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Be  it  remembered  that  on  the  9th  day  of  September, 
1916,  there  was  filed  in  the  District  Court  of  the  United 
States,  for  the  District  of  Oregon,  a  complaint,  in  words, 
letters  and  figures  as  follows,  to-wit:  (omitting  title  of 
court  and  cause) 

COMPLAINT. 

Comes  now  the  United  States  of  America,  by  Robert 
R.  Rankin,  Assistant  United  States  Attorney  for  the 
District  of  Oregon,  and  pursuant  to  authority  conferred 
upon  him  by  the  Attorney  General  of  the  United  States, 
brings  this,  the  complaint  of  the  United  States,  against 
the  above  named  defendants,  and  for  cause  of  action 
against  said  defendants  complains  and  alleges: 


That  the  United  States  of  America  is  the  trustee 
and  guardian  of  the  confederated  tribes  and  bands  of 
Indians  known  as  the  Yakima  Nation,  located  upon  the 
Yakima  Indian  Reservation,  in  the  State  of  Washing- 
ton, and  all  of  the  individual  members  of  said  Yakima 
Nation;  and  as  such  trustee  and  guardian  the  United 
States  is  empowered  to  and  charged  with  the  duty  of 
controlling  and  protecting  the  property  of  said  allotted 
Yakima  Indians  and  each  of  them  for  their  collective 
and  individual  benefit. 

II. 

That  Sam  Williams  is  a  full  blood  Indian  and  citi- 
zen of  the  United  States,  born  off  of  the  present  terri- 
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torial  limits  of  the  Yakima  Indian  Reservation,  but 
within  the  territorial  boundaries  of  the  present  State  of 
Washington;  his  mother  was  a  member  of  the  Cowlitz 
Tribe  of  Indians  and  his  father  a  member  of  the  Yakima 
Tribe;  he  has  lived  for  twenty-one  years  last  past  off 
of  the  reservation  and  upon  the  south  bank  of  the  Colum- 
bia River  in  the  State  of  Oregon  and  has  there  taken 
up  a  homestead  under  the  laws  of  the  United  States, 
located  near  the  City  of  The  Dalles,  in  the  State  and 
District  of  Oregon,  and  there  has  taken  up  his  resi- 
dence with  his  family  and  adopted  the  habits  of  civil- 
ized life; 

That  he  is  allotted  as  allottee  Xo.  1525  upon  the 
said  Yakima  Indian  Reservation  to  certain  lands  with- 
in the  boundaries  of  said  reservation  to  which  a  trust 
patent  was  issued  in  favor  of  said  Sam  Williams  for 
eighty  acres  of  land  upon  said  Yakima  Indian  Reser- 
vation, on  the  10th  day  of  July,  1897,  a  portion  of 
which  allotment  has  always  been  and  now  is  held  in 
trust  for  said  Sam  Williams  by  the  United  States  under 
the  act  of  Congress  approved  February  8,  1887  (24 
Stat.  L.  388),  as  amended  by  act  of  Congress  approved 
February  28,  1891  (26  Stat.  L.  794);  that  said  Sam 
Williams  is  in  the  charge  and  under  the  control  of  the 
superintendent  of  the  Yakima  Indian  Reservation  who 
has  held  and  now  holds  certain  moneys  and  trust  funds 
as  the  property  and  for  the  use  of  said  Sam  Yvilliams; 
that  said  Sam  Williams  is  by  reason  of  the  facts  above 
set  forth  a  Yakima  Indian,  allottee,  and  ward  of  the 
United  States. 
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III. 

That  the  defendant  Seufert  Brothers  Company  was 
at  all  times  herein  mentioned  and  now  is  a  corporation 
duly  incorporated,  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Oregon,  with  its 
office  and  principal  place  of  business  located  at  the  City 
of  The  Dalles,  Countj^  of  Wasco  and  State  of  Oregon, 
and  now  and  for  many  years  last  past  has  been  engaged 
in  fishing  and  canning  salmon  and  in  operating  scow 
fish  wheels  on  the  Columbia  River  near  said  citj'", 

That  F.  A.  Seufert  is  a  citizen  of  the  United  States 
residing  at  The  Dalles  in  said  state,  and  said  defendant 
is  a  citizen  of  the  State  of  Oregon,  residing  at  The 
Dalles  and  Portland  in  said  state  and  is  president  of  the 
said  corporation. 

IV. 

That  on  or  about  the  24th  day  of  January,  1910, 
upon  petition  from  Sam  Williams  and  payment  in  full 
of  the  purchase  price  therefor,  the  United  States  sold 
and  gave  title  in  fee  by  a  patent  from  the  said  United 
States  to  one  J.  S.  jNIcMeachan,  to  forty  acres  of  said 
allotment  on  the  Yakima  Indian  Reservation  held  in 
trust  by  the  United  States  for  said  Sam  Williams;  that 
by  said  sale  there  was  derived  certain  proceeds  which 
sum  of  money  was  then  and  there  placed  to  the  credit 
of  said  allotment  owner,  Sam  Williams,  and  which  then 
and  there  became  a  trust  fund  for  the  use  and  benefit 
of  said  Sam  Williams,  allottee,  and  held  in  the  custody 
and  under  the  control  of  the  United  States  bv  its  Com- 
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missioner  of  Indian  Affairs,  and  said  superintendent 
of  the  Yakima  Indian  Reservation;  that  all  the  pro- 
ceedings had  and  mentioned  in  this  paragraph  of  this 
complaint  were  under  and  by  virtue  of  the  act  of  Con- 
gress approved  March  1,  1907  (34  Stat.  L.  1018),  and 
the  rules  and  regulations  prescribed  by  the  Secretary 
of  the  Interior  in  pursuance  thereof. 

V. 

That  a  substantial  portion  of  the  funds  derived  from 
said  sale  and  held  in  trust  by  the  United  States  as  afore- 
said, were  used  and  expended  by  said  Sam  Williams 
under  the  direction  of  and  in  the  manner  formally  au- 
thorized by  the  Commissioner  of  Indian  Affairs  under 
the  act  and  regulations  last  above  mentioned  in  para- 
graph IV  hereof,  during  the  years  1909  and  1910,  in 
the  building,  construction,  maintenance  and  repairing 
of  a  scow  fish  wheel  to  be  used  and  operated  in  and  at 
both  the  north  and  south  banks  of  the  Columbia  River 
between  one  and  four  miles  above  said  City  of  The 
Dalles. 

VI. 

That  on  or  about  the  12th  day  of  May,  1913,  the 
said  Sam  Williams  secured  from  the  State  of  Oregon 
a  scow  fish  wheel  license  numbered  "034,"  which  law- 
fully entitled  said  Sam  Williams  to  maintain  and  oper- 
ate a  scow  fish  wheel  during  the  lawful  fishing  season 
of  1913  and  1914;  that  on  or  about  the  1st  day  of 
April,  1914,  the  said  Sam  Williams  secured  from  the 
State  of  Oregon  a  scow  fish  wheel  license  numbered 
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"026,"  which  lawfully  entitled  said  Sam  Williams  to 
maintain  and  operate  a  scow  fish  wheel  during  the  law- 
ful fishing  season  of  1914  and  1915,  at  the  usual  and 
accustomed  fishing  place  of  said  Sam  Williams,  to- 
wit:  "that  certain  portion  of  the  rocks  which  at  low 
water  constitute  the  south  bank  of  the  Columbia  River 
opposite  lot  three  (3),  in  section  thirty-six  (36),  town- 
ship two  (2)  north  of  range  thirteen  (13)  east  of  the 
Willamette  Meridian,  in  the  County  of  Wasco,  State 
of  Oregon." 

VII. 

(a)  That  while  said  Sam  Williams  was  endeavor- 
ing to  so  lawfully  maintain  and  operate  said  scow  fish 
wheel  at  said  place  above  described  during  the  month 
of  May,  1913,  one  Frank  A.  Seufert,  Jr.,  one  Guy 
Whipple,  one  Hank  Wickman,  and  one  Charley 
Switchler,  employes  of  the  defendant  company,  came 
to  the  fishing  place  of  the  said  Sam  Williams  as  de- 
scribed in  paragraph  VI  hereof,  and  ordered  and 
directed  those  in  charge  of  the  scow  fish  wheel  owned 
by  and  belonging  to  said  Sam  Williams  to  move  said 
scow  fish  wheel  away  from  said  fishing  place;  Sam 
Williams  was  absent  and  his  employes  refused  to  move 
said  scow  whereupon  the  officers  and  employes  of  the 
defendant  company  loosened  the  cables  and  caused  said 
scow  fish  wheel  to  drift  into  the  current  of  the  Columbia 
River  v>^hich  is  swift  and  dangerous  at  said  point,  and 
which  carried  said  scow  fish  wheel  away,  and  that  the 
wheel  and  planking  in  said  boat  was  broken  and  strained 
and  the  construction  of  said  scow  and  fishing  gear  was 
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damaged  and  caused  the  expenditure  of  time  and  money 
in  rescuing  said  wheel  from  the  current  of  the  river  and 
in  repairing  the  same,  said  Sam  Williams  being  dam- 
aged by  the  acts  of  the  said  defendant  in  the  sum  of 
$100.00. 

(b)  That  by  the  reason  of  said  wilful  acts  and  con- 
duct of  said  defendants,  their  agents  and  employes,  said 
Sam  Williams  was  hindered  and  prevented  from  lawful 
fishing  at  said  place  and  thereby  damaged  by  the  acts 
of  said  defendants,  its  agents  and  employes  in  the  sum 
of  $100.00. 

VIII. 

That  while  said  Sam  Williams  was  endeavoring  to 
so  lawfully  operate  said  scow  fish  wheel  at  said  place, 

(a)  On  or  about  the  29th  day  of  April,  1914,  the 
agents  and  employes  of  the  defendant,  acting  under  and 
by  authority  of  the  defendant  company  herein,  again 
came  to  said  fishing  place  and  ordered  Sam  Williams 
to  remove  said  scow  fish  wheel,  or  they,  as  the  agents 
and  employes  of  the  said  defendant  company,  would 
turn  the  same  loose;  that  plaintiff  refused  to  remove 
the  said  scow  whereupon  said  agents  or  employes  of 
the  defendant  company  untied  the  ropes  anchoring  said 
scow  to  the  land,  and  forced  said  scow  into  the  current 
of  the  Columbia  River,  whereupon  it  drifted  down  said 
river  endangering  the  lives  of  the  plaintiff  and  his  men 
and  damaging  said  scow  in  the  sum  of  $25.00. 

(b)  That  on  or  about  the  3d  day  of  May,  1914, 
the  said  Sam  Williams,  in  a  further  attempt  to  claim, 
possess   and  enjoy   said    fishing  rights   and   privileges 


vs.  Seufert  Brothers  Company  7 

previously  acquired  at  said  usual  and  accustomed  fish- 
ing place,  caused  to  be  placed  thereon  certain  steel  and 
wire  cables  of  the  value  of  $7.50  and  attached  the  same 
to  the  iron  post  driven  in  the  rocks  at  said  point  for  the 
purpose  of  anchoring  the  said  scow  to  the  said  rocks; 
that  the  defendant  company,  its  officers,  agents  and  em- 
ployes, during  the  night  of  the  3d  day  of  May,  1914, 
unfastened  the  cables  of  the  said  plaintiff  and  threw 
them  into  the  said  river,  whereby  the  said  cables  were 
lost  and  never  recovered,  to  the  damage  of  the  said  Sam 
Williams  in  the  sum  of  $7.50. 

(c)  That  on  or  about  the  4th  day  of  May,  1914, 
said  Sam  Williams,  in  a  further  attempt  to  claim,  pos- 
sess and  enjoy  said  fishing  rights  and  privileges  at 
said  place,  had  anchored  said  scow  at  a  point  on  the 
south  bank  of  the  Columbia  River  below  the  usual  and 
accustomed  fishing  place  and  that  one  F.  A.  Seufert, 
the  president  of  said  company,  one  Hank  Wickman,  one 
Guy  Whipple,  and  one  Al  Smith,  together  with  several 
members  and  employes  of  the  defendant  company,  went 
to  the  place  on  the  south  bank  of  the  Columbia  River 
where  the  scow  fish  wheel  of  Sam  Williams  was  an- 
chored, and  under  the  direction  and  authority  of  said 
defendant  company,  and  its  president,  said  agents  and 
employes  of  the  defendant  company,  unfastened  the 
lines  holding  said  fishing  scow  to  the  banks  of  the  river, 
pulled  up  the  anchors  attached  to  said  lines  and  hold- 
ing the  scow  out  of  and  away  from  the  current  of  the 
river  and  turned  said  fishing  scow  adrift  into  the  swift 
waters  of  the  Columbia  River,  whereby  said  scow  was 
carried  down  for  some  distance  and  dashed  against  the 
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rocks,  whereby  said  fish  wheel  and  scow  was  damaged 
in  the  sum  of  $448.27. 

(d)  That  by  reason  of  the  said  wilful  acts  and 
conduct  of  said  defendant,  their  agents  and  employes, 
said  Sam  Williams  was,  during  the  fishing  season  of 

1914  and  1915  hindered  and  prevented  from  lawfully 
fishing  at  said  place  and  thereby  damaged  by  the  acts 
of  said  defendants,  its  agents  and  employes  in  the  sum 
of  $750.00. 

(e)  That  by  reason  of  the  said  wilful  acts  and 
conduct  of  said  defendant,  their  agents  and  employes, 
said  Sam  Williams  was,  during  the  fishing  season  of 

1915  and  1916  hindered  and  prevented  from  lawfully 
fishing  at  said  place  and  thereby  damaged  by  the  acts 
of  said  defendants,  its  agents  and  employes  in  the  sum 
of  $750.00. 

WHEREFORE,  your  plaintiff  prays  judgment 
against  defendants  in  the  sum  of  $2180.77  on  account 
of  said  acts  of  said  defendant,  its  agents  and  employes 
against  said  allottee,  Sam  Williams,  and  for  its  costs 
and  disbursements  herein. 

Dated  at  Portland,  Oregon,  this  9th  day  of  Septem- 
ber, 1916. 

ROBERT  R.  RANKIN, 

Assistant  United  States  Attorney. 

United  States  of  America, 
District  of  Oregon. — ss. 
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I,  Robert  R.  Rankin,  being  first  duly  sworn,  on 
oath  depose  and  say: 

That  I  am  an  Assistant  United  States  Attorney 
for  the  District  of  Oregon;  that  I  have  prepared  the 
foregoing  complaint  from  facts  and  information  with- 
in my  personal  knowledge  and  that  the  same  is  true 
as  I  verily  believe. 

ROBERT  R.  RANKIN. 

Subscribed  and  sworn  to  before  me  this  9th  day  of 
September,  1916. 

(Notarial  Seal)  John  J.  Beckman, 

Notary  Public  for  Oregon. 

My  commission  expires  February  16,  1917. 

Endorsed:  U.  S.  District  Court.  Filed  Septem- 
ber 9,  1916.  G.  H.  Marsh,  Clerk, 

District  of  Oregon. 

And  thereupon,  on  the  13th  day  of  October,  1916, 
the  defendants  in  the  above  entitled  court  and  cause 
filed  the  demurrer  to  the  complaint  in  words,  letters  and 
figures  as  follows,  to- wit : 

DEMURRER. 

Now  comes  the  defendant  in  the  above  entitled  cause 
and  demurs  to  the  complaint  herein  upon  the  ground 
that  it  appears  from  the  said  complaint  that  the  court 
has  no  jurisdiction  of  the  cause  and  that  the  complaint 
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does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

A.  S.  BENNET, 

Attorney  for  Defendant. 

And  on  October  27,  1917,  said  demurrer  was  sub- 
mitted upon  briefs  of  counsel  and  on  the  29th  day  of 
January,  1917,  the  court  rendered  the  following  opinion 
and  order,  to-wit: 

"This  is  an  action  by  the  General  Government,  as 
trustee  and  guardian  of  and  ex  rel  Sam  Williams, 
against  Seufert  Brothers  Company,  a  corporation,  and 
F.  A.  Seufert,  to  recover  damages  for  setting  afloat  a 
certain  fish  wheel  or  fish  scow  on  the  Columbia  River. 
The  sufficiency  of  the  complaint  is  tested  by  demurrer. 

The  only  question  presented  is  whether  the  Govern- 
ment is  entitled  to  bring  the  action  as  trustee  or  guardian 
of  Sam  Williams. 

The  same  question  received  consideration  at  the 
hands  of  this  court  in  the  case  of  United  States  ex  rel 
Williams  vs.  Seufert  Bros.  Co.,  233  Fed.  579.  Since 
the  opinion  in  that  case  was  written  the  case  of  United 
States  vs.  Nice,  241  U.  S.  591,  has  been  decided,  and 
it  is  thought  that  that  case  holds  to  a  view  contrarj^  to 
the  Williams  case. 

It  does  not  so  impress  me.  What  was  said  in  the 
Williams  case  predicated  upon  the  decision  of  the  case 
entitled  Matter  of  Heff,  197  U.  S.  488,  may  be  elimi- 
nated, inasmuch  as  that  case  is  overruled  by  United 
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States  vs.  Nice,  and  yet  the  conclusion  reached  remain 
as  not  in  conflict  with  the  latter  case.  Section  6  of  the 
act  of  February  8, 1887  (24  Stat.  388) ,  provides,  among 
other  things,  that: 

"Every  Indian  born  within  the  territorial 
limits  of  the  United  States  *  *  *  who  has 
voluntarily  taken  up,  within  said  limits,  his  resi- 
dence separate  and  apart  from  any  tribe  of  In- 
dians therein,  and  has  adopted  the  habits  of  civ- 
ilized life,  is  hereby  declared  to  be  a  citizen  of 
the  United  States,  and  is  entitled  to  all  the  rights, 
privileges,  and  immunities  of  such  citizens, 
whether  said  Indian  has  been  or  not,  by  birth 
or  otherwise,  a  member  of  any  tribe  of  Indians 
Vvithin  the  territorial  limits  of  the  United  States 
without  in  any  manner  impairing  or  otherwise 
affecting  the  right  of  any  such  Indian  to  tribal 
or  other  property." 

It  is  under  that  clause,  and  by  reason  of  his  own 
acts  which  he  could  rightfully  exercise  in  pursuance  of 
its  terms,  that  Williams  is  exempted  from  the  general 
guardianship  of  the  Government.  He  has  disassociated 
himself  from  his  tribe,  has  departed  from  the  reserva- 
tion of  his  adoption,  has  lived  for  twenty-one  years 
among  civilized  people  and  off  his  reservation,  has  taken 
up  civilized  life,  and  has  entered  a  homestead,  as  all 
citizens  are  entitled  to  do  under  the  act,  and,  as  said  in 
the  Williams  case,  "It  is  hardly  possible  to  conceive  of 
a  condition  that  would  m.ore  completely  impose  upon 
him  the  status  of  a  citizen  and  evidence  a  more  perfect 
waiver  of  all  dependence  for  affording  him  redress  upon 
the  government  in  the  capacity  of  a  guardian  of  one 
acting  under  any  legal  disability." 
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I  repeat,  further,  what  was  said  in  that  case,  namely : 
"That  the  government  still  remains  Williams'  trustee 
as  it  relates  to  the  title  to  his  allotment,  and  any  money 
distribution  that  he  may  be  entitled  to  by  reason  of  once 
having  been  a  member  of  the  Yakima  confederated 
tribes,  can  have  no  bearing  upon  the  question  as  to 
whether  he  continues  to  be  a  ward  of  the  government." 

In  consideration  of  these  remarks,  the  demurrer  to 
the  complaint  will  be  sustained,  and  the  complaint  dis- 
missed." 

And  thereupon  plaintiff  on  the  21st  day  of  July, 
1917,  filed  the  following  Assignment  of  Error  in  said 
court  and  cause,  to-wit : 


ASSIGNMENT  OF  ERROR. 

The  above  named  plaintiff  hereby  assigns  error  in 
the  decree  of  the  District  Court  of  the  United  States 
for  the  District  of  Oregon,  in  the  above  entitled  case, 
as  follows: 

I. 

The  said  court  erred  in  sustaining  the  demurrer  to 
the  complaint  herein. 

II. 

The  said  court  erred  in  holding  that  Sam  Williams 
was  not  a  ward  of  the  United  States. 
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III. 

The  said  court  erred  in  not  overruling  the  demurrer 
to  the  complaint  herein. 

ROBERT  R.  RANKIN, 

Assistant  United   States  Attorney. 

Dated  at  Portland,  Oregon,  this  21st  day  of  July, 
1917. 

And  with  said  Assignment  of  Error  filed  the  fol- 
lowing Petition  for  Writ  of  Error,  to-wit : 

PETITION  FOR  WRIT  OF  ERROR. 

The  United  States  of  America,  as  Trustee  and 
Guardian  of  and  ex  rel  Sam  Williams,  plaintiff  in  the 
above  entitled  cause,  considering  itself  aggrieved  by  the 
final  order  and  judgment  of  this  court  made  and  en- 
tered against  it,  and  in  favor  of  the  defendants,  on  the 
29th  day  of  January,  1917,  and  in  the  rulings  in  said 
cause  made,  as  set  forth  in  its  assignments  of  error, 
filed  herein,  petitions  said  court  for  an  order  allowing 
said  plaintiff  to  prosecute  a  writ  of  error  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
for  the  reasons  specified  in  the  assignments  of  error 
filed  herewith,  under  and  in  accordance  with  the  rules 
of  the  United  States  Circuit  Court  of  Appeals  in  that 
behalf  made  and  provided,  and  that  all  further  proceed- 
ings in  this  court  be  suspended  and  stayed  until  the  dis- 
missal of  said  writ  of  error  by  the  United  States  Circuit 
Court  of  Appeals,  and  relative  thereto,  plaintiff  re- 
spectfully shows: 
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That  by  reason  of  the  premises,  plaintiff  alleges 
manifest  error  has  happened,  to  the  great  damage  of 
the  United  States  as  Trustee  and  Guardian  of  and 
ex  rel  Sam  Williams,  plaintiff  herein: 

That  plaintiff  has  filed  herewith  its  assignments  of 
error,  upon  which  it  relies  and  will  urge  in  the  above 
entitled  court; 

WHEREFORE,  plaintiff  prays  that  a  writ  of 
error  may  issue  out  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  to  this  court,  for  the 
correction  of  the  errors  so  complained  of,  and  that  a 
transcript  of  the  record  of  proceedings,  papers  and  all 
things  concerning  the  same,  upon  which  said  judgment 
was  made,  duly  authenticated,  may  be  sent  to  the  said 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to  the  end  that  said  judgment  be  reversed,  and 
that  plaintiff  recover  judgment  as  demanded  in  its 
complaint. 

Dated  at  Portland,  Oregon,  this  21st  day  of  Juh% 
1917. 

ROBERT  R.  RANKIN, 

Assistant  United  States  Attorney. 

Endorsed:    Filed  July  21,  1917.      G.  H.  Marsh, 

Clerk  District  of  Oregon. 

And  said  court  thereupon,  on  the  said  21st  day  of 
July,  1917,  issued  the  following  Order  allowing  the 
Writ  of  Error: 
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JUDGMENT 

And  afterwards,  on,  to-wit,  the  29th  day  of  Janu- 
ary, 1917,  Honorable  Charles  E.  Wolverton,  Judge  of 
the  above  entitled  court,  made  and  entered  the  judg- 
ment in  words,  letters  and  figures,  as  follows,  to-wit : 

"This  cause  was  submitted  to  the  Court  by 
agreement  of  counsel  upon  written  briefs  filed 
herein,  the  complaint  appearing  by  JNIr.  Robert 
R.  Rankin,  Assistant  United  States  Attorney, 
and  the  defendants  appearing  by  Mr.  A.  S. 
Bennett,  of  counsel,  on  consideration  whereof. 

"It  is  ordered  and  adjudged  that  said  de- 
murrer be  and  the  same  is  hereby  sustained,  and 
that  plaintiff's  complaint  herein  be  and  the  same 
is  hereby  dismissed." 
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ORDER  ALLOWING  WRIT  OF  ERROR. 

This  21st  day  of  July,  1917,  came  the  plaintiff  above 
named,  United  States  of  America,  as  Trustee  and 
Guardian  of  and  ex  rel  Sam  Williams,  appearing  by 
Robert  R.  Rankin,  Assistant  United  States  Attorney, 
and  filed  herein  and  presented  to  the  court  its  petition 
praying  for  the  allowance  of  a  writ  of  error  from  the 
decision  and  judgment  of  this  court,  made  and  entered 
on  the  29th  day  of  January,  1917,  in  favor  of  the  de- 
fendants above  named,  and  against  said  plaintiff,  and 
the  rulings  made  on  the  demurrer  filed  in  the  above  en- 
titled cause  out  of  the  United  States  Circuit  Court  of 
Appeals  in  and  for  the  Ninth  Circuit,  to  this  court,  to- 
gether with  certain  assignments  of  error  intended  to 
be  urged  by  it,  within  due  time ;  and  also  praying  that  a 
transcript  of  the  record  and  proceedings  and  papers 
upon  which  said  judgment  herein  was  entered,  duly 
authenticated,  be  sent  to  the  said  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  also  praying  that  all 
further  proceedings  in  this  court  be  suspended  and 
stayed  until  the  determination  of  said  writ  of  error  by 
the  said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  that  such  other  and  further  pro- 
ceedings may  be  had  as  may  be  proper  in  the  premises. 

NOW,  THEREFORE,  in  consideration  thereof, 
this  court  does  allow  said  writ  of  error,  and  it  is  ordered 
that  all  further  proceedings  in  this  court  be,  and  the 
same  are  hereby  suspended  and  stayed,  until  the  deter- 
mination of  said  writ  of  error  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
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Dated  at  Portland,  Oregon,  this  21st  day  of  July, 

1917. 

CHAS.  E.  WOLVERTON, 

Judge  of  the  United  States  District  Court. 

And  the  following  Writ  of  Error  was  thereupon 
issued  out  of  and  duly  filed  in  the  said  court,  to-wit : 

WRIT  OF  ERROR. 

The  United  States  of  America — ss. 

The  President  of  the  United  States  of  America. 

To  the  Judge  of  the  District  Court  of  the  United  States 
for  the  District  of  Oregon: 

Greeting: 

Because  in  the  records  and  proceedings,  as  also  in  the 
rendition  of  the  judgment  of  a  plea  which  is  in  the  Dis- 
trict Court  before  the  Honorable  Charles  E.  Wolver- 
ton,  one  of  you,  between  the  United  States  of  America, 
plaintiff  and  plaintiff  in  error,  and  Seufert  Brothers 
Company,  a  Corporation  and  F.  A.  Seufert,  its  Presi- 
dent, defendants  and  defendants  in  error,  a  manifest 
error  hath  happened  to  the  great  damage  of  the  said 
plaintiff  in  error,  as  by  complaint  doth  appear;  and 
we,  being  willing  that  error,  if  any  hath  been,  should 
be  duly  corrected,  and  full  and  speedy  justice  done  to 
the  parties  aforesaid,  and,  in  this  behalf,  do  command 
you,  if  judgment  be  therein  given,  that  then,  under  your 
seal,  distinctly  and  openly,  j^ou  send  the  record  and 
proceedings  aforesaid,  with  all  things  concerning  the 
same,  to  the  United  States  Circuit  Court  of  Appeals 
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for  the  Ninth  Circuit,  together  with  this  writ,  so  that 
you  have  the  same  at  San  Francisco,  California,  within 
thirty  days  from  the  date  hereof,  in  the  said  Circuit 
Court  of  Appeals  to  be  then  and  there  held;  that  the 
record  and  proceedings  aforesaid,  being  then  and  there 
inspected,  the  said  Circuit  Court  of  Appeals  may  cause 
further  to  be  done  therein  to  correct  that  error,  what  of 
right  and  according  to  the  laws  and  customs  of  the 
United  States  of  America  should  be  done. 

Witness  the  Honorable  Edward  Douglas  White, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States  this  21st  day  of  July,  1917. 

(Seal)  G.  H.  MARSH, 

Clerk  of  the  District  Court  of  the  United  States  for 
the  District  of  Oregon. 

And  on  the  21st  day  of  July,  1917,  the  following 
Citation  on  Writ  of  Error  was  issued  out  of  said  court 
and  on  the  26th  day  of  July,  1917,  filed  therein  with 
return  of  service  thereon,  all  in  words,  letters  and  figures 
as  follows,  to-wit: 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

United  States  of  America,  as  Trustee  and  Guardian  of 

and  ex  rel  Sam  Williams, 

Plaintiff, 
vs. 

Seufert  Brothers  Company,  a  Corporation,  and  F.  A. 

Seufert,  its  President, 

Defendants. 
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CITATION  ON  WRIT  OF  ERROR. 

United  States  of  America, 
District  of  Oregon — ss. 

To  Seufert  Brothers  Company,  a  Corporation,  and  F. 
A.  Seufert,  its  President,  and  A.  S.  Bennett,  Attor- 
ney for  said  Defendants. 

Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  at  San  Francisco,  CaH- 
fornia,  within  thirty  days  from  the  date  hereof,  pur- 
suant to  a  writ  of  error  filed  in  the  Clerk's  office  of 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  wherein  the  United  States  of  America, 
as  Trustee  and  Guardian  of  and  ex  rel  Sam  Williams, 
is  plaintiff  in  error,  and  Seufert  Brothers  Company,  a 
Corporation,  and  F.  A.  Seufert,  its  President,  are  de- 
fendants in  error,  to  show  cause,  if  any  there  be,  why 
the  judgment  in  the  said  writ  of  error  mentioned  should 
not  be  corrected  and  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

Given  under  my  hand  at  Portland,  in  said  District, 
this  21st  day  of  July,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  seventeen. 

CHAS.  E.  WOLVERTON, 

Judge  of  the  United  States  District  Court. 
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RETURN  ON  SERVICE  OF  WRIT. 

United  States  of  America, 
District  of  Oregon — ss. 

I  hereby  certify  and  return  that  I  served  the  annexed 
citation  on  writ  of  error  on  the  therein  named  Seufert 
Bros.,  a  Corporation,  by  F.  A.  Seufert,  President,  and 
F.  A.  Seufert,  individually,  by  handing  to  and  leaving 
a  true  and  correct  copy  thereof  with  F.  A.  Seufert,  at 
The  Dalles,  in  said  District,  on  the  24th  day  of  July, 
A.  D.  1917. 

John  Montag,  U.  S.  Marshal. 
By  Frank  T.  Berry,  Deputy. 

And  praecipe  for  the  making  of  this  transcript  was 
on  the  said  21st  day  of  July,  1917,  made  and  filed  with 
the  Clerk  of  said  court  in  words,  letters  and  figures  as 
follows,  to-wit: 

PRAECIPE  FOR  TRANSCRIPT. 

To  the  Clerk  of  the  above  entitled  Court. 

You  will  please  prepare  a  transcript  of  the  complete 
record  in  the  above  entitled  case,  to  be  filed  in  the  office 
of  the  Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Judicial  Circuit,  under  the  writ  of 
error  to  be  perfected  herein,  and  include  in  said  tran- 
script the  following  proceedings,  papers,  records  and 
files,  to-wit: 

1.     Complaint. 
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2.  Demurrer. 

3.  Judgment  of  the  Court  on  Demurrer. 

4.  Petition  for  Writ  of  Error. 

5.  Assignments  of  Error. 

6.  Order  Allowing  Writ  of  Error. 

7.  Writ  of  Error. 

8.  Citation  on  Writ  of  Error. 

9.  This  Praecipe. 

and  anj^  and  all  records,  entries,  pleadings,  proceed- 
ings, papers  and  files  necessarj'^  or  proper  to  make  a 
complete  record  upon  said  writ  of  error  in  said  case,  said 
transcript  to  be  prepared  as  required  by  law  and  the 
rules  of  this  court  and  the  rules  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Judicial 
Circuit. 

Dated  at  Portland,  Oregon,  this  21st  day  of  July, 
1917. 

ROBERT  R.  RANKIN, 

Assistant  United  States  Attorney. 
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STATEMENT  OF  THE  CASE, 


This  is  a  writ  of  error  to  the  District  Court  of  the 
United  States  of  the  District  of  Oregon,  to  review  a 
judgment  sustaining  a  demurrer  to  a  complaint  for  re- 
covery of  damages  to  a  scow  fish  wheel,  the  property  of 
Sam  Williams,  an  Indian  allottee. 

The  complaint  purposely  alleges  fully  all  pertinent 
facts  from  which  the  legal  status  of  Sam  Williams  may 
be  adjudicated.  For  the  purpose  of  demurrer,  these 
facts  are  admitted  as  true: 

That  the  United  States  is  the  trustee  and  guardian 
of  the  confederated  tribes  and  bands  of  Indians  known 
as  the  Yakima  nation  and  the  individual  members  there- 
of, allotted  upon  the  Yakima  Indian  Reservation  in  the 
State  of  Washington.  Sam  Williams  is  a  full-blood 
Indian  and  citizen  of  the  United  States,  born  off  the 
territorial  limits  of  the  Yakima  Indian  Reservation,  but 
in  the  State  of  Washington.  His  mother  is  a  member 
of  the  Cov/litz  tribe  of  Indians,  and  his  father  a  mem- 
ber of  the  Yakima  tribe;  he  has  lived  for  twenty-one 
years,  last  past,  off  the  reservation  and  upon  the  south 
bank  of  the  Columbia  River  in  the  State  of  Oregon  and 
has  there  taken  up  a  homestead  under  the  laws  of  the 
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United  States  and  lives  there  with  his  family,  and  has 
adopted  the  habits  of  civilized  life. 

He  is  allotted  as  Allottee  No.  1525  upon  the  Yakima 
Indian  Reservation  to  certain  lands  therein,  to  which 
a  "trust  patent"  was  issued  in  his  favor  for  eighty  acres 
of  land  on  the  tenth  day  of  July,  1897,  a  portion  of 
which  allotment  has  always  been,  and  now  is,  held  in 
trust  for  Williams  by  the  United  States  under  the  Act 
of  Congress  approved  February  8,  1887  (24  Stat.  388, 
as  amended  by  Act  of  Congress  approved  February  28, 
1891,  26  Stat.  794)  ;  he  is  in  charge  and  under  the  control 
of  the  Superintendent  of  the  Yakima  Indian  Reserva- 
tion, who  has  held,  and  now  holds,  certain  moneys  and 
trust  funds  as  the  property  and  for  the  use  of  Sam  Wil- 
liams. 

On  the  24th  day  of  January,  1910,  upon  petition 
from  Sam  Williams  and  payment  in  full  of  the  purchase 
price  by  the  purchaser,  the  United  States  sold  and  gave 
title  in  fee  by  patent  from  the  United  States  to  one  J.  S. 
McMeachan,  to  forty  acres  of  Williams'  allotment  on 
the  Yakima  Reservation ;  that  by  this  sale  there  was  de- 
rived certain  money  which  was  then  placed  to  the  credit 
of  this  allotment  owner  and  which  then  became  a  trust 
fund  for  his  use  and  benefit,  and  held  in  the  custody  and 
under  the  control  of  the  United  States  by  the  Commis- 
sioner of  Indian  Affairs,  and  the  Superintendent  of  the 
Yakima  Indian  Reservation;  that  all  these  proceedinq-s 
were  under  the  Act  of  Congress  approved  March  1,  1907 
(34  Stat.  1018) ,  and  the  rules  and  regulations  prescribed 
by  the  Secretary  of  the  Interior. 
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A  substantial  portion  of  the  funds  derived  from  said 
sale  and  held  in  trust  of  the  United  States  were  used  by 
Sam  Williams  under  the  direction  and  in  the  manner 
formally  authorized  by  the  Commissioner  of  Indian  Af- 
fairs, during  the  years  1909  and  1910,  in  the  building, 
construction,  maintenance  and  repairing  of  a  scow  fish 
wheel  to  be  used  in  operating  on  the  Columbia  River 
between  one  and  four  miles  above  the  city  of  The  Dalles. 

It  is  this  scow  fish  wheel  which  is  damaged  and  the 
United  States,  in  its  capacity  as  guardian  and  trustee 
of  Sam  Williams,  brought  this  action  to  recover  of  the 
defendants  compensation  for  their  misconduct. 

The  demurrer  challenges  the  legal  status  of  the 
United  States  as  trustee  and  guardian  of  Sam  Williams. 
The  trial  court  sustained  the  demurrer  and  dismissed  the 
complaint. 

The  case  involves  a  construction  of  Section  6  of  the 
Act  of  February  8,  1887  (24  Stat.  388),  as  amended  by 
the  Act  of  May  8,  1906  (34  Stat.  182),  commonly 
known  and  hereafter  referred  to  as  the  Burke  Act,  viz. : 

Section  6  of  the  Act  of  February  8,  1887  (24  Stat. 
388),  provided: 

That  upon  the  completion  of  said  allotments 
and  the  patenting  of  the  lands  to  said  allottees, 
each  and  every  member  of  the  respective  bands  or 
tribes  of  Indians  to  whom  allotments  have  been 
made  shall  have  the  benefit  of  and  be  subject  to 
the  laws,  both  civil  and  criminal,  of  the  State  or 
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Territory  in  which  they  ma}^  reside ;  and  no  Terri- 
tory shall  pass  or  enforce  any  law  denying  any 
such  Indian  within  its  jurisdiction  the  equal  pro- 
tection of  the  law.  And  every  Indian  born  v/ithin 
the  territorial  limits  of  the  United  States  to  whom 
allotments  shall  have  been  made  under  the  provis- 
ions of  this  act,  or  under  any  law  or  treaty,  and 
every  Indian  born  within  the  territorial  limits  of 
the  United  States  who  has  voluntarily  taken  up, 
within  said  limits,  his  residence  separate  and 
apart  from  any  tribe  of  Indians  therein,  and  has 
adopted  the  habits  of  civilized  life,  is  hereb\  de- 
clared to  be  a  citizen  of  the  United  States,  and  is 
entitled  to  all  the  rights,  privileges  and  immuni- 
ties of  such  citizens,  whether  said  Indian  has  been 
or  not,  by  birth  or  otherwise,  a  member  of  any 
tribe  of  Indians  within  the  territorial  limits  of 
the  United  States  without  in  any  manner  impair- 
ing or  otherwise  affecting  the  right  of  any  such 
Indian  to  tribal  or  other  property. 

The  Act  of  May  8,  1906  (the  Burke  Act),  amends 
section  6  of  the  Act  of  February  8,  1887,  above  quoted, 
to  read  as  follows: 

That  at  the  expiration  of  the  trust  period  and 
the  lands  have  been  conveyed  to  the  Indians  by 
patent  in  fee,  as  provided  in  section  five  of  this 
Act,  then  each  and  every  allottee  shall  have  the 
benefit  of  and  be  subject  to  the  laws,  both  civil 
and  criminal,  of  the  State  or  Territory  in  which 
they  may  reside;  and  no  Territory  shall  pass  or 
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enforce  any  law  denying  any  such  Indian  within 
its  jurisdiction  the  equal  protection  of  the  law. 
And  every  Indian  born  within  the  territorial  lim- 
its of  the  United  States  to  whom  allotments  shall 
have  been  made  and  who  has  received  a  patent  in 
fee  simple  under  the  provisions  of  this  Act,  or 
under  any  law  or  treaty,  and  every  Indian  born 
within  the  territorial  limits  of  the  United  States 
who  has  voluntarily  taken  up  within  said  limits 
his  residence,  separate  and  apart  from  any  tribe 
of  Indians  therein,  and  has  adopted  the  habits  of 
civilized  life,  is  hereby  declared  to  be  a  citizen  of 
the  United  States,  and  is  entitled  to  all  the  rights, 
privileges  and  immunities  of  such  citizens,  whe- 
ther said  Indian  has  been  or  not,  by  birth  or  other- 
wise, a  member  of  any  tribe  of  Indians  within  the 
territorial  limits  of  the  United  States,  without  in 
any  manner  impairing  or  otherwise  affecting  the 
right  of  any  such  Indian  to  tribal  or  other  prop- 
erty; PROVIDED,  that  the  Secretary  of  the 
Interior  may,  in  his  discretion,  and  he  is  hereby 
authorized,  whenever  he  shall  be  satisfied  that  any 
Indian  allottee  is  competent  and  capable  of  man- 
aging his  or  her  affairs,  at  any  time  to  cause  to  be 
issued  to  such  allottee  a  patent  in  fee  simple,  and 
thereafter  all  restrictions  as  to  sale,  incumbrance 
or  taxation  of  said  land  shall  be  removed  and  said 
land  shall  not  be  liable  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  issuing  of  such  pat- 
ent; PROVIDED  FURTHER,  that  until  the 
issuance  of  fee  simple  patents  all  allottees  to 
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whom  trust  patents  shall  hereafter  be  issued  shall 
be  subject  to  the  exclusive  jurisdiction  of  the 
United  States;  AND  PROVIDED  FUR- 
THER, that  the  provisions  of  this  Act  shall  not 
extend  to  any  Indians  in  the  Indian  Territory. 

The  errors  assigned  relate  generally  to  the  trial 
court's  decision  that  the  United  States  is  not  the  guar- 
dian and  trustee  of  Sam  Williams  to  so  enable  it  to  sue 
in  his  behalf  in  this  instance. 

QUESTIONS    INVOLVED. 

The  main  question  is:  Has  the  United  States  a 
right  to  sue  as  trustee  and  guardian  of  Sam  Williams,  in 
protecting  the  property  which  represents  funds  given 
him  by  the  United  States  ? 

This  question,  in  turn,  depends  upon :  ( 1 )  Whether 
Williams  is  still  a  ward  of  the  United  States  Govern- 
ment, and  (2)  can  the  United  States  sue  to  protect 
these  trust  funds  after  it  has  gone  into  the  personal 
property  of  the  allottee  ? 

ARGUMENT. 

The  control  of  the  United  States  over  the  Indians 
arises  from  two  different  sources  in  addition  to  the  right 
given  to  Congress  by  the  constitution  to  make  all  need- 
ful rules  and  regulations  respecting  the  territory  and 
other  property  belonging  to  the  United  States :  ( 1 )  The 
commercial  clause  in  the  constitution  giving  Congress 
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the  right  to  regulate  commerce  with  the  Indian  tribes; 
and  (2)  a  control  declared  by  the  courts  of  the  United 
States,  which  control  has  arisen  out  of  the  necessities  of 
the  situation  rather  than  any  express  grant  of  power; 
the  principle  that  the  Indians  are  a  dependent  people 
in  a  state  of  pupilage  and  are  wards  under  the  guardian- 
ship of  this  Government.  This  principle  was  first  clearly 
recognized  in  case  of  United  States  versus  Kagama 
(1886),  118  U.  S.  375,  where  the  power  of  the  Federal 
Government  to  punish  murder  and  crimes,  not  referable 
to  the  commercial  clause,  was  upheld. 

The  second  power  given  with  the  right  of  the  Gov- 
ernment to  dispose  of  its  own  property  is  called  into  ser- 
vice in  the  determination  of  this  case. 

The  decision  of  the  trial  court  is  based  upon  an  opin- 
ion that  Williams  is  deprived  of  the  protection  afforded 
by  wardship  of  the  Federal  Government,  because  (1) 
he  is  a  citizen,  (2)  he  has  waived  by  his  conduct  any 
claim  of  legal  disability,  and  (3)  his  status  as  an  allot- 
tee relates  alone  to  his  land  and  does  not  extend  to  his 
general  wardship  under  the  Government. 

WARDSHIP. 

Proof  that  the  Yakima  nation,  of  which  Sam  Wil- 
liams is  a  member,  has  been  repeatedly  recognized  as  one 
of  the  dependent  Indian  tribes  of  the  United  States,  is 
disclosed  by  judicial  notice  of  the  many  Congressional 
acts  dealing  with  the  commercial  relations  and  disposi- 
tion of  property  of  that  nation,  along  with  repeated  de- 
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cisions  in  liquor  cases,  under  prosecutions  for  violation 
of  Act  of  January  30, 1897  (29  Stat.  506) ,  by  the  courts 
of  Oregon  and  Washington  that  the  allotted  residents 
of  this  reservation  are  wards  of  the  Government. 

The  dependent  tribes  mentioned  in  the  Yakima 
treaty  of  June  9,  1855  (12  Stat.  951),  as  comprising 
the  Yakima  nation,  have  been  repeatedly  held  by  the 
courts  to  be  wards  of  the  United  States.  This  general 
principle  was  clearly  announced  by  the  Supreme  Court 
in  the  case  of  United  States  versus  Kagama,  118  U.  S. 
375: 

(p.  383)  "These  Indian  tribes  are  the  wards  of 
the  nation.  They  are  communities  dependent  on 
the  United  States — dependent  largely  for  their 
daily  food,  dependent  for  their  political  rights. 
They  owe  no  allegiance  to  the  States,  and  receive 
from  them  no  protection.  Because  of  the  local 
ill-feeling,  the  people  of  the  States  where  they 
are  found  are  often  their  deadliest  enemies.  From 
their  very  weakness  and  helplessness,  so  largely 
due  to  the  course  of  dealing  of  the  Federal  Gov- 
ernment with  them  and  the  treaties  in  which  it 
has  been  promised,  there  arises  the  duty  of  pro- 
tection, and  with  it  the  power.  This  has  always 
been  recognized  by  the  Executive  and  by  Con- 
gress, and  by  this  court,  whenever  the  question 
has  arisen." 

And  the  specific  instance  where  these  very  tribes 
were  so  adjudicated  as  wards  may  be  found  in  the  case 
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of  United  States  ex  rel  Sam  Williams  v.  Seufert  Bros. 
Co.,  233  Fed.  579. 

As  the  Supreme  Court  in  the  case  United  States 
versus  HoUiday,  3  Wall  407,  417,  said: 

"Commerce  with  the  Indian  tribes  means 
commerce  with  the  individuals  composing  those 
tribes," 

so  on  the  same  reasoning  was  the  holding  in  the  Kagama 
case,  that  the  "Indian  tribes  are  the  wards  of  the  na- 
tion," meaning  the  individual  members  of  these  tribes 
are  also  wards  of  the  Federal  Government.  They  are 
so  treated  by  all  branches  of  the  Government. 

The  Yakima  tribe  is  recognized  as  one  of  these  de- 
pendent tribes  and  its  allottees,  while  resident  upon  the 
reservation,  are  recognized  as  wards  of  the  Government. 
This  is  disclosed  by  Congressional  enactment  and  local 
decisions  too  numerous  to  mention,  and  is  probably  not 
denied  bv  the  defendants  in  error  herein. 


STATUS  OF  ALLOTTEES. 

The  Act  of  February  8,  1887  (24  Stat.  388) ,  known 
and  hereafter  called  the  General  Allotment  Act,  did  not 
abolish  the  wardship  of  the  Indians. 

The  trial  court,  in  declaring  Sam  Williams  a  citizen 
and  out  of  the  wardship  of  the  Government,  has  quoted 
from  the  Allotment  Act,  as  follows : 
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"Every  Indian  born  within  the  territorial  hm- 
its  of  the  United  States  *  *  *  who  has  vol- 
untarily taken  up,  within  said  limits,  his  residence 
separate  and  apart  from  any  tribe  of  Indians 
therein,  and  has  adopted  the  habits  of  civilized 
life,  is  hereby  declared  to  be  a  citizen  of  the 
United  States,  and  is  entitled  to  all  the  rights, 
privileges  and  immunities  of  such  citizens,  whe- 
ther said  Indian  has  been  or  not,  by  birth  or 
otherwise,  a  member  of  any  tribe  of  Indians  with- 
in the  territorial  limits  of  the  United  States, 
without  in  any  manner  impairing  or  otherwise 
affecting  the  right  of  any  such  Indian  to  tribal 
or  other  property." 

And  the  conclusion  of  the  trial  court  has  been  prac- 
tically summarized  by  the  Supreme  Court  in  the  Matter 
of  Heff  (1905),  197  U.  S.  488,  which  the  trial  court 
particularly  recognized  as  overruled : 

(p.  509)  "We  are  of  the  opinion  that  when 
the  United  States  grants  the  privileges  of  citi- 
zenship to  an  Indian,  gives  to  him  the  benefit 
of  and  requires  him  to  be  sub j  ect  to  the  laws,  both 
civil  and  criminal,  of  the  State,  it  places  him  out- 
side the  reach  of  police  regulations  on  the  part  of 
Congress;  that  the  emancipation  from  Federal 
control  thus  created  cannot  be  set  aside  at  the 
instance  of  the  Government  without  the  consent 
of  the  individual  Indian  and  the  State,  and  that 
this  emancipation  from  Federal  control  is  not 
affected  by  the  fact  that  the  lands  it  has  granted 
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to  the  Indian  are  granted  subject  to  a  condition 
against  alienation  and  incumbrance,  or  the  fur- 
ther fact  that  it  guarantees  to  him  an  interest 
in  tribal  or  other  property." 

But  after  the  Heff  decision,  Congress  in  the  Burke 
Act,  May  8,  1906,  particularly  declared: 

"That  until  the  issuance  of  a  fee  simple  pat- 
ent all  allottees  to  whom  trust  patents  shall  here- 
after be  issued,  shall  be  subject  to  the  exclusive 
jurisdiction  of  the  United  States." 

In  fairness  to  the  court,  it  is  to  be  stated  that  the 
act  by  its  terms  did  not  appear  to  be,  and  by  the  report 
of  the  committee  of  the  House  of  Representatives  (H. 
R.  1558,  59th  Congress,  1st  Session,  February  21, 1906) , 
accompanying  H.  R.  11946  (afterwards  the  Burke 
Act),  would  not  indicate  that  the  legislative  intent  was 
to  make  the  provisions  retroactive.  It  does  disclose  that 
Congress  immediately  sought  after  the  Heff  decision  to 
declare  their  future  intention  (if  they  had  not  alreadj'' 
indicated  that  in  the  General  Allotment  Act)  to  retain 
control  over  the  Indians  who  had  not  received  full  or  fee 
patents  to  their  lands. 

However,  in  furtherance  of  the  Burke  Act,  the  Su- 
preme Court  has  overruled  the  Heff  case,  first  impliedly 
in  the  case  of  United  States  versus  Pelican  (1914),  232 
U.  S.  442,  and  definitely  in  the  case  of  United  States 
versus  Nice  (1916),  241  U.  S.  591,  holding: 

(p.  596)  "This  act,  like  that  of  1889,  disclosed 
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that  the  tribal  relation,  while  ultimately  to  be 
broken  up,  was  not  to  be  dissolved  by  the  making 
or  taking  of  allotments,  and  subsequent  legisla- 
tion shows  repeated  instances  in  which  the  tribal 
relation  of  Indians  having  allotments  under  the 
act  was  recognized  during  the  trust  period  as  still 
continuing." 

Not  only  has  this  dependent  relation  since  the  Heff 
decision  been  judicially  recognized,  but  on  the  adminis- 
tration of  Indian  affairs  Congress  still  contemplates 
that  allottee  Indians  are  wards  of  the  United  States. 
Such  has  been  shov/n  in  their  general  treatment : 

1.  After  the  General  Allotment  Act  and  up  to  the 
decision  in  the  Nice  case,  these  allottee  Indians  still  re- 
mained under  the  charge  of  an  Indian  agent  and  super- 
intendent, as  Sam  Williams  in  this  case  has  remained 
under  the  charge  and  superintendence  of  the  agent  of 
the  Yakim.a  Indian  Reservation.  This  relationship  con- 
tinues. These  agents  have  certain  powers  over  the 
Indians,  among  which  are : 

(a)  To  protect  Indian  allottees  desiring  to  adopt 
habits  of  civilized  life  in  the  quiet  enjoyment  of  the 
lands  allotted  to  them  (R.  S.  2119). 

(b)  To  sell  stock  belonging  to  Indians  for  their 
benefit  (R.  S.  2127). 

(c)  To  manage  and  superintend  intercourse  with 
the  Indians  and  execute  regulations  and  duties  pre- 
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scribed  by  the  President,  Secretary  of  the  Interior,  or 
Commissioner  of  Indian  Affairs  (R.  S.  2058). 

2.  Allotted  Indians  remain  wards  and  tribal  In- 
dians to  such  an  extent  that  the  Secretary  of  the  Interior 
may  by  regulation  decide  who  may  be  regarded  as  mem- 
bers of  the  tribe.  Some  objection  has  been  made  to  the 
enrollment  of  Sam  Williams  as  a  member  of  the  Yakima 
tribe.    Under  Sections  441  and  463,  the  latter  provides: 

"The  Commissioner  of  Indian  Affairs  shall, 
under  the  direction  of  the  Secretary  of  the  Inte- 
rior, and  agreeably  to  such  regulations  as  the 
President  may  prescribe,  have  the  management 
of  all  Indian  affairs  and  of  all  matters  arising 
out  of  the  Indian  relations." 

And  the  Supreme  Court  has  said : 

"The  right  (to  determine  who  are  members 
of  the  band)  is  conferred  upon  members  of  the 
bands,  but  the  ascertainment  of  membership  is 
left  wholly  at  large.  No  criteria  of  adoption  are 
stated.  The  Secretary  must  have  authority  to 
decide  on  inembership  in  a  doubtful  case,  and  if 
he  has  it  in  any  case  he  has  it  in  all." 

And  in  the  absence  of  any  expression  by  Congress, 
conferring  on  the  courts  an  appeal  from  the  Secretary's 
decision,  none  will  be  granted. 

United  States  ex  rel  West  v.  Hitchcock  (1907), 
205  U.  S.  80. 

And  Sam  Williams  has  been  enrolled  as  a  member  of 
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the  Yakima  tribe  for  years  and  has  been  consistently  so 
regarded.  It  is  submitted  that  it  does  not  now  rest  in 
the  power  of  any  third  party  to  challenge  the  procedure 
or  claim  any  adverse  condition.  The  determination  of 
the  Secretary  of  the  Interior  is  binding  on  this  court 
(West  V.  Hitchcock,  supra),  and  it  must  be  admitted 
that  Sam  Williams  is  a  Yakima  Indian  and  as  such 
enrolled  as  a  regular  allottee  upon  that  reservation. 
Such  is : 

"But  an  exercise  of  the  administrative  con- 
trol of  the  Government  over  the  tribal  property 
of  tribal  Indians  and  was  subject  to  change  by 
Congress  at  any  time  before  it  was  carried  into 
effect  and  while  the  tribal  relations  continue." 
Sizemore  v.  Brady  (1914) ,  235  U.  S.  Ml,  450. 

3.  The  Government  retains  control  over  allottee 
Indians  to  the  extent  of  providing  schools  for  them. 
The  report  of  the  Commissioner  of  Indian  Affairs  for 
the  year  ending  June  30,  1915  (table  3,  page  74,  et 
seq. ) ,  shows  that  the  nvmiber  of  Indians  in  the  United 
States  (excluding  the  five  civilized  tribes,  the  Osages, 
Sacs  and  Foxes,  in  what  was  formerly  Indian  Territory, 
to  whom,  with  the  Miamis  and  Peorias  in  Indian  Terri- 
tory who  are  not  excluded,  the  act  of  1887  was  not  ap- 
plicable) ,  who  were  under  the  supervision  and  guardian- 
ship of  the  United  States,  was  205,508,  of  which  78,581 
are  allotted.  Of  the  21,082  Sioux  Indians  under  Fed- 
eral control  in  South  Dakota,  17,839  are  allotted,  and 
16,230  held  trust  or  restricted  fee  patents.  In  the  ad- 
ministration of  these  allottees  they  are  governed  as  to 
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their  allotment  without  respect  to  the  fact  that  they  may 
have  lands  or  reside  elsewhere.^  The  claim  of  the  trial 
court  that  Sam  Williams  has  disassociated  himself  from 
his  tribe,  departed  from  the  reservation,  lived  twenty- 
one  years  among  civilized  people  off  the  reservation,  has 
taken  up  civilized  life  and  a  homestead,  does  not  relieve 
him  from  Federal  control  as  an  allottee  of  the  Yakima 
Indian  Reservation,  nor  can  voluntary  conduct  on  the 
part  of  the  ward  release  the  ward  from  such  status. 

It  is  admitted  and  can  be  judicially  noted  that  the 
tribal  relations  of  the  Yakima  Indians  still  continue, 
and  they,  as  well  as  Sam  Williams  in  particular,  continue 
under  the  care  of  an  Indian  agent,  and  the  records  of  the 
Indian  Office  disclose  that  Williams,  among  the  others, 
has  been  carried  for  a  number  of  years  on  the  rolls  of  the 
Yakima  Indian  Reservation  as  such  member  of  the  Yak- 
ima tribe ;  that  he  is  located  on  the  Yakima  Reservation, 
and  has  received  his  share  of  annuities  as  such  member. 
If  Congress,  through  its  proper  agency  and  in  ways  in- 
dicated by  the  statutes,  has  placed  Sam  Williams  in  his 
present  status  as  an  allottee,  it  is  for  Congress  and  not 
for  any  court  to  say  when  this  tribal  existence  shall  have 
terminated  and  the  ward  cannot  take  upon  himself  by 
word  or  conduct  the  authority  of  making  this  termina- 
tion. 

The  Supreme  Court,  in  holding  that  neither  these 
allotted  lands  nor  the  improvements  thereon  were  sub- 
ject to  taxation,  in  the  case  of  United  States  versus  Rick- 
ert  (1903),  188  U.  S.  432,  said: 

1  For  example,  the  annual  report  of  the  Commissioner  of  Indian 
Affairs  for  the  fiscal  year  ending  June  30,  1916,  shows  the  population  on 
the  Yakima  reservation  to  he  3086,  but  there  are  4487  allottees  on  the 
reservation. 
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(pp.  442-443)  "It  is  not  a  relation  simply  of 
contract,  each  party  to  which  is  capable  of  guard- 
ing his  own  interests,  but  the  Indians  are  in  a 
state  of  dependency  and  pupilage,  entitled  to  the 
care  and  protection  of  the  Government.  When 
they  shall  be  let  out  of  that  state  is  for  the  United 
States  to  determine  without  interference  by  the 
courts  or  by  any  state.  The  Government  would 
not  adequately  discharge  its  duty  to  these  people 
if  it  placed  its  engagements  with  them  upon  the 
basis  merely  of  contract  and  failed  to  exercise 
any  power  it  possessed  to  protect  them  in  the 
possession  of  such  improvements  and  personal 
property  as  were  necessary  to  the  enjoyment  of 
the  land  held  in  trust  for  them." 

And  in  the  case  of  United  States  versus  Sandoval 
(1913),  231  U.  S.  28,  the  court  said: 

(p.  46)  "Of  course,  it  is  not  meant  by  this 
that  Congress  may  bring  a  community  or  body 
of  people  within  the  range  of  this  power  by  arbi- 
trarily calling  them  an  Indian  tribe,  but  only  that 
in  respect  of  distinctly  Indian  communities  the 
questions  whether,  to  what  extent,  and  for  what 
time  they  shall  be  recognized  and  dealt  with  as 
dependent  tribes  requiring  the  guardianship  and 
protection  of  the  United  States,  are  to  be  deter- 
mined by  Congress,  and  not  by  the  courts." 

And  in  Tiger  versus  Western  Investment  Company 
(1911),  221  U.  S.  286,  the  court  said: 
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(p.  315)  "Taking  these  decisions  together,  it 
may  be  taken  as  the  settled  doctrine  of  this  court 
that  Congress,  in  pursuance  of  the  long  estab- 
lished policy  of  the  Government,  has  a  right  to 
determine  for  itself  when  the  guardianship  which 
has  been  maintained  over  the  Indian  shall  cease. 
It  is  for  that  body,  and  not  the  courts,  to  deter- 
mine when  the  true  interests  of  the  Indian  require 
his  release  from  such  condition  of  tutelage." 

And,  furthermore,  it  is  not  to  be  presumed  that  Con- 
gress intended  by  any  inference  to  dispose  of  its  guar- 
dianship. The  Supreme  Court  stated  that  such  deter- 
mination must  require  a  clear  expression.  This  state- 
ment was  made  in  the  case  of  United  States  versus 
Forty-three  Gallons  of  Whiskey  (1883) ,  108  U.  S.  491 : 

(p.  496)  "It  would  require  very  clear  expres- 
sions in  any  general  legislation  to  authorize  the 
inference  that  Congress  purposed  to  depart  from 
its  long  established  policy  in  regard  to  a  matter 
of  so  vital  importance  to  the  peace  and  to  the 
material  and  moral  well-being  of  these  wards  of 
the  nation." 

And  in  all  cases  where  Congress  has  terminated 
tribal  status  it  does  so  in  express  terms.  See  Act  of  July 
1,  1902,  c.  1375,  Sec.  63  (31  Stat.  716),  provided  that 
"the  tribal  government  of  the  Cherokee  nation  shall  not 
continue  longer  than  March  21,  1906."  Act  of  March 
1,  1901,  c.  676  (31  Stat.  861),  providing  that  "the 
tribal  government  of  the  Creek  nation  shall  not  con- 
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tinue  longer  than  March  4, 1906,  subject  to  such  further 
legislation  as  Congress  may  deem  proper."  See  also 
Act  of  June  16,  1906,  c.  3335,  Sec.  25  (34  Stat.  280), 
in  which  mention  is  made  of  "any  Indian  who  has  sev- 
ered his  tribal  relations,  etc." 

GRANTING   CITIZENSHir. 

As  one  of  the  reasons  why  the  trial  court  saw  fit  to 
decide  that  the  United  States  was  not  the  guardian  of 
Sam  Williams,  it  declared  that  Section  6  of  the  General 
Allotment  Act  of  February  8,  1887,  imposed  on  Sam 
Williams  citizenship. 

State  Control. 

The  contention  of  the  Government  in  this  particular 
is  that  citizenship  has  been  imposed  on  Sam  WilHams, 
but  citizenship  and  wardship  are  not  inconsistent.  The 
General  Allotment  Act  of  1887,  together  with  the  Burke 
Act,  in  granting  to  Williams  the  benefits  of  and  sub- 
jecting him  to  "the  lav/s,  both  civil  and  criminal,  of  the 
state  or  territory  in  which  they  (he)  may  reside,"  did  not 
subject  the  allottee  to  all  state  laws,  but  only  such  as 
come  within  the  purview  of  state  legislation,  that  is,  to 
such  laws  as  deal  with  subjects  over  which  the  state,  and 
not  the  United  States,  has  control. 

In  commenting  on  this  declaration  of  state  juris- 
diction, the  Supreme  Court,  in  the  case  of  United  States 
versus  Nice,  241  U.  S.  591,  said: 

(p.   600)    "The  words    (above  quoted),   al- 


vs.  Seufert  Brothers  Company  19 

though  general,  must  be  read  in  the  light  of  the 
act  as  a  whole  and  with  due  regard  to  the  situ- 
ation in  which  they  were  to  be  apphed.  That 
they  were  to  be  taken  with  some  implied  limita- 
tions, and  not  literally,  is  obvious.  The  act  made 
each  allottee  incapable  during  the  trust  period 
of  making  any  lease  or  conveyance  of  the  allotted 
land,  or  any  contract  touching  the  same,  and,  of 
course,  there  was  no  intention  that  this  should 
be  affected  by  the  laws  of  the  state.  The  act  also 
disclosed  in  an  unmistakable  way  that  the  educa- 
tion and  civilization  of  the  allottees  and  their 
children  were  to  be  under  the  direction  of  Con- 
gress, and  plainly  the  laws  of  the  state  were  not 
to  have  any  bearing  upon  the  execution  of  any 
direction  Congress  might  give  in  this  matter." 

And  in  the  Pelican  case,  232  U.  S.  442,  the  court 
said: 

(pp.  450-451)  "It  is  true  that  by  section  six 
of  the  act  of  1887,  24  Stat.,  p.  390,  it  was  pro- 
vided that  upon  the  completion  of  the  allotments 
and  the  patenting  of  the  lands  to  the  allottees 
under  that  act,  every  allottee  should  'have  the 
benefit  of  and  be  subject  to  the  laws,  both  civil 
and  criminal,  of  the  State  or  Territory'  in  which 
he  resided.  See  Matter  of  Heff,  197  U.  S.  488. 
But,  by  the  act  of  May  8,  1906,  c.  2348,  34  Stat. 
182,  Congress  amended  this  section  so  as  dis- 
tinctly to  postpone  to  the  expiration  of  the  trust 
period  the  subjection  of  allottees  under  that  act 
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to  state  laws.  The  first  part  of  the  section  as 
amended  is:  'That  at  the  expiration  of  the  trust 
period  and  when  the  lands  have  been  conveyed  to 
the  Indians  by  patent  in  fee,  as  provided  in  sec- 
tion five  of  this  act,  then  each  and  every  allottee 
shall  have  the  benefit  of  and  be  subject  to  the 
laws,  both  civil  and  criminal,  of  the  State  or  Ter- 
ritory in  which  they  may  reside.'  And,  at  the 
same  time,  there  was  added  to  the  section  the 
explicit  proviso:  'That  until  the  issuance  of  fee 
simple  patents  all  allottees  to  whom  trust  patents 
shall  hereafter  be  issued  shall  be  subject  to  the 
exclusive  jurisdiction  of  the  United  States.'  We 
deem  it  to  be  clear  that  Congress  had  the  power 
thus  to  continue  the  guardianship  of  the  Govern- 
ment; *  *  *  *  and  these  provisions  leave 
no  room  for  doubt  as  to  the  intent  of  Congress 
with  respect  to  the  maintenance  of  the  Federal 
jurisdiction  over  the  allotted  lands  described  in 
the  indictment." 

The  state  cannot  tax  Williams'  allotment  or  the  im- 
provements thereon,  and  Congress  is  still  under  these 
acts  to  carry  out  its  constitutionally  declared  duty  to 
protect  the  Indian  allottees  who  still  remain,  in  fact, 
Government  wards  insofar  as  they  are  under  the  charge 
of  an  Indian  agent  and  one  who,  in  fact,  is  a  member 
of  the  Indian  tribe. 

For  example,  w^ould  it  not  be  perfectly  proper  if 
Sam  Williams  and  his  wife  had  children  for  the  super- 
intendent of  the  Yakima  agency  to  compel  those  chil- 
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dren  to  attend  the  Yakima  Indian  school,  and  would 
it  be  possible  for  the  state  to  also  compel  the  attendance 
of  these  children  in  the  state  schools  at  The  Dalles,  Ore- 
gon? 

The  question  of  what  effect  should  be  given  the  above 
quoted  expression  of  Congress,  subjecting  the  Indian 
allottees  to  the  "laws,  both  civil  and  criminal,  of  the 
State  or  Territory  in  which  they  may  reside,"  has  many 
times  been  before  the  Supreme  Court.  The  trend  of 
authorit}^  and  the  last  expression  of  the  Supreme  Court 
upon  this  matter  above  given  clearly  indicate  that  Con- 
gress has  retained  control  over  the  allottees  upon  reser- 
vation lands  and  has  restricted  alienation,  as  was  in- 
tended should  be  done  by  the  framers  of  these  provis- 
ions. This  must  be  true  not  solely  for  the  purpose  of 
protecting  the  Indian  himself,  but  to  protect  his  prop- 
erty as  well,  and  by  the  above  quoted  term  it  was  in- 
tended to  subject  the  Indian  only  to  such  state  laws 
as  were  not  incompatible  with  Federal  control  and  pro- 
tection. 

The  granting  of  citizenship  does  not  ipso  facto  ter- 
minate tribal  relations.  For  example,  under  the  Act  of 
March  3,  1901,  c.  868  (31  Stat.  1447),  every  Indian  in 
Indian  Territory  was  declared  to  be  a  citizen  of  the 
United  States,  but  Congress  did  not  terminate  the  tribal 
government  and  status  of  the  Cherokees  and  Creeks 
until  March  4,  1906.  With  respect  to  the  Choctaws  and 
Chickasaws,  Congress  declared  that  citizenship  should 
not  accrue  until  "their  tribal  government  shall  cease" 
(Act  June  28, 1898,  c.  817,  Section  29,  30  Stat.  L.  495) . 
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The  General  Allotment  Act  of  1887  provided  that 
citizenship  accrued  upon  allotment  of  lands  to  Indians 
coming  within  the  provisions  of  the  act,  and  this  same 
act  contemplated  the  continuation  of  tribal  relations. 
In  commenting  upon  this  fact,  the  Supreme  Court,  in 
the  Nice  case,  said : 

(p.  599)  "Section  5  expressly  authorizes  ne- 
gotiations with  the  tribe,  either  before  or  after 
the  allotments  are  completed,  for  the  purchase 
of  so  much  of  the  surplus  lands  'as  such  tribe 
shall,  from  time  to  time,  consent  to  sell,'  directs 
that  the  purchase  monej^  be  held  in  the  Treasury 
'for  the  sole  use  of  the  tribe,'  and  requires  that 
the  same,  with  the  interest  thereon,  'shall  be  at 
all  times  subject  to  appropriation  by  Congress 
for  the  education  and  civilization  of  such  tribe 
.  or  the  members  thereof.'  This  provis- 
ion for  holding  and  using  these  proceeds,  like 
that  withholding  the  title  to  the  allotted  lands  for 
twenty-five  years  and  rendering  them  inalien- 
able during  that  period,  makes  strongly  against 
the  claim  that  the  national  guardianship  was  to 
be  presently  terminated." 

From  all  Congressional  action  it  will  be  noted  that 
citizenship  and  tribal  status  are  not  exclusive  of  each 
other ;  they  may  co-exist. 

The  question  of  whether  Indians  have  become  fulh^ 
emancipated  and  their  wardship  destroyed  depends  not 
upon  any  grant  of  citizenship  by  Congress,  but  upon 
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whether  they  are  still  recognized  as  dependent  people 
with  continuing  tribal  relations  by  the  executive  and 
legislative  branches  of  the  Government.  This  was 
stated  by  the  Supreme  Court  in  the  case  of  United 
States  versus  Sandoval,  231  U.  S.  28: 

(pp.  47-48)  "It  is  said  that  such  legislation 
cannot  be  made  to  embrace  the  Pueblos,  because 
they  are  citizens.  As  before  stated,  whether  they 
are  citizens  is  an  open  question,  and  we  need  not 
determine  it  now,  because  citizenship  is  not  in 
itself  an  obstacle  to  the  exercise  by  Congress  of 
its  power  to  enact  laws  for  the  benefit  and  pro- 
tection of  tribal  Indians  as  a  dependent  people." 

And  in  United  States  versus  Celestine,  215  U.  S. 
278,  the  court  said: 

(pp.  290-291)  "Of  late  years  a  new  policy 
has  found  expression  in  the  legislation  of  Con- 
gress— a  policy  which  looks  to  the  breaking  up 
of  tribal  relations,  the  establishing  of  the  sepa- 
rate Indians  in  individual  homes,  free  from  na- 
tional guardianship  and  charged  with  the  rights 
and  obligations  of  citizens  of  the  United  States. 
Of  the  power  of  the  Government  to  carry  out 
this  policy  there  can  be  no  doubt.  It  is  under  no 
constitutional  obligation  to  perpetually  continue 
the  relationship  of  guardian  and  ward.  It  may  at 
any  time  abandon  its  guardianship  and  leave  the 
vrard  to  assume  and  be  subject  to  all  the  privi- 
leges and  burdens  of  one  sui  juris.    And  it  is  for 
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Congress  to  determine  when  and  how  that  rela- 
tionship of  guardianship  shall  be  abandoned.  It 
is  not  within  the  power  of  the  courts  to  overrule 
the  judgment  of  Congress.  It  is  true  there  may 
be  a  presumption  that  no  radical  departure  is 
intended,  and  courts  may  wisely  insist  that  the 
purpose  of  Congress  be  made  clear  by  its  legisla- 
tion, but  when  that  purpose  is  made  clear  the 
question  is  at  an  end. 

Notwithstanding  the  gift  of  citizenship,  both 
the  defendant  and  the  murdered  woman  remained 
Indians  by  race,  and  the  crime  was  committed  by 
one  Indian  upon  the  person  of  another,  and  with- 
in the  limits  of  a  reservation.  Bearing  in  mind 
the  rule  that  the  legislation  of  Congress  is  to  be 
construed  in  the  interest  of  the  Indian,  it  may 
fairly  be  held  that  the  statute  does  not  contem- 
plate a  surrender  of  jurisdiction  over  an  offense 
committed  by  one  Indian  upon  the  person  of  an- 
other Indian  within  the  limits  of  a  reservation ;  at 
any  rate,  it  cannot  be  said  to  be  clear  that  Con- 
gress intended  by  the  mere  grant  of  citizenship  to 
renounce  entirely  its  jurisdiction  over  the  indi- 
vidual members  of  this  dependent  race.  There  is 
not  in  this  case  in  terms  a  subjection  of  the  indi- 
vidual Indian  to  the  laws,  both  civil  and  criminal, 
of  the  state;  no  grant  to  him  of  the  benefit  of 
those  laws;  no  denial  of  the  personal  jurisdiction 
of  the  United  States." 
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And  in  United  States  versus  Nice,  241  U.  S.  591, 
the  court  said:  That  provision  for  holding  and  using 
the  proceeds  from  their  lands,  like  that  provision  with- 
holding the  title  to  the  allotted  lands  for  twenty-five 
years,  "show  that  the  Government  was  retaining  control 
of  the  property  of  these  Indians,  and  the  one  relating  to 
the  use  by  Congress  of  their  moneys  in  their  'education 
and  civilization'  implies  the  retention  of  a  control  reach- 
ing far  beyond  their  property." 

While  the  General  Allotment  Act  of  1887  granted 
citizenship  to  allotted  Indians  and  subjected  them  to 
state  laws,  it  did  not  abolish  the  tribal  relations  and  the 
Yakima  tribe  in  particular  did  not  deprive  Congress  of 
its  power  to  further  deal  with  them.  Section  5  of  the 
Act  clearly  contemplated  the  continued  status  of  these 
allotted  Indians  as  members  of  the  Yakima  tribe. 


NO  SPECIAL  GUARDIANSHIP. 

The  trial  court  decided  that  the  United  States  still 
remained  Williams'  trustee  so  far  as  the  title  to  liis  allot- 
ment and  money  from  his  membership  in  the  Yakima 
tribe  were  concerned,  but  said  such  "can  have  no  bearing 
on  the  question  as  to  whether  he  continues  to  be  a  ward 
of  the  Government." 

In  this  expression  it  is  admitted  that  for  some  pur- 
poses the  Indian  is  the  ward  and  the  Government  the 
trustee.  The  admission  necessitates  the  conclusion  that 
lie  has  for  some  purposes  been  in  a  state  of  wardship. 


26  United  States  of  America 

Under  the  decisions  of  the  Supreme  Court  it  must  be 
admitted  that  neither  the  Indian  nor  the  court  can 
change  this  condition  of  dependence.  As  was  said  in  the 
Nice  case : 

(p.  598)  "Of  course,  when  the  Indians  are 
prepared  to  exercise  the  privileges  and  bear  the 
burdens  of  one  sui  juris,  the  tribal  relation  may 
be  dissolved  and  the  national  guardianship 
brought  to  an  end,  but  it  rests  with  Congress  to 
determine  when  and  how  this  shall  be  done,  and 
whether  the  emancipation  shall  at  first  be  com- 
plete or  only  partial." 

And  Congress  has  not  in  any  express  term.s  disclosed 
its  desire  to  relieve  William.s  of  his  wardship. 

If  Sam  Williams  is  a  ward  for  some  purposes,  where 
is  there  an  expression  of  Congress  that  has  removed  him 
from  an  entire  status  as  a  ward,  so  far  as  his  person 
and  property  are  concerned?  Certainly  none  of  the  acts 
discussed  do  so  and  it  has  been  purposed  to  discuss  all 
acts  pertaining  to  such  matter. 

As  indicating  that  Congress  contemplated  the  legal 
status  of  the  Indian  should  be  indicated  by  the  amount 
of  liberty  he  was  allowed  over  his  own  allotment,  the 
Indian  Appropriation  Act  of  March  3,  1893  (27  Stat. 
612-631),  are  helpful.  This  act  was  passed  within  six 
years  after  the  General  Allotment  Act  and  Congress 
showed  that  it  considered  allottee  Indians  to  be  still 
wards  of  the  nation,  both  in  person  and  in  property.  The 
act  provided: 
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"In  all  states  and  territories  where  there  are 
reservations  or  allotted  Indians  the  United  States 
District  Attorney  shall  represent  them  in  all  suits 
at  law  and  in  equity." 

This  statute  is  still  in  force.  It  constitutes  a  clear 
declaration  by  Con^-ress  that  allotted  Indians  were  not 
yet  thought  capable  of  managing  their  own  personal 
affairs,  and  that  thej'-  were  still  personal  wards  of  the 
Government,  notwithstanding  the  grant  of  citizenship 
m.ade  by  the  allotment  act  of  1887. 

Assistant  Attorney  General  Van  Devanter  (now  Mr. 
Justice  Van  Devanter  of  the  Supreme  Court),  in  an 
opinion,  rendered  November  23,  1897,  construing  this 
provision  (25  Land  Dec.  426),  held  that  it  was  not  con- 
fined to  suits  arising  under  laws  relating  to  the  public 
lands,  but  that  the  language  is  "broad  and  comprehen- 
sive enough  to  include  all  actions  to  which  an  Indian 
coming  within  its  term^s  is  a  party." 

To  bring  him  (i.  e.,  an  allotted  Indian)  within 
the  purview  of  the  law  in  question,  it  must,  how- 
ever, appear  either  that  the  United  States  still 
retains  and  exercises  control  over  said  land,  or 
that  the  individual  still  maintains  his  tribal  rela- 
tions, and  therefore  remains  under  the  care  and 
protection  of  the  United  States. 

This  opinion  has  been  follov/ed  b}^  the  Department 
of  Justice  to  the  present  day,  and  United  States  attor- 
neys are  instructed  to  represent  allotted  Indians  in  suits 
affecting  all  their  rights. 
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It  must  be  clear  that  Sam  Williams  was  not  removed 
from  such  charge  by  any  provision  in  the  general  allot- 
ment act,  for  not  even  the  phrase,  "subject  to  the  laws, 
civil  and  criminal,  of  the  state,"  work-ed  any  change  in 
his  status,  so  far  as  concerned  the  control  which  the 
United  States  retained  over  him  through  its  Indian 
agent. 

No  more  can  be  said  of  the  status  of  the  murdered 
Indian  on  the  Colville,  another  reservation  in  the  same 
State  of  Washington,  than  can  be  said  of  the  status  of 
Sam  Williams.  They  are  identical,  yet  the  Supreme 
Court,  in  the  case  from  the  Colville  Indian  Reservation, 
said: 

(pp.  451-452)  "It  is  alleged,  as  already 
stated,  that  the  deceased  was  'a  full-blood  Indian, 
a  member  of  the  Colville  tribe,'  and,  further,  that 
he  had  received  an  allotment  of  land  under  the 
act  of  1887,  as  amxnded  in  1891,  and  under  the 
act  of  July  1,  1892,  the  land  being  held  in  trust 
by  the  United  States  for  twenty-five  years  from 
the  date  of  the  patent,  July  31,  1900.  Upon  this 
statement  the  deceased  must  be  regarded  as  one 
who  was  still  under  the  Government's  care.  Con- 
gress had  not  terminated  that  relation,  and  the 
commission  of  a  crime  against  his  person  upon 
Indian  lands,  such  as  we  have  found  the  allotted 
lands  in  question  to  be,  was  punishable  under  the 
laws  of  the  United  States." 

United  States  v.  PeHcan,  232  U.  S.  442. 
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Similar  expressions  are  found  in  United  States  versus 
Celestine  (1909),  215  U.  S.  278,  291,  and  Perrin  versus 
United  States   (1914),  232  U.  S.  478,  487. 

The  acid  test  of  whether  or  not  Sam  Williams  is  a 
ward  of  the  United  States  Government  and  whether  his 
allotment  status  has  any  bearing  upon  this  case,  is  made 
v/hen  the  question  is  asked :  Could  one  selling  intoxicat- 
ing liquor  to  Sam  Williams  have  been  prosecuted  under 
the  act  of  June  30,  1897  (29  Stat.  506)  ? 

Judge  Sanborn  said,  in  Farrell  versus  United  States 
C.  C.  A.  8th  1901),  110  Fed,  942: 

(p.  950)  "The  review  of  the  provisions  of  the 
acts  of  Congress  and  of  the  treaties  which  are  rel- 
evant to  the  question  at  issue  in  this  case  is  now 
completed,  and  it  leads  us  to  seriously  question 
the  main  premise  of  the  argument  for  the  plain- 
tiff in  error,  viz.,  that  Congress  has  no  power  to 
reglate  commerce  with  any  citizen  of  the  nation. 
These  Indians  are  citizens,  but  they  were  orig- 
inally wards.  The  nation  had  the  right  to  pro- 
hibit the  sale  of  liqor  to  them  and  to  control  and 
superintend  their  acts  and  proceedings.  They 
were  reasonable,  friendly,  peaceable,  when  sober ; 
wild,  passionate  and  dangerous,  when  drunk.  It 
adopted  the  settled  policy  of  prohibiting  the  sale 
of  intoxicating  liquors  to  them  to  protect  Indians 
and  v/hite  men  alike.  Had  it  not  the  right  to 
grant  them  all  the  privileges  and  immunities  of 
citizens,  and  still  to  retain  its  power  to  protect 
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them  and  their  neighbors  from  the  baleful  effects 
of  intoxication?  The  question  is  susceptible  of 
but  one  true  answer.  It  had  the  same  right  and 
authority  to  retain  this  power  of  control  over  the 
commerce  with  these  Indians  that  it  had  to  retain 
the  title  to  their  lands  in  trust  for  them  for  25 
years  or  longer.  It  is  contended  that  the  reten- 
tion of  this  control  is  inconsistent  with  the  grant 
to  them  in  the  act  of  1887  of  all  the  rights,  privi- 
leges and  immunities  of  citizenship.  But  the 
privilege  of  buying  whiskey  at  all  times  and  in  all 
places  is  not  one  of  the  rights  privileges  or  im- 
munities of  citizenship,  within  the  meaning  of  the 
constitution  of  the  United  States." 

And  again: 

(pp.  950-951)  "The  Government  then  had 
the  power  to  retain  its  control  over  this  baneful 
traffic  with  these  Indians  and  its  retention  was 
not  inconsistent  with  its  grant  to  them  of  the 
rights,  privileges  and  immunities  of  citizenship. 
Did  it  exercise  its  right  and  retain  its  power?  It 
had  this  authority  prior  to  the  allotments  under 
the  act  of  1887,  and  the  burden  is  on  him  who 
assails  it  to  show  that  it  has  been  released  or 
renounced.  It  had  been  the  unvarying  policy  of 
the  nation  to  retain  and  exercise  this  power  for 
more  than  half  a  century.  The  wards  of  the 
Government  needed  protection  from  this  perni- 
cious traffic  as  much  after  their  allotments  had 
been  made  and  their  patents  had  been  issued  as 


vs.  Seufert  Brothers  Company  31 

they  did  before.  The  issue  of  patents  to  them  did 
not  change  the  appetites,  passions,  character, 
habits,  disposition,  or  capacity  of  these  Indians. 
It  did  not  radically  change  the  title  to  the  lands 
reserved  for  them,  or  their  need  of  care  and  edu- 
cation. The  Government  held  the  title  to  their 
reservations  in  trust  for  them  collectively  before ; 
it  held  the  title  to  their  allotments  in  trust  for 
them  individually  after,  the  issue  of  the  patents. 
There  v/as  every  reason  why  Congress  should  re- 
tain and  exercise  its  power  to  superintend  the 
trade  with  them,  and  none  to  induce  it  to  renounce 
it." 

And  further  said : 

(p.  951)  "Neither  the  act  of  1887  nor  any 
other  act  of  Congress  or  treaty  with  these  Indians 
required  those  who  selected  allotments  and  re- 
ceived patents  and  the  privileges- and  immunities 
of  citizenship  to  sever  their  tribal  relation,  or  to 
surrender  any  of  their  rights  as  members  of  their 
tribes,  as  a  condition  of  the  grant,  so  that  after 
their  allotments,  as  before,  their  tribal  relation 
continued." 

Sam  Williams  is  in  the  same  status  as  Fred  Nice, 
and  in  the  Nice  case  the  Supreme  Court  said: 

(p.  601)  "In  addition  to  the  fact  that  both 
acts— the  general  one  of  1887  and  the  special  one 
of  1889 — disclose  that  the  tribal  relation  and  the 
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wardship  of  the  Indians  were  not  to  be  disturbed 
by  the  allotments  and  trust  patents,  we  find  that 
both  Congress  and  the  administrative  officers  of 
the  Government  have  proceeded  upon  that  the- 
ory. This  is  shown  in  a  long  series  of  appropria- 
tion and  other  acts  and  in  the  annual  reports  of 
the  Indian  Office. 

As,  therefore,  these  allottees  remain  tribal 
Indians  and  under  national  guardianship,  the 
power  of  Congress  to  regulate  or  prohibit  the 
sale  of  intoxicating  liquor  to  them,  as  is  done  by 
the  act  of  1897,  is  not  debatable." 


NO  POWER  TO  SUBJECT  INDIAN  WARDS 

TO  STATE  LAW  IN  VIOLATION  OF 

CONSTITUTIONAL  DUTY. 

Not  only  did  Congress  not  intend  to  subject  Indian 
allottees  to  state  laws  which  would  interfere  with  the 
exclusive  constitutional  power  to  protect  them,  and  reg- 
ulate commerce  with  Indian  tribes,  but  Congress  had  no 
power  so  to  do. 

United  States  v.  Nice  (1916),  241  U.  S.  591,  597. 


APATHY  OF  STATE  AUTHORITIES. 

Since  state  authorities  have  no  power  to  to  tax  these 
Indian  allotments  or  personal  property  thereon  issued 
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by  the  United  States,  they  have  no  particular  interest 
in  the  Indian  welfare. 

This  is  shown  in  several  ways.  It  is  illustrated  by 
the  expense  and  litigation  involved  by  this  very  Indian 
in  asserting  his  claim  under  state  laws.  The  Oregon 
Fish  and  Game  Commission  have  consistently  refused 
to  act  in  determining  the  right  of  Sam  Williams  to  fish 
at  this  place,  his  priority  of  license,  or  to  give  him  any 
aid  whatsoever.  When  compelled  by  the  decision  in 
United  States  ex  rel  Sam  Williams  versus  Seufert 
Brothers  Company,  232  Fed.  578,  now  on  appeal  to  the 
Supreme  Court,  to  resort  to  the  state  court,  venue  was 
sought  in  Multnomah  County  and  Sam  Williams  pre- 
vailed on  all  points  upon  which  the  Oregon  Fish  and 
Gam.e  Com.mission  should  have  aided  him  under  their 
own  powers.  Further  attitude  of  state  officials  is  indi- 
cated in  the  report  of  the  Commissioner  of  Indian  Af- 
fairs, 1906,  p.  89: 

"The  superintendent  in  charge  of  the  Yak- 
ima Reservation  reported  on  July  21,  1906,  that 
the  prosecuting  attorney  of  the  county  informed 
him  that  as  the  Indians  do  not  pay  taxes  he  does 
not  propose  to  put  the  county  to  any  expense 
in  prosecuting  them  or  in  giving  them  protec- 
tion, especially  when  crimes  are  committed  on 
the  reservation;  this  policy,  he  saj^s,  is  in  accord- 
ance with  the  instructions  of  the  county  commis- 
sioners." 


34  United  States  of  America 

RIGHT  TO  SUE  FOR  DAMAGES. 

In  the  case  at  bar,  not  only  is  the  Government 
forced  to  prove  its  right  to  sue  as  a  guardian  and  trustee 
of  the  ward,  but  is  also  forced  to  disclose  a  right  to  fol- 
low the  money  derived  from  the  sale  of  trust  lands  held 
for  Williams  and  sue  for  damages  to  the  property  into 
which  those  funds  have  been  resolved. 

The  authority  for  proceeding  in  the  case  at  bar  rests 
in  statute  and  decision. 

To  show  the  extent  to  which  the  Government  is 
authorized  to  go  under  the  general  allotment  act,  the 
Supreme  Court,  in  the  case  of  United  States  versus 
Nice,  said: 

(p.  599)  "Section  5  expressly  authorizes  ne- 
gotiations with  the  tribe,  either  before  or  after  the 
allotments  are  completed,  for  the  purchase  of  so 
much'  of  the  surplus  lands  'as  such  tribe  shall, 
from  time  to  time,  consent  to  sell,'  directs  that 
the  purchase  money  be  held  in  the  Treasury  'for 
the  sole  use  of  the  tribe,'  and  requires  that  the 
same,  with  the  interest  thereon,  'shall  be  at  all 
times  subject  to  appropriation  by  Congress  for 
the  education  and  civilization  of  such  tribe  .  .  . 
or  the  members  thereof .'  This  provision  for  hold- 
ing and  using  these  proceeds,  like  that  withhold- 
ing the  title  to  the  allotted  lands  for  twenty-five 
years  and  rendering  them  inahenable  during  that 
period,  makes  strongly  against  the  claim  that  the 
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national  guardianship  was  to  be  presently  termi- 
nated. The  two  together  show  that  the  Govern- 
ment was  retaining  control  of  the  property  of 
these  Indians,  and  the  one  relating  to  the  use  by 
Congress  of  their  moneys  in  their  'education  and 
civilization  implies  the  retention  of  a  control 
reaching  far  beyond  their  property  J" 

Mr.  Justice  Harlan,  in  speaking  for  the  court  in 
United  States  versus  Rickert,  188  U.  S.  432,  444,  gave 
a  decision  on  a  question  referred  by  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  as  to  whether  the 
United  States  had  such  interest  in  the  attempt  of  the 
state  to  tax  an  allotment  and  the  personal  property 
awarded  by  the  Government  to  the  Indian  allottee  there- 
on, as  to  maintain  a  suit  in  equity  to  enjoin  the  collec- 
tion.   He  said: 

(p.  444)  "In  view  of  the  relation  of  the 
United  States  to  the  real  and  personal  property 
in  question,  as  well  as  to  these  dependent  Indians 
still  under  national  control,  and  in  view  of  the 
injurious  effect  of  the  assessment  and  taxation 
complained  of  upon  the  plans  of  the  Govern- 
ment with  reference  to  the  Indians,  it  is  clear  that 
the  United  States  is  entitled  to  maintain  this  suit. 
No  argument  to  establish  that  proposition  is  nec- 
essary." 

The  Indians  in  the  Rickert  case  were  members  of  a 
recognized  dependent  band  of  Indians,  wards  of  the 
United  States,  and  under  its  supervision  residing  on  the 
agency  and  holding  allotted  lands  to  which  the  United 
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States  had  the  fee  simple  title.  With  the  exception  of 
residence,  which  is  immaterial,  the  other  facts  are  true 
of  the  status  of  Sam  Williams. 

In  United  States  versus  Gray  et  al.  (C.  C.  A.  8th 
1912),  201  Fed.  291,  the  question  was  raised  whether 
the  United  States  had  capacity  to  sue  a  lessee  of  an 
Indian  allotment  and  the  sureties  for  breaches  of  cov- 
enants of  a  lease  made  by  the  allottee.  Circuit  Judge 
Sanborn  gave  a  clear  and  forceful  decision,  in  which  he 
said,  in  part: 

(p.  293)  "But  for  more  than  a  century  it  has 
been  and  still  is  the  governmental  policy  of  the 
United  States  to  exercise  the  power  granted  to 
it  by  the  Constitution  (Article  1,  S.  8,  Subd.  3) 
to  protect  the  Indians  and  their  property  from 
the  greed,  rapacity,  cunning  and  perfidy  of  the 
members  of  the  superior  race,  which  have  so  often 
driven  them  to  poverty,  despair  and  war,  and  to 
teach  and  persuade  them  to  abandon  nomadic 
habits  and  to  adopt  and  practice  the  arts  of  civil- 
ization. In  order  to  carry  out  this  policy  it  has 
reserved  and  held  in  trust  for  them  large  tracts 
of  land  and  large  sums  of  money  derived  from 
their  release  of  their  rights  of  occupancy  of  their 
lands  in  this  country,  it  has  controlled  and  man- 
aged their  property  for  them,  it  has  furnished 
them  with  houses,  barns  and  other  permanent 
improvements,  with  domestic  animals,  means  of 
subsistence,  and  money  in  small  amounts.  It  has 
provided  them  with  Government  agents  to  advise 
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them  and  to  protect  their  property,  and  with 
physicians,  farmers,  schools  and  teachers  to  in- 
struct them.  And  while,  under  the  act  of  1887, 
Niccowree  has  become  a  citizen  of  the  United 
States  and  subject  to  its  laws  and  the  laws  of  the 
state  in  which  he  resides  (24  Stat.  390,  S.  6),  the 
United  States  is  still  pursuing  its  policy  of  pro- 
tection and  instruction,  and  his  property  is  still 
in  charge  of  the  Indian  agent  of  the  Uintah  and 
Ouray  agency." 

The  learned  judge's  further  statement  is  particularly 
applicable  to  the  case  at  bar,  even  to  the  protection  re- 
quired from  "the  rapacity  and  faithlessness"  of  the  de- 
fendant : 

(p.  293)  "The  civil  and  political  status  of  the 
Indians  does  not  condition  the  power  of  the  Gov- 
ernment to  protect  their  property  or  to  instruct 
them.  Their  admission  to  citizenship  does  not 
deprive  the  United  States  of  its  power,  nor  relieve 
it  of  its  duty,  to  control  their  property,  to  protect 
their  rights  to  it  from  the  rapacity  and  faithless- 
ness of  the  members  of  the  superior  race,  to  dis- 
charge faithfully  its  legal  and  moral  obligations 
to  them,  and  to  execute  every  trust  with  which  it 
is  charged  for  their  benefit." 

And  it  is  difficult  to  find  a  higher  conception  of  gov- 
ernmental policy  and  obligation  than  is  announced  in  the 
following : 
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(pp.  293-294)  "It  has  been  and  still  is  the 
policy  of  the  United  States  to  protect  the  prop- 
erty and  the  rights  of  the  Indians  under  its  con- 
trol, and  to  teach  them  agriculture  and  the  arts  of 
civilized  life.  The  Indian  reservations,  the  funds 
derived  from  the  lease  of  their  right  of  occupancy 
to  their  lands,  the  lands  allotted  to  the  individual 
Indians,  but  still  held  in  trust  by  the  United 
States  during  the  period  of  restriction  upon  alien- 
ation, the  leases  of  these  land  made  by  the  Indian 
superintendents  or  agents  on  the  terms  and  condi- 
tions fixed  by  the  Secretary  of  the  Interior  and 
approved  by  him,  the  tools,  animals,  houses,  im- 
provements and  other  property  furnished  to  these 
Indians  by  the  United  States,  and  the  proceeds 
and  income  from  all  these,  are  the  means  by  which 
the  nation  pursues  its  beneficent  policy  of  pro- 
tection and  instruction  and  exercises  its  lawful 
powers  of  government.  If  one  threatens  or  pro- 
ceeds to  destroy  these  means,  may  not  the  United 
States  resort  to  its  own  courts  to  prevent  such  de- 
struction, or  to  recover  the  damages  caused  there- 
by? 'Every  government,  intrusted,  by  the  terms 
of  its  being,  with  powers  and  duties  to  be  exer- 
cised and  discharged  for  the  general  welfare,  has 
a  right  to  apply  to  its  own  courts  for  any  proper 
assistance  in  the  exercise  of  the  one  and  the  dis- 
charge of  the  other,  and  it  is  no  sufficient  answer 
to  its  appeal  to  one  of  these  courts  that  it  has  no 
pecuniary  interest  in  the  matter.'  " 
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The  learned  judge  continued  to  cite  many  instances 
in  which  the  power  of  the  Government  to  sue  and  protect 
the  Indians  and  their  property  has  been  invoked. 

The  right  so  announced  is  not  restricted  to  land  allot- 
ments. In  the  case  of  United  States  versus  Fitzgerald 
(C.  C.  A.  8th  1912),  201  Fed.  295,  the  same  judge 
allowed  the  Government  to  maintain  an  action  for  dam- 
ages for  the  fraudulent  taking  of  sacks  of  wool  which 
were  sheared  from  sheep  issued  to  an  allottee  who  was 
under  the  supervision,  control  and  management  of  an 
Indian  agent,  and  to  hold  the  amount  so  recovered  in 
trust  for  the  Indian  whose  property  had  been  injured, 
because  "such  suits  are  lawful  aids  to  redress  infringe- 
ments of  its  governmental  rights,  obstructions  to  the 
execution  of  its  governmental  policy,  and  interference 
with  the  means  it  is  using  to  carry  that  policy  into  effect" 
(p.  297). 

It  is  admitted  that  funds  derived  by  the  Government 
from  the  sale  of  eighty  acres  of  the  allotment  of  Sam 
Williams  on  the  Yakima  Reservation  have  been  used  in 
equipping  Williams  with  a  scow  fish  wheel,  "to  teach 
him  *  *  *  the  arts  of  civilized  life."  It  was  this 
wheel,  the  result  of  the  Government's  trust  funds,  that 
the  defendants  saw  fit  to  forcibly  injure  because  it  inter- 
fered with  their  rapacity  for  all  the  fishing  rights  in  this 
section  of  the  Columbia  Kiver,  the  same  as  it  was  the 
fraud  of  the  defendant  Fitzgerald  which  deprived  the 
Indian  ward  in  that  case  of  the  wool  from,  the  sheep 
allotted  to  him  by  the  Government.  The  cases  are  iden- 
tical in  principle. 
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The  court,  on  the  question  of  citizenship  of  the  allot- 
tee and  the  Government's  right  to  control  his  property, 
forcibly  remarked: 

(p.  296)  "Assuming  that  under  Act  Febru- 
ary 8,  1887,  c.  119,  24  Stat.  390,  S.  6,  the  Indian 
allottee  had  become  a  citizen  of  the  United  States 
and  of  the  State  of  Utah,  his  admission  to  citi- 
zenship did  not  necessarily  withdraw  him  or  his 
property  from  the  supervision,  control  and  pro- 
tection of  the  United  States." 

Sam  Williams'  allotment  and  his  retention  under  the 
control  of  Congress,  through  its  Indian  agent,  are  the 
material  things  and  his  disassociation  from  his  tribe  (and 
even  if  tribal  relations  were  severed  it  would  not  inter- 
fere with  his  right  to  share  in  tribal  property — 172  Fed. 
308),  his  departure  from  the  reservation  of  his  adoption 
(both  of  which  are  matters  of  residence),  his  taking  up 
civilized  life  and  a  homestead,  are  but  voluntary  acts  of 
the  individual  who  cannot  divorce  himself  from  wardship 
imposed  upon  him  by  Congress.  As  long  as  Congress 
has  seen  fit  to  deprive  him  of  a  full  patent,  so  long  as  it 
prevented  him  from  assuming  a  status  sui  juris. 

The  following  declaration  by  Judge  Sanborn,  in  the 
Fitzgerald  case,  201  Fed.  295,  is  applicable  to  the  ward- 
ship and  consequent  duty  of  the  Government.    He  said : 

(p.  296)  "The  United  States  has  the  power, 
and  for  more  than  a  century  it  has  been,  and 
still  is,  its  governmental  policy  to  protect  the 
Indians  and  their  property  from  the  force,  fraud. 
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cunning  and  rapacity  of  the  members  of  the  su- 
perior race,  and  to  teach  them  the  arts  and  induce 
them  to  adopt  the  habits  of  civilization.  Indian 
reservations,  allotments  of  land  in  severalty  with 
restrictions  on  alienation  held  in  trust  for  the 
Indians,  leases  thereon  on  terms  prescribed  or  ap- 
proved bj^  the  Secretary  of  the  Interior,  agricul- 
tural implements,  houses,  barns,  domestic  ani- 
mals, and  other  property  furnished  to  the  Indians 
by  the  United  States,  or  held  by  the  Indians  sub- 
ject to  its  control  and  management,  are  the  means 
by  which  the  United  States  exercises  its  power 
and  carries  into  effect  its  policy  to  protect  these 
Indians  and  their  rights  of  propert}^  and  to 
teach  them  to  abandon  nomadic  habits  and  be- 
come farmers,  laborers,  clerks  and  business  men. 
The  United  States  may  lawfully  maintain  suits 
in  its  own  courts  to  prevent  interference  with  the 
means  it  adopts  to  exercise  its  powers  of  govern- 
ment and  to  cany  into  effect  its  policies.  It  may 
maintain  such  suits,  although  it  has  no  pecuniary 
interest  in  the  subject  matter  thereof,  for  the  pur- 
pose of  protecting  and  enforcing  its  govern- 
mental rights  and  to  aid  in  the  execution  of  its 
governmental  policies." 

In  conclusion,  the  true  answer  to  the  question  of 
whether  the  Government  should  sue  in  behalf  of  Sam 
Williams  may  be  found  in  these  statutes  and  constitu- 
tional provisions,  but  it  is  more  strongly  indicated  in 
the  general  review  which  the  government  must  take  of 
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the  treaty,  legislation,  policy  and  purpose  of  the  nation 
in  its  dealing  with  members  of  dependent  Indian  tribes. 
It  is  submitted  that  demurrer  should  have  been  overruled 
and  the  Government  allowed  to  proceed. 

Respectfully  submitted, 

CLARENCE  L.  REAMES, 

United  States  Attorney. 

ROBERT  R.  RANKIN, 

Assistant  United  States  Attorney. 
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STATEMENT  OF  CASE- 


This  is  a  case  brought  by  the  United  States  in 
the  Court  below  as  alleged  guardian  of  one,  Sam 
Williams,  a  civilized  Indian,  to  recover  damages, 
UNDER  THE  STATE  LAWS,  for  interference  with 
his  alleged  prior  fishing  rights  (under  the  laws  of 
the  State  of  Oregon)  at  a  certain  point  on  the  ORE- 
GON SHORE,  and  for  damages  to  his  fish  wheel, 
caused  by  his  wheel  drifting  away  in  the  swift  cur- 
rent when  unfastened  by  the  defendant  from  the 
point  in  question. 


The  real  point  in  controversy  between  the  plain- 
tiff and  defendant,  is  the  right  to  the  possession  of 
the  point  in  question  and  the  right  to  go  upon  the 
high  land  back  of  the  point  and  fasten  cables  to  hold 
the  fish  wheel  in  place  in  the  current.  The  plaintiff 
does  not  claim  IN  THIS  ACTION,  any  rights  under 
the  Yakima  Indian  Treaty,  or  any  peculiar  rights 
AS  A  YAKIMA  INDIAN. 


On  the  contrary,  he  alleges  that  he  is  a  citizen 
of  the  United  States  and  claims  a  right  to  fish  at  the 


point  in  question  UNDER  A  LICENSE  FROM  THE 
STATE  OF  OREGON,  and  by  reason  of  an  alleged 
priority,  under  the  laws  of  said  state. 


The  damages  named  in  the  complaint  amount, 
as  alleged,  to  $2180.77.  Of  this  amount  $1600.00  is 
claimed  for  interference  with  the  alleged  prior  right 
to  fish,  and  $580.77  for  alleged  damages  to  the  wheel 
and  appliances,  caused  by  the  current,  when  the 
wheel  drifted  away. 

It  is  not  pretended  that  Williams,  as  a  matter 
of  fact,  ever  associated  himself  with  the  Yakima 
tribe  of  Indians,  or  ever  actually  maintained  or  es- 
tablished any  tribal  relations  with  that  tribe. 

On  the  contrary,  it  is  alleged  in  the  complaint, 
that  he  is  A  CITIZEN  OF  THE  UNITED  STATES, 
residing  in  Oregon,  and  that  he  has  RESIDED  IN 
THAT  STATE  FOR  21  YEARS  and  HAS  ADOPT- 
ED THE  HABITS  OF  CIVILIZED  LIFE,  and  has 
in  fact,  taken  up  a  homestead  in  the  State  of  Oregon. 


Of  course,  it  is  entirely  plain,  that  Sam  Williams 
could  not  himself,  have  brought  this  action  in  the 


Federal  Courts,  at  all.  Both  because  he  is  a  citizen 
of  Oregon — the  same  State  as  the  defendants,  and 
because  the  amount  of  $2180,  sued  for,  is  not  suffic- 
ient to  bring  the  case  up  to  the  limitations  prescrib- 
ed by  Congress. 


It  is  not  directly  alleged  in  the  complaint,  that 
Williams  is  a  member  of  the  Yakima  tribe,  but  it  is 
alleged  that  he  holds  a  trust  allotment,  on  that  res- 
ervation. 


This,  and  the  fact  that  some  of  the  proceeds  of 
the  sale  of  a  part  of  that  allotment,  were  invested  by 
Williams,  in  the  fishwheel  in  question,  are  the  sole 
facts  upon  which  the  right  of  the  government  to 
bring  this  action  in  the  Federal  .Court,  are  based. 


The  only  question  in  the  case  therefore  is: — 

Does  the  relation  of  guardian  and  ward  exist 
between  the  United  States  Government,  AND  A 
CIVILIZED  INDIAN,  who  has  no  affiliation  with  a 


tribe  and  has  never  lived  on  its  reservation,  but  has 
established  a  permanent  residence  in  another  state, 
and  adopted  the  habits  of  civilized  life,  and  gone  into 
independent  business  for  himself; — who  dresses  as 
a  white  man;  lives  as  a  white  man,  and  has  taken 
a  white  man's  homestead — so  as  to  make  it  the  duty 
of  the  government,  to  bring  an  action  in  the  Federal 
Courts,  to  litigate  his  claims,  AS  AN  ORDINARY 
CITIZEN,  UNDER  THE  STATE  LAWS,  of  the 
State  in  which  he  lives;  simply  because  he  has  been 
alloted  land  on  a  reservation,  and  still  owns,  a  por- 
tion of  that  allotment? 


The  Court  below  held,  that  such  an  Indian,  who 
had  separated  himself  so  entirely  from  the  tribe  in 
question  for  such  a  length  of  time  and  adopted  the 
white  man's  habits  of  life,  and  established  a  perman- 
ent residence,  separate  from  the  tribe,  in  another 
state,  had  acquired  under  the  act  of  Congress,  a  com- 
plete citizenship  and  that  the  relation  of  guardian 
and  ward  (for  such  a  purpose)  did  not  exist.  This 
Court  is  asked  by  this  writ  to  revise  that  decision. 


•  5 

HISTORY  OF  CASE. 

It  is  well,  perhaps  to  notice  the  history  of  this 
case  as  developed  herein  and  in  the  previous  case  be- 
tween the  same  parties,  alluded  to  in  the  brief  of 
Plaintiff  in  Error  and  reported  in  233  Fed.  579. 

The  real  controversy,  between  Williams  and  the 
Seuf  ert  Brothers  Company,  as  we  have  already  stat- 
ed, is  over  the  superior  fishing  right  at  a  certain 
point  on  the  Columbia  River  above  The  Dalles,  and 
THE  RIGHT  TO  THE  USE  OF  THE  HIGH  BANK 
BACK  OF  THE  POINT,  FOR  THE  PURPOSE  OF 
FASTENING  SHORE  LINES  AND  HOLDING 
A  STATIONARY  FISH  WHEEL  AGAINST  THE 
SWIFT  CURRENT,  at  the  point. 


EVERY  QUESTION  INVOLVED  IN  THIS 
CASE  WAS  BEFORE  THE  COURT  AND  PASSED 
UPON  IN  THE  PREVIOUS  CASE  (233  Fed.  579,) 
WHICH  IS  NOV^  PENDING  IN  THE  SUPREME 
COURT,  BOTH  PARTIES  PIAVING  APPEALED 
IN  THAT  CASE. 


That  case  was  brought  by  the  Government  as 
guardian  and  on  behalf  of  Sam  Williams  as  an  al- 


leged  YAKIMA  INDIAN,  claiming  rights  under  the 
Yakima  Indian  treaty.  The  complaint  was  finally 
amended  so  as  to  bring  in  the  rights  of  the  Yakima 
Indian  tribe.  The  Court  held  with  the  tribe,  as  to 
its  rights  to  fish  on  the  South  or  Oregon  side  of  the 
Columbia  River,  but  held  against  Williams,  on  the 
ground  that  he  was  not  a  ward  of  the  Government 
for  the  purpose  of  bringing  such  an  action. 


It  is  apparant  that  the  question  in  that  case,  is 
the  identical  question  involved  here.  This  will  clearly 
appear  from  the  consideration  of  the  opinion  of 
Judge  Wolverton  in  the  former  case  (233  Fed.  579) 
and  the  opinion  in  this  case  (Abstract  P  10-12).  As 
we  have  said,  both  parties  appealed  to  the  Supreme 
Court,  in  the  firstcase — Seufert  Brothers  Company 
from  that  part  adjudging  the  rights  of  the  Yakima 
Indians  to  fish  on  the  south  side  of  the  river,  and  the 
government  from  that  portion,  holding  that  Will- 
iams was  not  a  ward  of  the  Government;  and  these 
questions  have  not  yet  been  decided  by  the  supreme 
Court. 


At  the  time  this  action  was  brought  in  the  Fed- 
eral Court  there  was  another  suit  pending  in  the 
State  Circuit  Court  for  Multnomah  County,  which 
was  brought  by  Sam  Williams,  himself,  to  enforce 
his  alleged  rights  in  this  same  controversy.     (This 


is  the  suit  alluded  to  in  the  brief  of  Plaintiff  in  Error 
P-33).  That  case  is  also  now  pending  on  appeal  to 
the  State  Supreme  Court.  So  that  there  is  now 
pending  three  different  suits  in  three  different  appel- 
late courts,  all  brought  by  or  on  behalf  of  Sam  Will- 
iams, against  Seufert  Brothers  Company,  to  litigate 
the  same  identical  rights  and  questions. 


ARGUMENT 


A  number  of  the  propositions  urged  in  the  brief 
of  Plaintiff  in  Error  and  for  which  numerous  au- 
thorities are  cited,  are  not  controverted  in  this  case. 

It  may  be  conceded,  that  the  position  of  guard- 
ian and  ward,  between  the  United  States  and  the 
different  Indian  tribes  generally  exists. — That  it 
rests  with  Congress  in  the  first  instance  to  sever  (or 
authorize  the  severance)  of  that  relation. — That 
Congress  may  sever  or  modify  that  relation,  IN 
WHOLE  OR  IN  PART.— That  while  that  relation, 
for  any  particular  purpose,  continues  to  exist,  the 
United  States  may  maintain  a  suit  or  action  to  pro- 
tect the  Indian  in  relation  to  the  particulars  as  to 
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which  it  is  such  guardian.    These  principals  may  be 
considered  as  established. 


On  the  other  hand,  it  is  contended  on  behalf  of 
the  Defendant  in  Error,  that  Congress  need  not 
sever  the  relation  of  guardianship,  by  express  words, 
or  by  direct  action,  AS  TO  EACH  PARTICULAR 
INDIVIDUAL  INDIAN,  but  that  it  may  do  so,  by 
any  general  provisions,  showing  a  fair  implication 
of  such  intention. 


It  is  further  contended  that  Congress  usually 
makes  the  severance  of  the  relation  of  guardianship 
dependent  upon  some  act  condition  or  course  of  life, 
upon  the  part  of  that  particular  Indian.  Often  times 
(if  not  always)  the  test  applied  by  Congress,  is  the 
BREAKING  OFF  OF  TRIBAL  RELATIONS. 
—THE  ESTABLISHMENA  OF  A  SEPARATE 
HOME,  AND  THE  ADOPTION  OF  THE  HABITS 
OF  CIVILIZED  LIFE. 


In  other  words,  we  contend  that  Congress  has 
said  in  terms,  as  plain  as  maybe,that  when  the  In- 


dian  chooses,  and  is  permitted  by  the  Government, 
to  separate  from  all  Indian  tribes  and  become  a  full 
citizen  of  a  state,  and  establish  a  separate  and  inde- 
pendent home  in  that  state,  and  engage  in  industrial 
pursuits  and  ADOPT  THE  HABITS  OF  CIVILIZ- 
ED LIFE, — that  the  relations  of  guardian  and  ward 
are  generally  dissolved,  although  the  Government 
may  still  interfere  for  certain  purposes,  as  to  pro- 
tect trust  allotments  and  possibly  to  prevent  the  sale 
of  liquor. 


To  make  the  position  of  Defendant  in  Error 
more  concrete,  it  is  submitted  that  Congress  HAS  by 
repeated  acts  and  declarations,  shown  an  intention 
to  encourage  the  individual  Indian,  to  abandon  his 
nomadic  tribal  life  and  to  establish  a  separate  home 
and  adopt  the  habits  of  civilized  life  and  enter  upon 
the  full  relation  of  ordinary  citizenship,  and  that 
when  by  the  act  of  1887,  and  the  amendment  of  1906 
it  provided,  that, 

"Every  Indian,  *  *  *  *  who  has  vol- 
untarily taken  up  his  residence  separate  and 
apart  from  any  tribe  of  Indians,  and  has  adopt- 
ed the  habits  of  civilized  life,  is  hereby  declared 
to  be  a  citizen  of  the  United  States  and  is  entitl- 
ed to  all  the  rights,  priveleges  and  immunities  of 
such  citizens." 

That  it  thereby  "put  it  up"  to  the  Indian,  to  ac- 
cept its  terms  if  he  would,  and  thereby,  at  least  for 
most  purposes,  to  dissolve  his  dependent  relation  and 
become  a  full,  free  and  responsible  citizen,  with  the 
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right  to  go  into  the  State  or  other  Courts  on  his  own 
behalf. 


It  is  to  be  observed,  that  the  question  involved, 
does  not  go  to  the  POWER  OF  CONGRESS.  No 
doubt  Congress  has  the  power,  IF  IT  CHOOSE,  to 
retain  the  guardianship  of  an  Indian  to  the  100th 
generation — even  although  he  becomes  a  full  citizen, 
and  goes  out  into  the  world,  and  engages  in  the  mer- 
cantile or  any  other  business,  the  same  as  any  white 
man.  But  we  insist  that  Congress  has  not  manifest- 
ed any  such  intention. 


Neither  is  it  a  question  of  whether  the  depart- 
ment may  act,  for  the  purpose  of  protecting  the  In- 
dian people  from  the  sale  of  intoxicating  liquor,  or 
to  protect  its  trust  allotments. 

'  Neither  of  these  latter  powers  are  here  denied. 


The  question  here  is  whether  Congress  IN- 
TENDS that  the  relation  of  guardian  and  ward  shall 
continue  FOR  ORDINARY  PURPOSES  towards 
a  civilized  Indian  who  has  separated  from  his  tribe 
(if  he  ever  belonged  to  it)  for  a  long  period  of  time. 
— Taken  a  white  man's  homestead  in  another  state — 
gone  into  business  there  for  himself — and  adopted 
all  the  habits  of  civilized  white  men. 
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AUTHORITIES  CITED  BY  PLAINTIFF  IN 
ERROR  NOT  IN  POINT. 

It  seems  apparent  that  the  numerous  authori- 
ties cited  by  Plaintiff,  do  not  reach  this  question  and 
are  not  in  point. 

They  are  generally  cases  where  the  question  in- 
volved was  AS  TO  TRUST  ALLOTMENTS,  or  as  to 
the  right  of  the  government  to  PREVENT  TRAF- 
FIC WITH  INDIANS  IN  INTOXICATING  LIQ- 
UORS; and  it  was  held  that  the  Government  had  BY 
EXPRESS  LEGISLATION,  retained  control  in  this 
regard,  even  when  the  Indian  had  been  made,  in 
other  regards,  a  full  citizen. 


To  the  former    of  these  two  cases  (allotment 
cases)  belong  the  cases  of 

Tyer  vs.  West.  iCom.  221  U.  S.  286-^5  Fed.  748. 

U.  S.  vs.  Gray,  201  Fed.  291. 

U.  S.  vs.  Rechert  188  U.  S.  432-4t-FeTt-546: 

To  the  latter  (liquor  cases)  belong  the  cases  of 
Farrel  vs.  U.  S.  110  Fed.  942. 
U.  S.  vs.  Perrill  232  U.  S.  478-58  Fed.  094. 
U.  S.  vs.  Sandoval  231  U.  S.  28-08  Fed.  107. 
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U.  S.  vs.  40  gallons  of  whiskey  108  U.  S.  491- 
•^«r9d.  484. 

U.  S.  vs.  Nice  241  U.  S.  591-60  Fed.  104. 


Much  stress  is  placed  by  the  learned  attorney 
for  the  Plaintiff  in  Error,  upon  the  case  of  U.  S.  vs. 
Nice. 

But  that  case  was  a  prosecution  for  SELLING 
LIQUOR  TO  AN  INDIAN— a  member  of  the  Sioux 
tribe,  and  apparently  living  on  the  reservation. — 
There  was  nothing  whatever  to  show  that  he  had 
separated  from  his  tribe  or  had  adopted  the  habits 
of  civilized  life. 


The  question  in  that  case  was,  whether  the 
MERE  FACT  OF  ALLOTMENT,  completely  absolv- 
ed the  tribal  relation  of  an  Indian  who  WAS  STILL 
LIVING  ON  THE  RESERVATION  and  still  affiliat- 
ing with  the  tribe,  so  that  the  Government  could  no 
longer  regulate  the  sale  of  intoxicating  liquors  to 
such  Indian. 

The  Court  held  that  it  did  not,  and,  in  that  re- 
gard overruled  the  previous  cases  of  U.  S.  vs.  Heff 
197  U.  S.  488. 


But  the  Court  in  the  Nice  case  was  not  called 
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upon  to,  and  did  not  pass  upon  the  status  of  an  In- 
dian who  HAD  LEFT  THE  TRIBE  PERMANENT- 
LY AND  ESTABLISHED  A  SEPARATE  HOME 
AND  ADOPTED  THE  HABITS  OF  CIVILIZED 
LIFE. 


On  the  contrary,  the  decision  was  based  upon 
the  necessity  of  liquor  regulation  by  the  Government 
and  upon  the  consideration  of  statutory  provisions 
which  obviously,  have  no  bearing  upon  the  case  of 
an  Indian,  who  has  renounced  his  tribal  afRlations, 
and  accepted  the  responsibilities  of  civilized  life. 

The  Court  Says: — "The  ultimate  question 
then  is  whether  Section  6  of  th  Act  of  1887,  was 
intended  to  dissolve  the  tribal  rlations  and  ter- 
minate the  National  Guardianship  upon  the  mak- 
ing of  the  allotments,  and  the  issue  of  the  trust 
patents.  *  *  *  *  Upon  examining  the  whole 
\  Act,  as  must  be  done  it  seems  certain  that,  the 
dissolution  of  the  tribal  relation  was  in  contem- 
plation but  was  not  to  occur  when  the  allotments 
were  completed  and  the  trust  patents  issued  is 
made  very  plain.  To  illustrate,  Section  5  express- 
ly authorizes  negotiations  with  the  tribe,  either 
before  or  after  the  allotments  are  completed,  for 
the  purchase  of  so  much  of  the  surplus  lands,  "as 
such  tribe  shall  from  time  to  time  consent  to 
sell"  directs  that  the  purchase  money  be  held  in 
the  treasury  "For  the  sole  use  of  the  tribe,"  and 
requires  that  the  same  shall  be  at  all  times  sub- 
ject to  appropriation  by  Congress  for  the  educa- 
tion and  civilization  of  such  tribes or  mem- 
bers thereof.  This  provision  for  holding  and  us- 
ing these  proceeds  like  that  withholding  the  title 
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to  the  allotted  lands  for  25  years  *  *  makes 
strongly  against  the  claim  that  the  National 
Guardianship  was  to  be  presently  terminated." 


Again — 


"As  pointing  to  a  different  intention,  reli- 
ance is  had  upon  the  provision  that  when  the  al- 
lotments are  completed  the  allottees  'shall  have 
the  benefit  of  and  be  subject  to  the  laws  both  civil 
and  criminal  of  the  state'  of  their  residence.  But 
what  laws  was  this  provision  intended  to  em- 
brace? Was  it  ALL  the  laws  of  the  State  or  only- 
such  as  could  be  applied  to  tribal  Indians  consist- 
ently with  the  constitution  and  the  legislation  of 
Congress?  *  *  *  rpj^^  ^^^  made  each  allot- 
tee incapable,  during  the  trust  period,  of  making 
any  lease  or  conveyance  of  the  alloted  land,  or 
any  contract  touching  the  same,  and  of  course 
there  was  no  intention  that  this  should  be  affect- 
ed by  the  laws  of  the  State. 

"The  Act  also  disclosed  in  an  unmistakable 
way,  that  the  education  and  civilization  of  the 
allottees,  and  their  children,  were  to  be  under  the 
direction  of  Congress,  and  plainly  the  laws  of  the 
Statewere  not  to  have  any  bearing  upon  the  exe- 
cution of  any  direction  Congress  might  give,  in 
this  matter. — The  constitution  invested  Congress 
with  power  to  regulate  traffic  in  intoxicating  liq- 
uors with  the  Indian  tribes.  *  *  *  *  ^^d 
clearly  there  was  no  purpose  to  lay  any  obstacle 
in  the  way  of  enforcing  the  existing  congressional 
regulations  upon  this  subject." 
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Now,  is  it  not  plain,  that  these  considerations, 
while  very  cogent,  as  to  the  question  then  under  con- 
sideration by  the  Court,  viz: — whether  the  issuing 
of  a  trust  patent,  absolutely  dissolved  all  tribal  rela- 
tion— and  whether  the  Government  still  retained 
such  authority  as  to  prohibit  the  sale  of  liquor,  and 
to  protect  the  trust  property  in  which  it  retained  an 
interest — have  no  pertinency  as  to  the  status  and  the 
rights  of  the  Indian,  when  he  has  voluntarily  BROK- 
EN OFF  ALL  TRIBAL  RELATIONS,  and  elected 
to  live  separately  from  the  tribe,  and  adopted  (as  he 
was  authorized  to  do  by  Congress)  the  separate  in- 
dividual life  and  habits  of  the  white  man. 


Another  thing,  it  is  plain  from  the  language 
quoted,  "that  it  was  within  the  contemplation  of  the 
Court,  that  the  guardianship  might  be  either  PAR- 
TIALLY or  WHOLLY  released — might  be  retained 
for  the  salutory  purpose  of  protecting  against  the 
sale  of  intoxicating  liquors,  or  of  protecting  the 
trust  property  in  which  the  Government  still  had  a 
property  interest." — While  in  all  other  respects  the 
Indian  might  be,  (as  he  clearly  was)  made  subject 
to  the  laws  of  the  state  where  he  resided. 


This  conclusion  is  strengthened  by  the  language 
of  another  paragraph  of  the  decision,  in  which  it 
is  said: 

"Of  course,  when  the  Indians  are  prepared 
to  exercise  the  priveleges  and  bear  the  burdens 
of  one  sui  Juris,  the  tribal  relation  may  be  dis- 
solved and  the  National  Guardianship  brought  to 
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an  end,  but  it  rests  with  Congress  to  determine 
when  and  how  this  shall  be  done  and  whether  the 
emancipation  shall  at  first  be  complete  or  only 
partial.  Citizenship  is  not  incompatible  with 
tribal  existence  or  continued  guardianship  and  so 
may  be  conferred  without  completely  emancipat- 
ing the  Indians,  or  placing  them  beyond  the  reach 
of  congressional  regulations  adopted  for  their 
protection." 


Now  read  in  connection  with  this  case  the  lan- 
guage of  the  same  high  Court  in  the  case  of  United 
States  vs.  Waller  243  U.  S.  452 — which  is,  we  believe, 
the  very  latest  utterance  of  the  Supreme  Court  upon 
this  guardianship  question. 

In  the  latter  case,  the  Indian  in  question  was  an 
ignorant  mixed  blood  Indian.  His  title  to  his  land  had 
been  made  absolute  by  an  act  of  Congress,  but  he 
retained  his  tribal  relations,  AND  REMAINED 
UPON  THE  RESERVATION.  The  Indian  was  too 
ignorant  to  write  his  own  name,  and  a  white  man, 
by  apparently  the  grossest  fraud,  had  taken  advan- 
tage of  his  ignorance  and  secured  a  conveyance  of 
the  land.  The  Government  undertook  to  commence 
a  suit  on  his  behalf  in  the  Federal  Court  to  set  aside 
the  fraudulent  conveyance. 

The  question  was  whether  by  reason  of  his  con- 
tinued residence  on  the  reservation  under  the  charge 
of  the  agent,  the  Government  could  maintain  a  suit, 
as  his  guardian,  to  protect  him  IN  THE  MATTER 
OF  THIS  ALLOTMENT,  the  legal  title  to  the  same 
having  been  released  to  him  by  the  Government. 
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The  Supreme  Court  held,  that  the  Government 
COULD  NOT  SUSTAIN  AN  ACTION  AS  GUARD- 
IAN IN  RELATION  TO  THIS  LAND,  ALTHOUGH 
IT  MIGHT  STILL  BE  HIS  GUARDIAN  FOR 
SOME  OTHER  PURPOSE,  saying: 

"The  tribal  Indians  are  wards  of  the  Govern- 
ment and  as  such  under  its  guardianship.  It  rests 
with  Congress  to  determine  the  time  and  extent 
of  emancipation,  conferring  citizenship,  is  not  in- 
consistent with  the  continuation  of  such  guardian- 
ship, for  it  has  been  held  that  even  after  the  In- 
dians have  been  made  citizens,  the  relation  of 
guardian  and  ward  for  some  purposes  may  con- 
tinue. 

"On  the  other  hand,  Congress  may  relieve 
the  Indians  from  such  guardianship  and  control 
in  whole  or  in  part,  and  may  if  it  sees  fit,  clothe 
them  with  full  rights  and  responsibilities  con- 
cerning their  property,  or  give  to  them  a  partial 
emancipation,  if  it  thinks  that  course  better  for 
theif  protection." 

And  again — 

"In  the  case  now  before  us,  in  whatever  other 
respect,  the  Government  of  the  United  States, 
may  continue  to  hold  these  Indians  as  wards, 
needing  and  receiving  protection  from  its  author- 
ity over  their  persons  and  property. — As  to  the 
lands  in  question,  the  United  States,  in  the  pass- 
age of  the  Clapp  amendment,  evidenced  its  pur- 
pose to  grant  full  power  and  control  to  the  class 
named.  As  to  them,  the  Government  has  no 
further  interest  in  or  control  over  the  lands." 


In  the  light  of  these  decisions  of  the  Supreme 
Court,  the  obvious  question  is,  as  to  HOW  FAR 
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CONGRESS  INTENDED  TO  EMANICPATE  IN- 
DIANS IN  CASES  OF  THIS  KIND.— viz:  Indians 
who  had  PERMANENTLY  SEPARATED  FROM 
THEIR  TRIBES  AND  ADOPTED  CIVILIZED 
LIFE;  when  it  provided  in  the  Act  of  1887  (reenact- 
ed  in  this  regard  in  1906,)  that: — 

"Every  Indian  born  within  the  Territorial 
limits  of  the  United  States,  who  has  voluntarily- 
taken  up  within  said  limits,  his  residence,  sepa- 
rate and  apart  from  any  tribe  of  Indians,  and  has 
adopted  the  habits  of  civilized  life,  is  hereby  de- 
clared to  be  a  citizen  of  the  United  States,  and  is 
entitled  to  all  the  rights  and  priveleges  and  im- 
munities of  such  citizens." 


Certainly  it  must  be  conceded,  that  this  law,  con- 
ferred SOME  DEGREE  OF  EMANCIPATION  UP- 
ON THE  INDIANS,  who  had  thus  accepted  civiliz- 
ation— made  some  change  in  his  dependent  status. 
Otherwise  this  solemn  and  impressive  annunciation 
of  Indian  rights  by  Congress,  were  but  idle  words. 


What  then  did  Congress  intend  in  this  instance 
by  conferring  upon  such  Indians  "ALL  OF  THE 
RIGHTS  AND  PRIVELEGES"  of  other  citizens. 


Unquestionably  it  seems  that  one  of  these  priv- 
eleges was  to  go  into  and  invoke  the  assistance  of 
the  State  Courts,  to  protect  their  rights  under  the 
State  Laws,  as  the  learned  attorneys  for  the  Plain- 
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tiff  admits  in  their  brief.  Sam  Williams  has  actually 
done  this  in  this  case.  That  this  right  to  invoke  the 
protection  of  the  State  Laws,  and  go  into  the  State 
Courts  in  his  own  behalf,  was  conferred  by  this  act 
of  Congress  will  hardly  be  denied. 


Assuming  then  that  such  right,  to  go  into  the 
Courts  on  his  own  behalf,  the  same  as  any  other  citi- 
zen, was  conferred,  is  it  credible  that  Congress  in- 
tended that  there  should  be  a  DOUBLE  ACTION, 
on  behalf  of  every  such  civilized  Indian.  That  he 
^ht  proceed  in  the  State  Courts  on  his  own  be- 
half, and  that  the  Government  might,  AT  THE 
SAME  TIME,  proceed  in  his  behalf  in  the  Federal 
Court,  to  enforce  the  self  same  right;  as  was  actu- 
ally attempted  in  this  case. 


The  conclusion  that  Congress  had  such    an  in- 
tent, is,  we  submit,  impossible  and  unreasonable. 


Much  is  made,  in  the  brief  of  the  Government, 
of  the  principle,  that  Congress  is  presumed  to  not 
have  intended  any  radical  departure  from  a  settled 
and  long  continued  policy. 


But  that  principal  of  construction  is  not  applic- 
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able  here,  for  here  these  WAS  NO  DEPARTURE 
FROM  SETTLED  POLICY.  On  the  contrary  it  has 
long  (perhaps  always)  been  the  policy  of  the  Gov- 
ernment to  encourage  the  Indians,  to  break  off  their 
tribal  relations,  and  adopt  the  habits  of  civilized 
life — to  make  separate  homes,  and  assume  the  du- 
ties and  responsibilities  of  ordinary  citizens. 

U.  S.  vs.  Celesture  215  U.  S.  278. 


It  is  urged  that  if  Congress  had  intended  to 
dissolve  the  relation  of  guardianship  it  would  have 
done  so  by  EXPRESS  words— "The  relation  of 
guardian  and  ward  is  hereby  abolished,  etc." 


But  in  view  of  the  history  of  legislation  upon 
this  subject,  this  is  hardly  a  reasonable  argument. 
The  relation  of  guardian  and  ward  was  not  even 
CREATED  OR  DECLARED  in  the  first  place  by 
express  words.  On  the  contrary  it  was  IMPLIED 
from  the  general  dealings  with  the  Indians  by  Con- 
gress. 


And,  so  it  is  thought,  there  has  never  been  a  case 
in  which  the  relation  of  guardian  and  ward  has  been 
dissolved  by  express  words,  directed  to  that  partic- 
ular relation.  And  yet  there  are  thousands  of  In- 
dians in  the  United  States,  who's  independent  citi- 
zenship would  not  be  doubted  for  a  moment. 
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There  were  no  such  "express  words"  in  the  case 
of  the  Indian  whose  lands  were  involved  in  the  U.  S. 
vs.  Waller,  already  cited,  and  yet  the  Supreme  Court 
held  that  the  relation,  was  dissolved. 


No  one  questions  and  it  is  conceded  in  all  the  de- 
cisions, that  the  relation  of  guardian  and  ward,  so 
far,  at  least,  as  the  alloted  land  is  concerned,  will  be 
dissolved,  WHEN  THE  FINAL  FEE  PATENT  IS 
ISSUED.  And  yet,  this  conclusion,  IS  ONLY 
REACHED  BY  IMPLICATION. 


When  Congress  provided  that  any  Indian  who 
had  "voluntarily  taken  up  his  residence,  separate 
and  apart  from  any  tribe  of  Indians"  and  "has  adopt- 
ed the  habits  of  civilized  life,"  is  "hereby  declared 
to  be  a  citizen  of  the  United  States,  and  is  entitled 
to  all  the  rights,  priveleges  and  immunities  of  such 
citizens,"  It  had  expressed  its  intention  with  more 
than  ordinary  clearness,  and  unless  there  is  some- 
thing in  the  context  or  in  concurrent  legislation  to 
limit  that  intention  as  in  the  matter  of  the  prelim- 
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inary  allotments  in  the  Nice  case — that  intention 
ought  to  prevail. 


As  to  this  part  of  the  section,  applying  to  In- 
dians who  have  VOLUNTARILY  BROKEN  OFF 
THEIR  TRIBAL  RELATION,  there  is  absolutely 
nothing,  either  in  the  act  itself,  or  in  other  concur- 
rent legislation,  which  could  modify  the  natural  im- 
plication in  a  case  like  this,  where  there  was  no  ques- 
tion of  selling  liquor  and  the  trust  lands  in  which 
the  government  had  an  interest,  was  in  no  way  in- 
volved. 


It  is  urged  that  the  modification  of  the  Act  of 
1887  by  the  Act  of  1906,  in  relation  to  trust  allot- 
ments, has  an  important  bearing. 

But  it  must  be  remembered,  that  the  Act  of  1906 
DID  NOT  MODIFY  OR  CHANGE  THAT  POR- 
TION OF  THE  LAW  APPLYING  TO  INDIANS 
WHO  HAD  VOLUNTARILY  SEVERED  THEIR 
TRIBAL  RELATIONS,  IN  THE  SLIGHTEST,  BUT 
ACTUALLY  REENACTED  THE  SAME  WORD 
FOR  WORD. 
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Another  significant  thing,  is  that  the  Act  of  1906 
seems  clearly  intended  to  give  the  separation  of  the 
Indian  from  the  tribe,  etc,  EXACTLY  THE  SAME 
EFFECT  AS  THE  FINAL  PATENT  IN  FEE. 

Every  Indian  *  *  *  to  whom  allotments 
shall  have  been  made,  and  WHO  HAS  RECEIVED 
A  PATENT  IN  FEE  SIMPLE  *  *  *  *  AND 
every  Indian  born,  etc.,  who  has  voluntarily  taken 
up  his  residence  separate  and  apart  from  every  tribe 
of  Indians  and  has  adopted  the  habits  of  civilized 
life,  is  hereby  declared  to  be  a  citizen,  etc. 


Is  it  not  plain  then  from  the  last  enactment  that 
Congress  intended  to  place  the  Indian,  who  had 
adopted  civilized  life,  in  the  same  catagory  with  the 
one  WHO  HAD  OBTAINED  HIS  FINAL  PATENT 
IN  FEE? 


WILLIAMS  SQUARELY  WITHIN  ACT 


According  to  the  allegations  of  the  complaint, 
Williams  comes  squarely  within  the  terms  of  the  Act. 
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He  has  permanently  left  the  reservation  and  has 
been  living  in  the  State  of  Oregon, — a  different  state 
from  the  one  in  which  the  tribal  reservation  is  situ- 
ated,— for  21  years,  "and  there  has  taken  up  his  resi- 
dence with  his  family  and  adopted  the  habits  of  civ- 
ilized life."    Complaint,  Paragraph  2. 


Not  only  this,  but  he  has  taken  up  a  white  man's 
homestead  in  the  State  of  Oregon  under  the  general 
laws  of  the  United  States. 


It  is  not  alleged,  or  as  we  understand  it,  even 
claimed  that  Williams  has  preserved  his  tribal  affili- 
ations (if  he  ever  had  any)  or  his  tribal  habits,  on 
the  contrary  it  is  directly  alleged  that  he  has  adopt- 
ed the  "HABITS  OF  CIVILIZED  LIFE,"  and  the 
habits  of  civilized  life  ARE  NOT  TRIBAL. 


It  is  claimed,  it  is  true,  that  his  allotment  made 
him  a  "Yakima  Indian",  but  that  is  a  mere  conclu- 
sion of  law,  and  even  if  he  were,  nominally,  such  an 
Indian  the  relation  of  guardian  and  ward  for  pur- 
poses like  this  would  not  follow  U.  S.  vs.  Waller, 
SUPRA. 
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Whether  Congress  still  has  retained  power  to 
regulate  the  education  of  the  children  of  indepen- 
dent Indians  like  Williams,  or  the  power  to  regulate 
the  sale  of  liquor  to  them,  etc.,  are  questions,  which 
do  not  seem  necessary  in  any  way  to  the  decision  in 
this  case. 


As  was  said  by  the  Supreme  Court  in  the  Nice 
case,  all  the  laws  of  Congress  must  be  read  together 
and  in  view  of  the  laws  against  selling  liquor  to  In- 
dians, it  may  well  be  that.  In  that  regard  the  Fed- 
eral laws  protect  even  a  civilized  and  independent 
Indian  like  Williams.  It  may  also  be  possible  that  it 
was  the  intention  of  Congress,  that  the  children  of 
such  a  civilized  Indian,  might  be  forced  away  from 
his  home,  against  his  will,  to  an  Indian  school  on  the 
reservation,  (though  this  we  doubt.) 


No  doubt  the  Government,  in  view  of  all  the  pro- 
visions, has  still  a  right  to  protect  the  40  acres  of 
trust  lands,  which  it  still  holds  for  Williams. 


But  this  case  belongs  to  none  of  these  doubtful 
classes. 

Here,  there  are  no  claims  under  AN  INDIAN 
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TREATY.    No  question  of  the  sale  of  liquor.— No 
peculiar  INDIAN  RIGHT  of  any  kind  involved. 


On  the  contrary,  the  action  is  brought  to  main- 
tain Williams'  rights  as  an  ordinary  citizen,  under 
the  laws  of  the  State  of  Oregon,  and  under  a  fishing 
license  issued  by  that  state. 


EXPENDITURE  OF  MONEY  RECEIVED  FROM 

ALLOTMENT  ON  FISH  WHEEL  IMMATERIAL 

AND  REMOTE 


The  claim  that  the  use,  by  Sam  Williams,  of 
some  portion  of  the  money  received  from  the  sale  of 
his  allotment,  in  the  building,  or  repair  of  his  fish 
wheel,  gave  the  Government  a  right  to  bring  an  ac- 
tion, for  consequental  damages  to  the  wheel,  and  for 
damages  for  the  loss  of  the  opportunity  to  fish  at  a 
certain  place  in  another  state  under  the  laws  of  that 
state;  is  too  fanciful  and  remote,  to  merit  serious 
consideration. 
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Whether  or  not  the  Government  had  a  right  to 
hold  this  money,  from  Williams,  after  the  allotment 
was  sold,  it  seems  apparent,  that  after  the  Govern- 
ment had  paid  it  over  to  him  and  permitted  him  to 
invest  it  in  an  independent  enterprise,  in  another 
state,  its  interest  and  control  over  the  same  and  over 
Williams  in  that  regard  must  cease. 

U.  S.  vs.  Waller  243  U.  S.  452. 


In  conclusion  upon  this  branch  of  the  case,  we 
cannot  epitomize  our  position  in  relation  to  the  sta- 
tus of  Sam  Williams  more  forcibly  than  in  the  lan- 
guage of  the  learned  Judge  who  wrote  the  opinion 
in  the  case  below: — 

"He  has  dissociated  himself  from  his  tribe; 
has  departed  from  the  reservation  of  his  adop- 
tion; has  lived  for  21  years  among  civilized  peo- 
ple and  off  his  reservation ;  has  taken  up  civilized 
life  and  has  entered  a  homestead  as  all  citizens 
are  entitled  to  do  under  the  Act,  and  as  said  in 
the  Williams  case  (233  Fed.  579),  it  is  hardly 
possible  to  conceive  a  condition  that  would  more 
completely  impose  upon  him  the  status  of  a  citi- 
zen and  evidence  a  mere  perfect  waiver,  of  all 
dependance  for  affording  him  redress  upon  the 
Government,  in  the  capacity  of  a  guardian,  of  one 
acting  under  any  legal  disability." 
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WILLIAMS  NEVER  A  YAKIMA  INDIAN 


So  far  the  discussion  of  the  case  on  the  part 
of  Defendant  in  Error  has  been  based  upon  the 
theory  that  if  Williams  ever  had  been  a  Yakima  In- 
dian, he  was  no  longer  a  ward  of  the  Government  for 
the  purposes  of  an  action  like  this,  by  reason  of  his 
separation  from  his  tribe  and  the  adoption  of  civiliz- 
ed life  and  the  declaration  of  Congress  in  such  cases. 


The  Court  below  based  its  decision  upon  this 
ground  and  did  not  decide  the  question,  as  to  wheth- 
he  was  a  Yakima,  (233  Fed.  587). 


The  question,  is  not,  perhaps,  now,  necessary  to 
a  decision  of  this  case.  But  we  submit  to  the  Court 
that  Sam  Williams  never  has  been,  really  a  Yakima 
Indian,  in  fact. 


It  will  be  noticed  that  the  complaint  does  not 
allege  directly  that  he  ever  was  a  member  of  that 
tribe.  On  the  contrary  the  plaintiff  in  its  complaint 
rests  entirely  upon  the  fact  that  he  had  an  allotment 
on  that  reservation. 
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Notwithstanding  this  allotment,  we  contend 
that  the  facts  alleged  in  the  complaint,  show  that 
he  never  belonged  properly  to  that  tribe. 


The  allegation  is  that  he 

"was  born  off  the  present  Territorial  limits  of  the 
Yakima  Indian  reservation,  but  within  the  bound- 
aries of  the  present  State  of  Washin^on..  His 
mother  was  a  member  of  the  Cowlitz  tribe  of  In- 
dians, and  his  father  a  member  of  the  Yakima 
tribe.  He  has  lived  for  21  years  last  past  off  the 
reservation  and  upon  the  south  bank  of  the  Co- 
lumbia River  in  the  State  of  Oregon." 


It  will  be  noticed  that  there  is  no  allegation  that 
he  ever  lived  or  afRiated  with  the  Yakima  tribe. 

On  the  contrary  the  allegation  is  that  for  21 
years  at  least,  he  has  had  his  residence  in  another 
state  from  that  tribe. 


As  a  matter  of  fact ;  as  was  developed  in  the  first 
case,  decided  in  the  233  Fed.  579,  and  as  we  think  will 
be  conceded  here — his  father  was  drowned  on  the 
lower  Columbia  (Cowlitz  Country)  when  he  was  an 
infant,  and  he  remained  with  his  mother  in  that  tribe 
until  he  was  old  enough  to  do  for  himself,  when  he 
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commenced  fishing  on  the  Columbia  River,  and  work- 
ed, along  up  until  finally  he  reached  The  Dalles 
where  he  permanently  remained. 


It  is  a  historical  fact,  which  has  been  frequently 
recognized  by  the  Courts,  that  in  Indian  life  and  ac- 
cording to  Indian  customs,  an  Indian  child  living 
with  the  mother  AND  REARED  IN  HER  TRIBE, 
belongs  to  her  tribe,  even  although  its  father  was 
of  another  tribe  or  even  a  white  man. 

U.  S.  vs.  Hadley,  99  Fed.  438. 

Higgins  vs.  U.  S.,  103  Fed.  352. 


Indeed  this  naturally,  if  not  necessarily,  follows 
among  a  people  of  nomadic  habits,  where  the  mari- 
tal relations  were  so  indefinite,  and  oftentimes,  tem- 
porary. 


With  such  restless  habits,  it  was  impossible,  in 
case  of  separation,  for  the  father  to  care  for  an  in- 
fant child,  and  naturally,  such  a  child  remained  with 
the  mother,  and  was  raised  by  her  amongst  her  own 
people. 


Here,  then,  was  a  case,  where  the  child  was  born 
in  another  tribe  than  the  Yakimas — raised  in  that 
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other  tribe,  and  affiliated  with  them  as  long  as  he 
affiliated  with  any  tribe,  at  all.  Until  he  went  out 
for  himself  and  made  an  independent  home  among 
white  men. 


He  was  not  born  a  Yakima.  He  was  not  raised 
a  Yakima.  He  never  lived  with  the  Yakima  tribe, 
or  adopted  its  customs  or  affiliated  with  its  people. 

Surely  then  he  never  became  and  never  was  a 
Yakima  Indian  IN  FACT  at  all. 


MERE  ALLOTMENT  DID  NOT  MAKE 
WILLIAMS  A  YAKIMA. 

But  it  is  contended  that  the  action  of  the  Indian 
department  in  making  Williams  an  allottee  on  the 
reservation  is  CONCLUSIVE,  upon  the  Courts,  even 
in  a  matter  like  this,  where  the  allotment  is  in  no 
way  involved.  There  was  a  time,  when  the  acts  of 
the  department,  were  final  as  to  the  MERE  RIGHT 
OF  THE  INDIAN  TO  AN  ALLOTMENT.  And  this 
is  the  full  extent  and  holding  of  the  authorities  cited 
by  Plaintiff  in  Error. 


There  NEVER  WAS  A  TIME,  we  submit,  when 
the  action  of  the  department  was  controlling  IN  A 
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COLLATERAL  MATTER,  between  different  par- 
ties. 


Any  doctrine  that  the  action  of  the  department, 
in  an  allotment  matter,  between  the  Indian  and  the 
Government  alone,  in  relation  to  the  right  to  the  land 
alone,  could  fix  the  status  of  the  Indian  as  to  other 
collateral  matters,  and  his  rights  between  him  and 
other  parties,  who  never  had  a  chance  to  be  heard 
in  the  allotment,  at  all,  and  who  were  not  parties  to 
that  matter  in  any  way ;  would  be  contrary  to  the  el- 
ementary principle  that  "every  man  must  have  his 
day  in  Court."  and  would  be  monstrous  in  its  effect. 

U.  S.  vs.  Hadley,  99  Fed.  437. 

Dickson  vs.  Luck  Land  Co.  132  Minn.  396. 

.      Dickson  vs.  Luck  Land  Co.  242  U.  S.  371. 


In  the  Hadley  case  cited  above,  the  defendant 
was  indicted  in  the  Federal  Court  as  AN  INDIAN, 
for  larceny  on  an  Indian  reservation. 

The  evidence  developed  that  although  he  was 
AN  ALLOTEE,  LIVING  UPON  THE  RESERVA- 
TION, yet,  he  was  half  white  and  had  been  BORN 
AND  RAISED  OFF  THE  RESERVATION  and 
among  white  men.  It  was  claimed,  as  in  this  case, 
that  the  action  of  the  department,  in  treating  him  as 
an  Indian,  and  alloting  him  land  was  decisive,  as  to 
his  status. 

The  Court  held  that  the  status  of  a  half  breed, 
depended  upon  WHERE  HE  WAS  BORN  AND 
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RAISED,  and  that  as  this  particular  half  breed,  was 
born  and  raised  OFF  THE  RESERVATION,  he 
must  be  held,  as  a  matter  of  fact,  to  be  a  white  man, 
and  not  property  belonging  to  the  Indian  tribe;  al- 
though the  defendant  had  accepted  the  allotment, 
and  was  at  the  time  ACTUALLY  LIVING  ON  THE 
RESERVATION. 

Judge  Hanford,  who  delivered  the  opinion,  say- 
ing: 

"Whether  the  allotment  was  lawful  or  otherwise, 
is  a  question  which  cannot  be  determined  in  this 
proceeding,  and  I  consider  that  it  is  immaterial 
because  the  action  of  the  officers  of  the  Indian  de- 
partment in  making  the  allotment  to  him,  could 
not  deprive  him  of  his  birth  right  as  the  son  of  a 
white  man." 


In  the  case  of  Dickson  vs.  Luck  Land  Co.  132 
Minn.  396,  the  parties  to  the  action  were  claiming 
the  land  under  separate  and  adverse  deeds  from  the 
Indian  in  question,  and  it  was  claimed  that  the  first 
of  these  deeds  was  made  while  the  Indian  was  a 
minor,  and  was  therefore  void 


The  land  in  question  HAD  BEEN  ALLOTTED 
AND  PATENTED  TO  THE  INDIAN  BEFORE 
THE  EXECUTION  OF  EITHER  DEED. 

Before  the  land  could  be  alloted  and  patented  to 
an  Indian,  THE  DEPARTMENT  HAD  TO  FIND, 
AS  A  MATTER  OF  FACT  THAT  THE  INDIAN 
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WAS  THEN  OVER  AGE.  It  was  contended  there, 
as  here  that  the  finding  of  the  department  was  bind- 
ing and  conclusive,  not  only  as  to  the  direct  matter 
of  the  Indians  right  to  the  allotment,  but  ALSO  AS 
TO  THE  MATTER  OF  HIS  AGE  at  the  time  of  the 
allotment  in  the  collateral  trial,  between  the  two 
claimants,  under  the  Indians  deeds. 


It  was  held,  that  the  finding  of  the  department 
was  in  no  way  controlling  in  the  collateral  proceed- 
ing; the  Court  saying: 

"But  there  is  no  case  holding  that  the  finding 
of  the  Secretary  of  the  Interior  or  the  Land  De- 
partment, that  the  Indian  is  an  adult,  settles  this 
question,  for  all  purposes  and  for  all  times.  It 
settles  is  conclusively  insofar  as  the  right  of  the 
Indian  to  take  and  hold  title  is  concerned,  but  the 
department  has  not  attempted  to  adjudicate  the 
capacity  of  the  Indian  to  transfer  his  title." 


This  case  was  affirmed  by  the  Supreme  Court  of 
the  United  States  in  the  very  recent  case  of  Dickson 
Luck  Land  Co.  242  U.  S.  371—61  T.  Ed.  371.  In  which 
it  is  said: 

"Thus  the  question  for  decision,  is  whether 
the  patent  was  to  be  taken  as  determining  the  al- 
lottee's age,  for  any  purpose  other  than  that  of 
fixing  his  right  to  receive  the  full  title  free  from 
any  restrictions  imposed  by  Congress.  There  is 
no  mention  of  his  age  in  the  patent,  and  yet  it 
must  be  taken  as  a  finding  that  he  was  then  an 
adult. 

"This  is  because  every  patent  for  Public  or 
Indian  lands,  carries  with  it  an  implied  affirma- 
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tion,  or  finding  of  every  fact  made  a  prerequisite 
of  its  issue,  and  because  the  provision  in  the  Act 
of  1907,  made  the  majority  of  the  allottee  a  pre- 
requisite to  the  issue  of  this  patent.  But  such  im- 
plications, although  appropriately  and  generally 
indulged  in,  in  support  of  titles  held  under  the 
Government  patents  are  not  regarded  as  other- 
wise having  any  conclusive  or  controlling  force." . 


And  again 


"Although  saying  nothing  on  this  point,  it 
(the  Act)  evidently  intends  that  the  administra- 
tive officers,  shall  be  satisfied  in  each  instance  be- 
fore issuing  the  patent,  that  the  allottee  belongs 
to  the  particular  class;  and  so  the  patent  when 
issued,  carries  with  it  the  implication  that  those 
officers  found  the  allotment  to  be  of  that  class. 
But  the  provision  gives  no  warrant  for  thinking 
that  this  finding  should  have  any  greater  effect 
or  wider  application,  than  is  accorded  to  the  find- 
ings implied  from  the  issue  of  other  patents." 


In  passing  upon  homestead  applications,  etc.,  it 
is  always  necessary  that,  the  land  department  shall 
pass  upon  the  citizenship  of  the  applicant  and  find 
that  he  is  a  citizen  of  the  United  States.  Would  it 
not  be  foolish  to  suggest  that,  such  finding  would 
have  any  effect,  in  litigation  between  such  claimant 
and  other  parties,  where  his  citizenship  became  an 
issue. 
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We  submit  therefore  to  the  Court  that,  the  find- 
ing of  the  Indian  department,  while  once  conclusive, 
WHERE  THE  QUESTION  WAS  AS  TO  THE  AL- 
LOTMENT ITSELF,  and  the  right  thereto,  never 
was  controlling,  in  a  collateral  proceeding,  between 
other  parties  and  where  the  right  to  the  allotment 
was  not  being  litigated. 


It  is  not  very  important  here,  since,  as  we  have 
already  seen,  such  findings  of  the  Indian  Department 
never  were  controlling  in  a  collateral  matter  like 
this,  but  it  is  an  interesting  fact,  in  this  connection, 
that  such  findings  are  NO  LONGER  CONTROLL- 
ING UPON  THE  COURTS,  EVEN  AS  TO  THE 
DIRECT  MATTER  OF  THE  INDIAN  RIGHT  TO 
AN  ALLOTMENT. 


The  act  of  Congress  approved  December  21, 
1911, — 37  Statutes  at  Large  P.  46 — carried  into  the 
New  Judicial  Code  of  1913,  Section  24,  Subdivision 
24. — Gives  the  Courts  jurisdiction — 

"of  all  actions,  suits  or  proceedings  involving  the 
right  of  any  person  in  whole  on  in  part  of  Indian 
blood,  to  any  allotment  of  land,  etc." 

and  provides  further  that — 

"the  judgment  or  decree  of  any  such  Court  in 
favor  of  any  claimant  to  an  allotment  of  land, 
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shall  have  the  same  effect  when  properly  certified 
to  the  Secretary  of  the  Interior,  as  if  such  allot- 
ment had  been  allowed  and  approved  by  him." 

Also  see  Hi-Yu  vs.  Smith  194  U.  S.  401-48— Law 
Ed.  1041. 


PROVISION  IN  APPROPRIATION  ACT  OF  1895, 

FOR  THE  APPEARANCE  OF  UNITED  STATES 

DISTRICT  ATTORNEY  IN  INDIAN  CASES,  NOT 

PERTINENT  HERE. 

The  provision  in  this  appropriation  act,  cited  by 
Plaintiff  in  Error,  obviously  has  no  relevancy  to  this 
case. 


In  the  first  place,  it  has  no  reference  to  the 
bringing  of  an  action  AS  GUARDIAN.  It  simply 
authorized  the  District  Attorney  to  appear  for  an 
Indian  in  a  suit  pending,  and  applied  as  much,  where 
the  Indian  was  Defendant,  as  where  he  was  Plaintiff, 
and  probably  as  much  in  the  State  as  in  the  Federal 
Courts.  In  many  states,  an  attorney  for  the  poor, 
is  provided  in  much  the  same  way. 
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This  is  clear  from  the  context,  which  shows  that 
it  was  a  part  of  a  provision  CHEAPENING  LITI- 
GATION TO  THE  INDIANS.  And  it  was  clearly 
intended  to  have  reference  particularly  to  litigation 
in  relation  to  land  titles. 

The  whole  subdivision  is  as  follows: 

"To  enable  the  Secretary  of  the  Interior,  in 
his  discretion,  to  pay  the  legal  costs,  incurred  by 
Indians  in  contests  instituted  BY  OR  AGAINST 
THEM,  to  any  entry,  filing  or  other  claims,  under 
the  laws  of  Congress,  relating  to  public  lands,  for 
any  sufficient  cause,  affecting  the  legality  or  val- 
idity of  the  entry,  filing  or  claim.  Five  Thousand 
Dollars;  Provided,  That  the  fees  to  be  paid  by 
and  on  behalf  of  the  Indian  party  in  any  case, 
shall  be  one  half  of  the  fees  provided  by  law  in 
such  cases,  and  said  fees  shall  be  paid  by  the 
Commissioner  of  Indian  Affairs  with  the  approv- 
al of  the  Secretary  of  the  Interior,  on  an  account 
stated  by  the  proper  land  officers,  through  the 
commissioner  of  the  general  land  office.  In  all 
States  and  Territories  where  there  are  reserva- 
tions or  allotted  Indians,  the  United  States  Dis- 
trict Attorney  shall  represent  them  in  ALL  suits 
at  law  and  in  equity." 


It  would  indeed,  be  a  strained  construction  of 
this  act,  to  make  it  enlarge  or  affect  in  any  way  the 
relation  of  guardian  and  ward,  between  the  Govern- 
ment and  civilized  Indians,  or  authorize  the  Govern- 
ment to  bring  an  action  in  their  behalf,  simply  be- 
cause they  lived  upon  a  reservation,  or  had  an  allot- 
ment. 


Indeed  such  a  construction  would  be  directly 
contrary  to  U.  S.  vs.  Waller,  Supra,  because  in  that 
case  the  supposed  ward  was  a  RESERVATION  IN- 
DIAN. But  the  Court  held,  that  while  he  might  still 
be  a  ward,  for  some  purposes,  it  would  not  authorize 
the  Government  to  bring  a  suit,  in  relation  to  pro- 
perty WHICH  HAD  PASSED  INTO  HIS  INDE- 
PENDENT OWNERSHIP. 


ATTEMPT  OF  PLAINTIFF  IN  ERROR  TO  AP- 
PEAL TO  SYMPATHY  AND  PREJUDICE. 

The  learned  counsel  for  the  Plaintiff  in  Error, 
have  gone  far  outside  of  the  record,  to  discuss  the 
alleged  apathy  of  the  State  authorities, — the  alleged 
difficulty  of  an  Indian  securing  justice  in  the  State 
Courts, — the  alleged  prejudice  against  Indians  and 
the  alleged  "rapacity"  of  white  men  in  general  and 
of  Seufert  Brothers  Company  in  particular. 

It  is  said  that  the  State  Fish  Commission  of 
Oregon,  refused  to  interfere  in  Williams  behalf, — 
That  the  Circuit  Court  for  Multnomah  County  has 
found  in  his  favor. — That  th,e  State  authorities,  be- 
cause they  have  no  power  to  -ae^Tiave  no  interest  in 
Indian  welfare  and  it  is  quoted  at  length  what  some 
Indian  superintendent  has  SAID,  that  some  prose- 
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cuting  attorney  IN  THE  STATE  OF  WASHING- 
TON, has  TOLD  HIM,  to  the  effect,  that  "as  the  In- 
dians do  not  pay  taxes,  he  does  not  propose  to  put 
the  County  to  any  expense  in  prosecuting  them,  etc. 


None  of  these  things  appear  in  the  record,  and 
if  they  did,  they  would  be  hardly  pertinent,  to  the 
cold  question  of  law,  which  is  alone  involved  in  this 
case. 


What  right  has  the  attorney  for  the  Govern- 
ment, to  assume  that  the  Oregon  Board  of  Fish  Com- 
missioners, should  have  taken  sides,  and  made  them- 
selves partisans,  in  a  controversy  between  Sam  Will- 
liams  and  Seufert  Brothers  Company  as  to  the  prior 
right  to  fasten  his  ropes  upon  the  high  bank  in  front 
of  the  company's  land,  or  to  assume  that  they  should 
have  decided  in  Williams  favor,  if  they  decided  it  at 
all. 


It  is  not  in  the  record,  but,  as  a  matter  of  fact, 
it  will  not  be  denied,  that  they  issued  licenses,  cover- 
ing the  point,  to  BOTH  the  contending  parties  and 
left  them  to  fight  it  out  in  the  Courts  on  equal 
terms. 

As  to  the  alleged  declaration  of  the  District  At- 
torney for   YAKIMA   COUNTY,  WASHINGTON, 
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(assuming  that  it  was  made)  what  has  that  to  do 
with  this  controversy  between  Sam  Williams,  an  In- 
dian CITIZEN  OF  OREGON,  and  a  white  man,  also 
A  CITIZEN  OF  OREGON,  over  property,  situated 
in  Oregon. 


It  may  be  that  in  Yakima  County  where  there 
are  large  numbers  of  Indians  who  live  on  the  reser- 
vation and  pay  no  taxes,  the  authorities  may  feel  it 
a  burden,  to  protect  them  among  themselves,  on  the 
reservation,  at  the  expense  of  their  white  neighbors, 
in  other  parts  of  the  county,  who  do  pay  the  taxes. 


Whether  that  is  true  or  not,  what  has  it  to  do 
with  this  controversy  in  Wasco  County,  Oregon,  be- 
tween an  INDEPENDENT  CIVILIZED  CITIZEN, 
who  has  lived  there  for  21  years,  and  another 
citizen. 


We  do  not  suppose  that  any  one  will  contend 
that  Williams  can  go  into  business  for  himself  and 
acquire  personal  property  in  his  own  right  in  Ore- 
gon, (even  if  some  of  the  money  received  from  his 
allotment  is  mixed  in  the  investment)  without  pay- 
ing taxes  thereon. 


It  is  argued,  that  Williams  could  not  get  Justice 
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in  the  State  Courts;  and  yet  the  learned  counsel 
goes  outside  of  the  record,  to  bring  in  the  fact  THAT 
WILLIAMS  DID  GO  INTO  THE  STATE  COURT 
IN  THIS  VERY  MATTER  and  "PREVAILED  ON 
ALL  POINTS." 

Brief  of  Plaintiff  in  Error,  P.  33. 


It  is  not  stated  in  Plaintiff's  brief,  that  that  case 
is  now  on  appeal,  but  if  it  were,  it  must  be  assumed 
that,  if  Williams  is  in  the  right,  that  high  and  un- 
prejudiced tribunal,  the  Supreme  Court  of  Oregon — 
will  give  him  everything  to  which  he  is  entitled. 


As  to  the  supposed  general  prejudice  against 
an  Indian;  we  submit  there  is,  no  longer,  any  such 
prejudice.  No  doubt,  there  was  a  time,  in  the  early 
days,  when  there  were  constant  conflicts  between 
the  Indians  and  the  settlers,  and  when  Indian  cruelty 
in  time  of  war — the  cruelty  of  the  tomahawk  and 
the  scalping  knife — was  fresh  in  the  minds  of  the 
white  race — when  there  was  such  a  prejudice. 


But  that  prejudice  has  long  since  passed  and 
disappeared. 

Every  member  of  this  honorable  Court  we  be- 
lieve, has  lived — as  the  writer  of  this  brief  has — 
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among  our  western  people,  for  years;  and  we  submit, 
that  nine-tenths  of  our  white  population,  have  now, 
no*^feeling  towards  the  Indians,  except  that  of  sym- 
pathy and  kindness,  and  a  desire  to  see  them  prosper 
and  advance. 


The  strongest  evidence  of  this,  indeed,  is  the 
liberality  and  generosity  with  which  the  Govern- 
ment (the  people)  has  treated  the  Indian  tribes. 


Take  this  Yakima  Indian  reservation  for  in- 
stance. Everyone  knows  that  it  is  the  very  best  land 
in  Eastern  Washington  or  Oregon.  An  allotment 
upon  it  makes  the  allottee  rich.  HE  IS  FAR  BET- 
TER OFF  THAN  THE  AVERAGE  WHITE  SET- 
TLER. 


And  in  addition  to  the  land  the  white  people 
provide  him  with  horses  and  cattle  and  sheep — with 
plows  and  harrows  and  implements  generally,  and 
provide  schools  for  his  children,  and  all  free  from 
the  taxes  and  burdens,  which  the  white  settler  must 
bear.  We  submit,  that  in  view  of  all  these  generous 
facts,  the  man  who  can,  at  this  late  day,  talk  about 
the  present  "rapacity"  of  the  white  man  towards  the 
Indians  must  be,  indeed,  either  ignorant  or  thought- 
less, of  the  real  facts. 
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The  brief  of  the  Plaintiff  in  Error  also  charges, 
the  Defendant,  personally,  with  "rapacity."  Saying 
on  P.  37,  that  the  statement  in  an  opinion  cited  "is 
particularly  applicable  to  the  case  at  bar,  even  to  the 
protection  required  from  the  'rapacity  and  faithless- 
ness' of  the  Defendant." 


What  is  there  in  the  record  to  show,  that  Mr. 
Seufert,  (who  is  the  manager  and  chief  owner  of  the 
Defendant  company)  is  either  "rapacious"  or  "faith- 
less". 


There  is  an  apparent  controversy  between  Will- 
iams and  Defendants,  as  to  the  prior  and  better  right 
to  this  fishing  place,  and  to  the  high  ground  behind 
it.  As  to  this  the  Defendant  is  standing  upon  what 
it  believes  to  be  it  rights. 

We  might  go  out  of  the  record,  as  has  been  done 
by  Plaintiff  in  Error,  to  testify  that  Mr.  Seufert,  is 
as  fair  and  just  a  business  man  as  there  is  in  Wasco 
County,  or  in  the  State  of  Oregon.  That  he  has 
never  up  to  this  time,  been  charged  with  unfairness 
or  dishonesty.  But  it  is  enough  to  say,  that  these 
considerations  one  way  or  the  other,  are  in  no  way 
involved  in  this  case. 


The  question  here  is  but  a  naked  question  of 
law. — 

"IS  THE  GOVERNMENT  THE  GUARDIAN 
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OF  A  CIVILIZED  INDIAN,  WHO  HAS  SEPARAT- 
ED FROM  HIS  TRIBE,  RENOUNCED  THE  LIFE 
AND  HABITS  OF  HIS  PEOPLE,  AND  ADOPTED 
THOSE  OF  CIVILIZED  LIFE;  so  as  to  justify  the 
bringing  of  this  suit?" 

Respectfully  submitted, 

A.  S.  BENNETT, 
Attorney  for 
Defendant  in  Error 
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2  United  States  of  America  vs. 

In  the  District  Court  of  the  United  States  of  America, 

Southern  District  of  California,  Southern  Division. 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs, 
THE    ATCHISON,    TOPEKA    AND    SANTA   FE 
RAILWAY  COMPANY, 

Defendant. 
No.  376 — Civil. 

Citation. 

United   States   of   America,   to   the  United   States   of 
America:.  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  at  the  city  of  San  Francisco, 
state  of  California,  thirty  days  from  and  after  the  day 
this  citation  bears  date,  pursuant  to  writ  of  error  filed 
in  the  clerk's  office  of  the  United  States  District  Court 
for  the  Southern  District  of  California,  Southern  Di- 
vision, sitting  at  Los  Angeles,  wherein  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company  is  plaintiff  in 
error,  and  you  are  defendant  in  error,  to  show  cause, 
if  any  there  be,  why  the  judgment  rendered  against 
the  said  plaintiff  in  error  as  in  said  writ  of  error  men- 
tioned should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  the  parties  in  that  behalf. 

Witness  the  Honorable  Benjamin  F.  Bledsoe,  judge 
of  the  United  States  District  Court,  this  24  day  of 
May,  A.  D.  1916. 

BENJAMIN  F.  BLEDSOE, 
United  States  District  Judge. 
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Service  of  above  citation  on  plaintiff  above  named  by 
copy  this  24th  day  of  May,  19 16,  acknowledged. 

M.  G.  GALLAHER, 

Asst.  U.  S.  Atty. 

[Endorsed] :     No.  376  Civil.     Dept In  the 

U.  S.  District  Court,  Sou.  Dist.  of  Calif.,  Sou.  Divis. 
United  States  of  America,  plaintiff,  v.  The  A.  T.  & 
S.  F.  Ry.  Co.,  a  corp.,  defendant.  Citation.  Filed 
May  24,  1916.  Wm.  M.  Van  Dyke,  clerk;  by  R.  S. 
Zimmerman,  deputy  clerk.  E.  W.  Camp,  Paul  Burks, 
Robt.  Brennan,  M.  W.  Reed,  U.  T.  Clotfelter,  409 
Kerckhoff  Building,  Los  Angeles,  Cal.,  telephone  Main 
2980,  attorneys  for  deft. 


Writ  of  Error. 

The  President  of  the  United  States  of  America,  to  the 
Honorable  Robert  S.  Dean,  Judge  of  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Southern  Division,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in  the 
said  District  Court  before  you,  between  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company,  plaintiff  in 
error,  and  The  United  States  of  America,  defendant 
in  error,  a  manifest  error  hath  happened,  to  the  dam- 
age of  The  Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  plaintiff  in  error,  as  by  said  complaint  ap- 
pears, and  we  being  willing  that  error,   if  any  hath 
been,  should  be  corrected,  and  full  and  speedy  justice 
be  done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you  if  judgrment  be  therein  given,  that  under 
your  seal  you  send  the  record  and  proceedings  afore- 
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said,  with  all  things  concerning,-  the  same,  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
tog'ether  with  this  writ,  so  that  you  have  the  same  at 
San  Francisco,  in  the  state  of  California,  where  said 
court  is  sitting^,  within  thirty  days  from  the  date  hereof, 
in  the  said  Circuit  Court  of  Appeals,  to  be  then  and 
there  held,  and  the  record  and  proceedings  aforesaid 
being  inspected,  the  said  United  States  Circuit  Court 
of  Appeals  may  cause  further  to  be  done  therein  to 
correct  the  error  what  of  right  and  according  to  the 
laws  and  customs  of  the  United  States  should  be  done. 
Witness  the  Honorable  Edward  D.  White,  chief 
justice  of  the  United  States,  this  24th  day  of  May, 
A.  D.  19 1 6,  and  of  our  Independence  the  one  hundred 

fortieth. 

WM.  M.  VAN  DYKE, 
Clerk   of   the    United    States    District    Court    for    the 
Southern    District    oi    California,    Southern    Di- 
vision. 

By  R.  S.  Zimmerman, 

Deputy  Clerk. 
The  foregoing  writ  of  error  is  hereby  allowed  this 

24th  dav  of  May,  191 6. 

BLEDSOE, 

United  States  District  Judge. 
I  hereby  certifv  that  a  copy  of  the  within  writ  was 
on  the  24th  day  of  May,  1916,  lodged  in  the  clerk's 
office  of  the  said  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division,  for 
the  said  defendant  in  error. 

(Seal)  WM.   M.   VAN   DYKE, 

Clerk  United  States  District  Court,  Southern  District 
of  California,  Southern  Division. 

By  R.  S.  Zimmerman, 

Deputy  Clerk. 
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[Endorsed] :     No.   376  Civil.     Dept In  the 

U.  S.  Dist.  Court,  Sou.  Dist.  of  Calif.,  Southern  Divis. 
United  States  of  America,  plaintiff,  v.  The  A.  T.  & 
S.  F.  Ry.  Co.,  a  corp.,  defendant.  Writ  of  error. 
Ori.^inal.  Filed  May  24,  1916.  Wm.  M.  Van  Dyke, 
clerk;  by  R.  S.  Zimmerman,  deputy  clerk.  E.  W. 
Camp,  Paul  Burks,  Robt.  Brennan,  M.  W.  Reed,  U.  T. 
Clotfelter,  409  KerckhoflF  Building,  Los  Angeles,  Cal., 
telephone  Main  2980,  attorneys  for  deft. 


hi  the  District   Court   of  the   United  States  for  the 

Southern  District  of  California, 

Division.     2678. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY, 

Defendant. 
No.  376  Civ. 

Complaint. 

Now  comes  the  United  States  of  America,  by  Albert 
Schoonover,  United  States  attorney  for  the  Southern 
District  of  California,  and  brings  this  action  on  behalf 
of  the  United  States  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company,  a  corporation,  organized 
and  doing  business  under  the  laws  of  the  state  of 
Kansas,  and  having  an  office  and  place  of  business  at 
Needles,  in  the  state  of  California;  this  action  being 
brought  upon  suggestion  of  the  attorney  general  of 
the  United  States  at  the  request  of  the  Interstate  Com- 
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merce  Commission,  and  upon  information  furnished  by 
said  commission. 

For  a  First  Cause;  of  Action 
plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
gas^ed  in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  *'An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
4:50  o'clock  p,  m.  on  October  4,  1914,  upon  its  line  of 
railroad  at  and  betw^een  the  stations  of  Bakersfield,  in 
the  state  of  California,  and  Barstow,  in  said  state, 
within  the  jurisdiction  of  this  court,  required  and  per- 
mitted its  certain  engineer  and  employee,  to-wit:  J.  P. 
Shomate,  to  be  and  remain  on  duty  as  such  for  a 
longer  period  than  sixteen  consecutive  hours,  to-wit: 
from  said  hour  of  4:50  o'clock  p.  m.  on  said  date,  to 
the  hour  of  11:05  o'clock  a.  m.  on  October  5,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  1/342  &  extra, 
drawn  by  its  own  locomotive  engine  No.  3203,  said 
train  being  then  and  there  engaged  in  the  movement 
of  interstate  traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  Second  Cause;  of  Action 

plaintiff  alleg^es  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
g"ag"ed  in  interstate  commerce  by  railroad  in  the  state 
of  Cahfornia. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
4:50  o'clock  p.  m.  on  October  4,  1914,  upon  its  line  of 
railroad  at  and  between  the  stations  of  Bakersfield,  in 
the  state  of  California,  and  Barstow,  in  said  state, 
within  the  jurisdiction  of  this  court,  required  and  per- 
mitted its  certain  fireman  and  employee,  to-wit:  R.  V. 
McLean,  to  be  and  remain  on  duty  as  such  for  a  longer 
period  than  sixteen  consecutive  hours,  to-wit:  from 
said  hour  of  4:50  o'clock  p.  m,  on  said  date,  to  the  hour 
of  11:05  o'clock  a.  m.  on  October  5,  1914. 

Plaintiff  further  alleges  that  said  employee,  while  re- 
quired and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  1/342  &  extra, 
drawn  by  its  own  locomotive  engine  No.  3203,  said 
train  being  then  and  there  engaged  in  the  movement 
of  interstate  traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  Third  Cause  of  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
.e^ag^ed  in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
4:50  o'clock  p  m.  on  October  4,  1914,  upon  its  line  of 
railroad  at  and  between  the  stations  of  Bakersfield,  in 
the  state  of  California,  and  Barstow,  in  said  state, 
within  the  jurisdiction  of  this  court,  required  and  per- 
mitted its  certain  conductor  and  employee,  to-wit :  J.  A. 
Evans,  to  be  and  remain  on  duty  as  such  for  a  longer 
period  than  sixteen  consecutive  hours,  to-wit:  from 
said  hour  of  4:50  o'clock  p.  m.  on  said  date,  to  the 
hour  of  11:05  o'clock  a.  m.  on  October  5,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  1/342  &  extra, 
drawn  by  its  own  locomotive  engine  No.  3203,  said 
train  being  then  and  there  engaged  in  the  movement 
of  interstate  traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  Fourth  Cause:  of  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad  in  the  state 
of  California.  . 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
4:50  o'clock  p.  m.  on  October  4,  1914,  upon  its  line  of 
railroad  at  and  between  the  stations  of  Bakersfield,  in 
the  state  of  California,  and  Barstow,  in  said  state, 
within  the  jurisdiction  of  this  court,  required  and  per- 
mitted its  certain  trainman  and  employee,  to-wit:  P. 
Walsh,  to  be  and  remain  on  duty  as  such  for  a  longer 
period  than  sixteen  consecutive  hours,  to-wit:  from 
said  hour  of  4:50  o'clock  p.  m.  on  said  date,  to  the 
hour  of  II  :o.S  o'clock  a.  m.  on  October  5,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  1/342  &  extra, 
drawn  by  its  own  locomotive  engine  No.  3203,  said 
train  being  then  and  there  engaged  in  the  movement 
of  interstate  traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  Fifth  Cause  of  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
.s^aged  in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  141 5),  said  defendant,  beginning  at  the  hour  of 
4:50  o'clock  p.  m.  on  October  4,  1914,  upon  its  line  of 
railroad  at  and  between  the  stations  of  Bakersfield,  in 
the  state  of  California,  and  Barstow,  in  said  state, 
within  the  jurisdiction  of  this  court,  required  and  per- 
mitted its  certain  trainman  and  employee,  to-wit:  B.  A. 
Dills,  to  be  and  remain  on  duty  as  such  for  a  longer 
period  than  sixteen  consecutive  hours,  to-wit:  from 
said  hour  of  4:50  o'clock  p.  m.  on  said  date,  to  the 
hour  of  II  :o5  o'clock  a.  m.  on  October  5,  1914. 

Plaintiff"  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  1/342  &  extra, 
drawn  by  its  own  locomotive  engine  No.  3203,  said 
train  being  then  and  there  engaged  in  the  movement 
of  interstate  traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable  to 
plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  vSixth  Cause  of  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
ail  the  times  mentioned  herein,  a  common  carrier  en- 
g^aj^ed  in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
pa.e^e  1415),  said  defendant,  beginning  at  the  hour  of 
4:50  o'clock  p.  m.  on  October  4,  1914,  upon  its  hne  of 
railroad  at  and  between  the  stations  of  Bakersfield,  in 
the  state  of  California,  and  Barstow,  in  said  state, 
within  the  jurisdiction  of  this  court,  required  and  per- 
mitted its  certain  trainman  and  employee,  to-wit:  B.  J. 
Clark,  to  be  and  remain  on  duty  as  such  for  a  longer 
period  than  sixteen  consecutive  hours,  to-wit:  from 
said  hour  of  4:50  o'clock  p.  m.  on  said  date,  to  the 
hour  of  II  :o5  o'clock  a.  m.  on  October  5,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  1/342  &  extra, 
drawn  by  its  own  locomotive  engine  No.  3203,  said 
train  being  then  and  there  engaged  in  the  movement  of 
interstate  traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable  to 
plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  Seventh  Cause  of  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
1 :20  o'clock  p.  m.  on  October  10,  1914,  upon  its  line  of 
railroad  at  and  between  the  stations  of  Needles,  in  the 
state  of  California,  and  Barstow,  in  said  state,  within 
the  jurisdiction  of  this  court,  required  and  permitted  its 
certain  engineer  and  employee,  to-wit:  E.  E.  Anderson^ 
to  be  and  remain  on  duty  as  such  for  a  longer  period 
than  sixteen  consecutive  hours,  to-wit:  from  said  hour 
of  1 :20  o'clock  p.  m.  on  said  date,  to  the  hour  of  6:20 
o'clock  a  m.  on  October  11,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  extra,  drawn  by  its 
own  locomotive  engine  No.  95  s,  said  train  being  then 
and  there  engaged  in  the  movement  of  interstate 
traffic 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff"  in  the  sum  of  five  hundred  dollars. 
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For  an  Eighth  Cause:  of  Action 

plaintiff  alles^es  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
g^a^ed  in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
1 :20  o'clock  p.  m.  on  October  10,  1914,  upon  its  line  of 
railroad  at  and  between  the  stations  of  Needles,  in  the 
state  of  California,  and  Barstow,  in  said  state,  within 
the  jurisdiction  of  this  court,  required  and  permitted 
its  certain  fireman  and  employee,  to-wit:  F.  Conlan,  to 
be  and  remain  on  duty  as  such  for  a  longer  period 
than  sixteen  consecutive  hours,  to-wit:  from  said  hour 
of  1 :20  o'clock  p.  m.  on  said  date,  to  the  hour  of  6:20 
o'clock  a.  m.  on  October  11,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  extra,  drawn  by 
its  own  locomotive  engine  No.  955,  said  train  being 
then  and  there  engaged  in  the  movement  of  interstate 
traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable  to 
plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  Ninth  Cause;  of  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (Contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
1 :20  o'clock  p.  m.  on  October  10,  1914,  upon  its  line  of 
railroad  at  and  between  the  stations  of  Needles,  in  the 
state  of  California,  and  Barstow,  in  said  state,  within 
the  jurisdiction  of  this  court,  required  and  permitted 
its  certain  conductor  and  employee,  to-wit :  F.  A.  Wills, 
to  be  and  remain  on  duty  as  such  for  a  longer  period 
than  sixteen  consecutive  hours,  to-wit:  from  said  hour 
of  1 :20  o'clock  p.  m.  on  said  date,  to  the  hour  of  6:20 
o'clock  a.  m.  on  October  11,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  extra,  drawn  by- 
its  own  locomotive  engine  No.  955,  said  train  being 
then  and  there  engaged  in  the  movement  of  interstate 
traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff'  in  the  sum  of  five  hundred  dollars. 
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For  a  TitNTH  Cause  of  Action 

plaintifif  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "x\n  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
1 :20  o'clock  p.  m.  on  October  10,  19 14,  upon  its  line 
of  railroad  at  and  between  the  stations  of  Needles,  in 
the  state  of  California,  and  Barstow,  in  said  state, 
within  the  jurisdiction  of  this  court,  required  and  per- 
mitted its  certain  trainman  and  employee,  to-wit:  J. 
Conway,  to  be  and  remain  on  duty  as  such  for  a  longer 
period  than  sixteen  consecutive  hours,  to-wit:  from 
said  hour  of  i  :20  o'clock  p.  m.  on  said  date,  to  the 
hour  of  6:20  o'clock  a.  m.  on  October  11,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  extra,  drawn  by 
its  own  locomotive  engine  No.  955,  said  train  being 
then  and  there  engaged  in  the  movement  of  interstate 
traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff'  in  the  sum  of  five  hundred  dollars. 
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For  an  Eleventh  Cause  of  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
j^^ao^ed  in  interstate  commerce  by  railroad  in  the  state 
of  California- 
Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
1 :20  o'clock  p.  m.  on  October  10,  1914,  upon  its  line 
of  railroad  at  and  between  the  stations  of  Needles,  in 
the  state  of  California,  and  Barstow,  in  said  state, 
within  the  jurisdiction  of  this  court,  required  and  per- 
mitted its  certain  trainman  and  employee,  to-wit:  J. 
McLaughlin,  to  be  and  remain  on  duty  as  such  for  a 
longer  period  than  sixteen  consecutive  hours,  to-wit: 
from  said  hour  of  i  :20  o'clock  p.  m.  on  said  date,  to 
the  hour  of  6:20  o'clock  a.  m.  on  October  11,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  extra,  drawn  by 
its  own  locomotive  engine  No.  955,  said  train  being 
then  and  there  engaged  in  the  movement  of  interstate 
traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  TwEiwFTH  Cause  of  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
o-aofed  in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
9:15  p.  m.  on  October  21,  19 14,  upon  its  line  of  rail- 
road at  and  between  the  stations  of  Barstow,  in  the 
state  of  California,  and  Needles,  in  said  state,  within 
the  jurisdiction  of  this  court,  required  and  permitted 
its  certain  engineer  and  emplovee,  to- wit:  T.  E.  Galli- 
gan,  to  be  and  remain  on  duty  as  such  for  a  longer 
period  than  sixteen  consecutive  hours,  to-wit:  from 
said  hour  of  9:15  o'clock  p.  m.  on  said  date,  to  the 
hour  of  2:15  o'clock  p.  m.  on  October  22,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  extra,  drawn  by 
its  own  locomotive  engine  No.  1656,  said  train  being 
then  and  there  engaged  in  the  movement  of  interstate 
traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  Thirteenth  Cause  oe  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  '*An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
9:15  o'clock  p.  m.  on  October  21,  1914,  upon  its  line  of 
railroad  at  and  between  the  stations  of  Barstow,  in  the 
state  of  California,  and  Needles,  in  said  state,  within 
the  jurisdiction  of  this  court,  required  and  permitted 
its  certain  fireman  and  employee,  to-wit :  F.  h.  Kappler, 
to  be  and  remain  on  duty  as  such  for  a  longer  period 
than  sixteen  consecutive  hours,  to-wit:  from  said  hour 
of  9:15  o'clock  p.  m.  on  said  date,  to  the  hour  of  2:15 
o'clock  p.  m.  on  October  22,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  extra,  drawn  by 
its  own  locomotive  engine  No.  1656,  said  train  being 
then  and  there  engaged  in  the  movement  of  interstate 
traffic 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  Fourt^f^nth  Cause  of  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
.g^ajs^ed  in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  141 5),  said  defendant,  beginning  at  the  hour  of 
9:15  o'clock  p.  m.  on  October  21,  1914,  upon  its  line  of 
railroad  at  and  between  the  stations  of  Barstow,  in  the 
state  of  California,  and  Needles,  in  said  state,  within 
the  jurisdiction  of  this  court,  required  and  permitted  its 
certain  conductor  and  employee,  to-wit:  L.  C.  Powell, 
to  be  and  remain  on  duty  as  such  for  a  longer  period 
than  sixteen  consecutive  hours,  to-wit:  from  said  hour 
of  9:15  o'clock  p.  m.  on  said  date,  to  the  hour  of  2:15 
o'clock  p.  m   on  October  22,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movem.ent  of  said  defendant's  train  extra,  drawn  by  its 
own  locomotive  engine  No.  1656,  said  train  being  then 
and  there  engaged  in  the  movement  of  interstate  traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  Fifteenth  Cause  of  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  "An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  1415),  said  defendant,  beginning  at  the  hour  of 
9:15  o'clock  p.  m.  on  October  21,  1914,  upon  its  line  of 
railroad  at  and  between  the  stations  of  Barstow,  in  the 
state  of  California,  and  Needles,  in  said  state,  within 
the  jurisdiction  of  this  court,  required  and  permitted 
its  certain  trainman  and  employee,  to-w^it:  A.  M. 
Eldred,  to  be  and  remain  on  duty  as  such  for  a  longer 
period  than  sixteen  consecutive  hours,  to-wit:  from 
said  hour  of  9:15  o'clock  p.  m.  on  said  date,  to  the 
hour  of  2:15  o'clock  p.  m.  on  October  22,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  w^as  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  extra,  drawn  by 
its  own  locomotive  engine  No.  1656,  said  train  being- 
then  and  there  engaged  in  the  movement  of  interstate 
traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable  to 
plaintiff  in  the  sum  of  five  hundred  dollars. 
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For  a  Sixteenth  Cause  of  Action 

plaintiff  alleges  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier  en- 
g^aged  in  interstate  commerce  by  railroad  in  the  state 
of  California. 

Plaintiff  further  alleges  that  in  violation  of  the  Act 
of  Congress,  known  as  '*An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (contained  in  34  Statutes  at  Large, 
page  141 5),  said  defendant,  beginning  at  the  hour  of 
9:15  o'clock  p,  m.  on  October  21,  1914,  upon  its  line 
of  railroad  at  and  between  the  stations  of  Barstow,  in 
the  state  of  California,  and  Needles,  in  said  state, 
within  the  jurisdiction  of  this  court,  required  and  per- 
mitted its  certain  trainman  and  employee,  to-wit :  G.  C. 
Winton,  to  be  and  remain  on  duty  as  such  for  a  longer 
period  than  sixteen  consecutive  hours,  to-wit:  from 
said  hour  of  9:15  o'clock  p.  m.  on  said  date,  to  the 
hour  of  2:15  o'clock  p.  m.  on  October  22,  1914. 

Plaintiff  further  alleges  that  said  employee,  while 
required  and  permitted  to  be  and  remain  on  duty  as 
aforesaid,  was  engaged  in  and  connected  with  the 
movement  of  said  defendant's  train  extra,  drawn  by  its 
own  locomotive  engine  No.  1656,  said  train  being  then 
and  there  engaged  in  the  movement  of  interstate  traffic. 

Plaintiff  further  alleges  that  by  reason  of  the  viola- 
tion of  said  Act  of  Congress,  said  defendant  is  liable 
to  plaintiff  in  the  sum  of  five  hundred  dollars. 

Wherefore;  plaintiff  prays  judgment  against  said  de- 
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fendant  in  the  sum  of  eight  thousand  dollars  and  its 
costs  herein  expended. 

ALBERT  SCHOONOVER, 

United  States  Attorney. 
CLYDE  R.  MOODY, 
Asst.  United  States  Attorney. 
[Endorsed] :    Form  No.  680.    No.  376  Civ.     In  the 
District  Court  of  the  United  States  for  the  So.  Dist.  of 
California,  Southern  Division.    United  States  of  Amer- 
ica vs.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.     Com- 
plaint.    Filed   Apr.   26,    191 5.     Wm.   M.   Van   Dyke, 
clerk;  by  Chas.  N.  Williams,  deputy  clerk. 


United  States  of  America. 

District  Court  of  the  United  States,  Southern  District 

of  California,  Southern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

ATCHISON,  TOPEKA  &  SANTA  FE  RY  CO., 

Defendant. 

Summons. 

Action  brought  in  the  said  District  Court,  and  the 
complaint  filed  in  the  office  of  the  clerk  of  said  District 
Court,  in  the  city  of  Los  Angeles,  county  of  Los  An- 
geles, state  of  California. 

The  President  of  the  United  States  of  America,  Greet- 
ing:   To  the  Atchison,  Topeka  &  Santa  Fe  Ry  Co. 

You  are  hereby  required  to  appear  in  an  action 
brought  against— you  by  the  above-named  plaintiff,  in 
the  District  Court  of  the  United  States,  in  and  for  the 
Southern  District  of  California,  Southern  Division,  and 
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to  file  your  plea,  answer  or  demurrer,  to  the  complaint 
filed  therein  (a  certified  copy  of  which  accompanies  this 
summons),  in  the  office  of  the  clerk  of  said  court,  in 
the  city  of  I^s  Angeles,  county  of  Los  Angeles,  within 
twenty  days  after  the  service  on  you  of  this  summons, 
or  judgment  by  default  will  be  taken  against  you. 

And  you  are  hereby  notified  that  unless  you  appear 
and  plead,  answer  or  demur,  as  herein  required,  the 
plaintiff  will  take  judgment  for  any  money  or  damages 
demanded  in  the  complaint  as  arising  from  contract  or 
will  apply  to  the  court  for  any  further  relief  demanded 
in  the  complaint. 

Witness  the  Honorable  Benjamin  F.  Bledsoe,  judge 
of  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  this  26th  day  of 
April,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  fifteen  and  of  our  Lidependence  the  one  hun- 
dred and  thirty-ninth. 

(Seal)  WM.  M.  VAX  DYKE, 

Clerk. 
By  R.  S.  Zimmerman, 

Deputy  Clerk. 
United  States   Marshal's  Oftice,   Southern  District  of 
California. 

I  hereby  certify  that  I  received  the  within  writ  on 
the  27th  day  of  April,  1913,  and  personally  served  the 
same  on  the  27th  day  of  April,  191 5.  by  delivering  to 
and  leaving  with  A.  T.  &  S.  F.  Ry.  Co..  bv  E.  W. 
Camp,  attorney,  said  defendant  named  therein,  per- 
sonally, at  the  county  of  Los  Angeles  in  said  district, 
a  certified  copy  thereof,   together  with  a  copy  of  the 
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complaint,  certified  to  by  Wm.  M.  Van  Dyke,  attached 
thereto. 

C.    T.    WALTON, 
U.  S.  Marshal. 
By  J.  F.  Durlin, 

Deputy. 
Los  Angeles,  Apl.  27,  191 5. 

[Received  4-50  p.,  Apr.  26,  191 5,  m.  U.  S.  Mar- 
shal's office,  Los  Angeles,  Cal.j 

[Endorsed] :  Marshal's  Civil  Docket  No.  2661.  No. 
376  Civ.  U.  S.  District  Court,  Southern  District  of 
California,  Southern  Division.  United  States  of  Amer- 
ica vs.  A.  T.  &  S.  F.  Ry.  Co.  Summons.  Albert 
Schoonover,  plaintiff's  attorney.  Filed  Apr.  28,  191 5. 
Wm.  M.  Van  Dyke,  clerk;  by  R.  S.  Zimmerman, 
deputy  clerk. 


In  the  District  Court  of  the  United  States  of  America, 
Southern    District    of    California,    Southern    Di- 
vision. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
THE    ATCHISON,    TOPEKA   AND    SANTA    FE 
RAILWAY  COMPANY,  a  Corporation, 

Defendant. 
No.  376 — Civil. 

Answer. 

Comes  now  The  Atchison,   Topeka   and  Santa  Fe 
Railway  Company,  a  corporation,  defendant,  and  for 
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its  answer  and  defense  to  the  complaint  on  file  herein 
respectfully  shows: 

I. 
That  it  admits  that  the  persons  named  in  said  com- 
plaint were  and  that  each  of  said  persons  was,  at  or 
about  the  times  stated  in  said  complaint,  detained  in 
the  service  of  defendant  for  the  purposes  and  between 
the  points  in  said  complaint  stated,  and  that  said  per- 
sons during  the  times  of  such  detention  were  engaged 
in  interstate  commerce  as  employes  of  this  defendant, 
which  was  at  the  times  and  places  stated  in  said  com- 
plaint engaged  in  interstate  commerce  substantially  as 
in  said  complaint  alleged. 

II. 

Affirmative  Defense  to  Counts  First  to  Sixth, 

Inclusive. 

For  its  further  answer  and  by  way  of  affirmative 
defense  to  the  first,  second,  third,  fourth,  fifth  and 
sixth  causes  of  action  in  said  complaint  set  forth,  de- 
fendant alleges,  by  way  of  relief  and  exoneration  from 
the  provisions  of  the  Act  of  Congress,  approved  March 
4,  1907  (34  St.  L.  141s),  known  and  designated  as 
the  Hours  of  Service  Act  referred  to  in  said  and  each 
of  said  alleged  causes  of  action,  that  the  train  men- 
tioned in  each  of  said  alleged  causes  of  action  and 
which  was  known  and  designated  as  "Extra  3203  east" 
or  "1/34D,"  was  delayed  and  detained  enroute  at  a 
station  called  Cable,  in  the  county  of  Kern,  state  of 
California,  while  enroute  on  the  day  and  date  named 
in  said  causes  of  action  of  plaintiff's  complaint,  for  a 
period  of  2  hours  25  minutes,  on  account  of  and  by 
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reason  of  the  said  train  breaking  in  two,  and  that  the 
said  break-in-two  and  delay  of  2  hours  25  minutes  was 
the  result  of  a  cause  not  known  to  the  defendant  or 
its  officers,  aj^ents,  or  any  of  them,  in  charge  of  said 
train  and  of  such  employes,  at  the  time  said  train  and 
employes  left  Bakersfield,  the  terminal,  from  which  it 
started  at  5:45  o'clock  a.  m.  on  October  2,  1914,  and 
that  the  same  was  caused  by  an  unavoidable  accident, 
and  one  that  could  not  have  been  foreseen  by  this  de- 
fendant or  any  of  its  officers,  agents  or  employes;  all 
of  which  and  the  time  of  delay  was  promptly  reported 
to  the  Interstate  Commerce  Commission  by  the  defend- 
ant herein,  together  with  defendant's  claim  of  ex- 
emption for  the  2  hours  25  minutes  delay  at  Cable,  as 
aforesaid. 

Wherefore,  defendant  prays  that  the  delay  of  2  hours 
25  minutes  by  reason  of  the  unavoidable  accident  as 
aforesaid,  be  allowed  defendant,  and  that  the  provisions 
of  said  Act  of  Congress  shall  not  apply  to  this  defend- 
ant in  the  first,  second,  third,  fourth,  fifth  and  sixth 
alleges  causes  of  action  set  forth  in  plaintiflf's  com- 
plaint, and  that  defendant  go  hence  without  day,  to- 
gether with  its  costs. 

Affirmativf,  Defense  to  Counts  Seventh  to 
Eleventh,  Inclusive. 

For  its  further  answer  and  by  way  of  affirmative 
defense  to  the  seventh,  eighth,  ninth,  tenth  and  eleventh 
causes  of  action  in  said  complaint  set  forth,  defendant 
allges,  by  way  of  relief  and  exoneration  from  the  pro- 
visions of  the  Act  of  Congress,  approved  March  4, 
IQ07  (34  St.  L.  141 0,  known  and  designated  as  the 
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Hours  of  Service  Act  referred  to  in  said  and  each  of 
said  alleged  causes  of  action,  that  the  train  mentioned 
in  each  of  said  alleged  causes  of  action  and  which  was 
known  and  designated  as  "Extra  955  west,"  was  de- 
layed and  detained  enroute  at  a  station  called  Danby, 
in  the  county  of  San  Bernardino,  state  of  California, 
while  enroute  on  the  day  and  date  named  in  said  causes 
of  action  of  plaintiff's  complaint,  for  a  period  of  i  hour 
on  account  of  and  by  reason  of  the  breaking-  in  two  of 
an  opposing  train  known  and  designated  as  ''Extra 
1 641  east,"  and  the  pulling  of  drawbars  from  D.  S.  L. 
car  51202  and  breaking  of  a  knuckle  on  A.  T.  &  S.  F. 
car  86671,  by  reason  whereof  the  track  over  which 
said  extra  train  955  west  was  moving  became  blocked 
and  impassable,  and  that  the  said  breaking  in  two  of 
said  train  extra  1641  east  and  the  delay  of  i  hour  to 
which  said  train  extra  955  west  and  the  employes  con- 
stituting the  crew  in  charge  thereof  were  thereby  sub- 
jected, was  the  result  of  a  cause  not  known  to  the 
defendant  or  its  officers,  agents,  or  any  of  them,  in 
charge  of  said  train,  and  of  such  employes,  at  the  time 
said  train  extra  955  west  and  employes  left  Needles, 
the  terminal,  from  which  said  train  started  at  2:25 
p.  m.  on  October  10,  1914,  and  that  the  same  was 
caused  by  an  unavoidable  accident,  and  one  that  could 
not  have  been  foreseen  by  this  defendant  or  any  of  its 
officers,  agents  or  employes;  all  of  which  and  the  time 
of  delay  was  promptly  reported  to  the  Interstate  Com- 
merce Commission  by  the  defendant  herein,  together 
with  defendant's  claim  of  exemption  for  the  i  hour's 
delay  at  Danby,  as  aforesaid. 

Wherefore,  defendant  prays  that  the  delay  of  i  hour 
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by  reason  of  the  unavoidable  accident  as  aforesaid,  be 
allowed  defendant,  and  that  the  provisions  of  said  Act 
of  Congress  shall  not  apply  to  this  defendant  in  the 
seventh,  eighth,  ninth,  tenth  and  eleventh  alleged 
causes  of  action  set  forth  in  plaintiff's  complaint,  and 
that  defendant  go  hence  without  day,  together  with  its 
costs. 

Affirmativf,  Deffnsk  to  Counts  Twflfth  to 
SixTKFNTH,  Inclusive. 

For  its  further  answer  and  by  way  of  affirmative 
defense  to  the  twelfth,  thirteenth,  fourteenth,  fifteenth 
and  sixteenth  causes  of  action  in  said  complaint  set 
forth,  defendant  alleges,  by  way  of  relief  and  exonera- 
tion from  the  provisions  of  the  Act  of  Congress,  ap- 
proved March  4,  1907  (34  St.  L.  1415),  known  and 
designated  as  the  Hours  of  Service  Act  referred  to  in 
said  and  each  of  said  alleged  causes  of  action,  that  the 
train  mentioned  in  each  of  said  alleged  causes  of  ac- 
tion and  which  was  known  and  designated  as  "Extra 
1656  east,"  was  delayed  and  detained  enroute  at  a 
certain  point  on  this  defendant's  line  of  way  between 
stations  designated  as  "mile  post  691,"  in  the  county 
of  San  Bernardino,  state  of  California,  while  en  route 
on  the  day  and  date  named  in  said  causes  of  action 
of  plaintiff's  complaint,  for  a  period  of  4  hours  25 
minutes  on  account  of  and  by  reason  of  said  train 
breaking  in  two  and  that  the  said  break-in-two  and 
delay  of  four  hours  and  25  minutes  was  the  result  of 
a  cause  not  known  to  the  defendant,  or  its  officers, 
agents,  or  any  of  them,  in  charge  of  said  train,  and 
of  such  employees,  at  the  time  said  train  and  employes 
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left  Barstow,  the  terminal,  from  which  it  started  at 
10:00  p.  m.  on  October  21,  1914,  and  that  the  same 
was  caused  by  an  unavoidable  accident,  and  one  that 
could  not  have  been  foreseen  by  this  defendant  or  any 
of  its  officers,  agents  or  employees;  all  of  which,  and 
the  time  of  delay  was  promptly  reported  to  the  Inter- 
state Commerce  Commission  by  the  defendant  herein, 
tog"ether  with  defendant's  claim  of  exemption  for  the 
4  hours  and  25  minutes  delay  at  mile  post  691,  as 
aforesaid. 

Wherefore,  defendant  prays  that  the  delav  of  4  hours 
and  25  minutes  by  reason  of  the  unavoidable  accident 
as  aforesaid,  be  allowed  defendant,  and  that  the  pro- 
visions of  said  Act  of  Congress  shall  not  apply  to  this 
defendant  in  the  twelfth,  thirteenth,  fourteenth,  fif- 
teenth and  sixteenth  alleged  causes  of  action  set  forth 
in  plaintifif's  complaint,  and  that  the  defendant  go 
hence  without  day,  together  with  its  costs. 

E.  W.  CAMP, 
U.  T.   CLOTFELTTR, 
ROBERT  BRENNAN, 
PAUL  BURKS, 
Attorneys  for  Defendant. 

State  of  California,  County  of  Los  Angeles — ss. 

A.  G.  Wells,  being  by  me  first  duly  sworn,  says  that 
he  is  an  officer,  namely,  the  general  manager,  of  the 
defendant  corporation  named  in  the  foregoing  answer, 
that  he  has  read  said  answer  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  on  infor- 
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mation  or  belief,  and  that  as  to  those  matters  he  be- 
heves  it  to  be  true. 

A.  G.  WELLS. 

Subscribed  and  sworn  to  before  me  this  24th  day  of 
June,  A.  D.  1915. 

(Seal)  C.   N.    STEDMAN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]  :     Original.     No.  376  Civil.    Dept 

In  the  U.  S.  District  Court,  Southern  Dist.  of  Calif., 
Southern  Division.  The  United  States  of  America, 
plaintiff,  v.  The  A.  T.  &  S.  F.  Ry.  Co.,  a  corporation, 
defendant.  Answer.  Received  copy  of  the  within  an- 
swer this  ....  day  of  June,  1915.  Albert  Schoonover, 
attorney  for  plaintiff.  Filed  Jun.  25,  191 5.  Wm,  M. 
Van  Dyke,  clerk;  by  R.  S.  Zimmerman,  deputy  clerk. 
E.  W.  Camp,  Paul  Burks,  Robert  Brennan,  U.  T. 
Clotfelter,  409  Kerckhoff  Building,  Los  Angeles,  Cal., 
telephone  Main  2980,  attorneys  for  defendant. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern  Di- 
vision, 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 

THE  ATCHISON,  TOPEKA  &  SANTA  FE  RAIL- 
WAY COMPANY,  a  Corporation, 

Defendant. 
No.  376  Civil. 

Verdict. 
We,  the  jury  in  the  above-entitled  cause,  find  for  the 
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plaintiff,  The  United  States  of  America,  by  direction  of 
the  court. 

Los  Angeles,  California,  November  24th,  191 5. 

R.  E.  MAYNARD, 

Foreman. 

[Endorsed]  :  No.  376  Civ.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
United  States  of  America  vs.  A.  T.  &  S.  F.  Ry.  Co. 
Verdict.  Filed  Nov.  24th,  191 5.  Wm.  M.  Van  Dyke, 
clerk:  by  T.  F.  Green,  deputy. 


United  States  of  America. 
District  Court  of  the  United  States,  SoutJiern  District 

of  California,  Southern  Division. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 
THE   ATCHISON,    TOPEKA   AND    SANTA   FE 
RAILWAY  COMPANY, 

Defendant. 
No.  376  Civil, 

Judgment. 

This  cause  comino-  on  regularly  for  trial  on  Tuesday, 
the  i6th  day  of  November,  191 5,  being  a  day  in  the 
July  term,  A.  D.  191 5,  of  the  District  Court  of  the 
United  States  of  America,  in  and  for  the  Southern 
District  of  California,  Southern  Division,  before  the 
court  and  a  jury  uf  twelve  (12)  good  and  lawful 
jurors,  who  were  duly  impanelled  and  sworn  to  try 
this  cause;  Roscoe  F.  Walter,  Esq.,  special  assistant 
to  the  attorney  general,  appearing  as  counsel  for  the 
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United  States  of  America;  Paul  Burks,  Esq.,  and 
Robert  Brennan,  Esq.,  appearing-  as  counsel  for  the 
defendant;  and  the  trial  having  been  proceeded  with 
on  said  i6th  day  of  November,  iQi.S,  and  also  on  the 
17th,  1 8th,  19th,  20th,  22nd,  23rd  and  24th  days  of 
November,  191 5,  and  witnesses  having  been  duly  sworn 
and  having  testified,  and  documentary  evidence  having 
been  introduced,  and  read  into  the  record;  and  counsel 
for  the  plaintifrs  having  moved  the  court  for  an  order 
directing  the  jury  to  render  a  verdict  for  plaintiffs  and 
judgment,  on  all  of  the  counts  contained  in  the  com- 
plaint herein;  and  said  motion  having  been  submitted 
to  the  court  for  its  consideration  and  decision,  and 
thereafter  on  said  24th  day  of  November,  191 5,  the 
court  having  rendered  its  oral  opinion,  allowing  plain- 
tiffs' motion  and  thereupon  directed  the  jury  to  return 
from  the  jury  box  the  following  verdict,  to-wit: 
"In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern  Di- 
vision. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 
THE  ATCHISON,  TOPEKA  &  SANTA  FE  RAIL- 
WAY COMPANY,  a  Corporation, 

Defendant. 
No.  376  Civil. 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  for  the 
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plaintiff,  The  United  States  of  America,  by  direction 
of  the  court. 

Los  Angeles,  California,  November  24th,  191 5. 

R.  E.  MAYNARD, 

Foreman." 
Whereupon,  counsel  for  the  plaintiffs  move  the 
court  for  rendition  of  judgment  on  the  verdict  hereto- 
fore rendered,  fixing  the  penalty  on  each  count  con- 
tained in  the  complaint;  thereupon  the  court  pro- 
nounces judgment  as  follows,  to-wit:  that  the  defend- 
ant. The  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany, a  corporation,  pay  a  penalty  of  seventy-five 
($75.00)  dollars  on  each  of  the  sixteen  (16)  counts 
contained  in  the  complaint,  and  all  costs  incurred 
herein ; 

Now,  therefore,  by  virtue  of  the  law  and  by  reason 
of  the  premises  aforesaid,  it  is  considered  by  the  court 
that  the  plaintiffs,  The  United  States  of  America,  have 
and  recover  of  and  from  the  defendant,  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  a  corporation, 
the  sum  of  twelve  hundred  ($1200.00)  dollars,  to- 
gether with  the  plaintiffs'  costs  and  disbursements  in 
this  behalf,  taxed  at  $ 

Judgment  entered  November  27th,  191 5. 

WM.  M.  VAN  DYKE, 

Clerk. 
By   T.   F.   Green, 

Deputy  Clerk. 
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In  the  District  Court  of  tlie   United  States,  for  the 
Southern    District    of    California,    Southern    Di- 
vision. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiffs, 
vs. 
THE  ATCHISON,  TOPEKA  &  SANTA  FE  RAIL- 
WAY COMPANY,  a  Corporation, 

Defendant. 
No.  376  Civil. 
I,  Wm.  M.  Van  Dyke,  clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  the  foregoing-  to  be  a  full, 
true  and  correct  copy  of  an  original  judgment  entered 
in  the  above-entitled  cause,  and  recorded  in  judgment 
register  No.  2,  for  the  Southern  Division,  at  page  331 
thereof,  and  I  do  further  certify  that  the  foregoing- 
papers  hereto  annexed  constitute  the  judgment  roll  in 
said  action. 

Attest  my  hand  and  the  seal  of  said  District  Court, 
this  2y  day  of  November,  A.  D.  191 5. 

(Seal)  WM.  M.  VAN  DYKE, 

Clerk. 
By  T.  F.  Green, 
Deputy  Clerk. 
[Endorsed!  :     No.  376  Civ.     U.  S.  District  Court, 
Southern    District   of    California,    Southern    Division. 
United  States  of  America  vs.  A.  T.  &  S.  F.  Ry.  Co. 
Copy  of  judgment.     Filed  Nov.  27th,  191 5.     Wm.  M. 
Van  Dyke,  clerk;  by  T.  F.  Green,  deputy. 


[Endorsed]  :     No.  376  Civil.     In  the  Circuit  Court 
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of  the  United  States,  Ninth  Judicial  Circuit  for  the 
Southern  District  of  CaUfornia,  Southern  Division. 
The  United  States  of  America  vs.  The  Atchison, 
Topeka  &  Santa  Fe  Ry.  Co.,  a  corp.  Judgment  roll. 
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In  the  District  Court  of  the  United  States  of  America, 
Southern  District  of  California,  Southern  Di- 
vision. 

No.  376 — Civil. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
THE   ATCHISON,    TOPEKA   AND    SANTA    FE 
RAILWAY  COMPANY,  a  Corporation, 

Defendant. 

Bill  of  Exceptions. 

Be  it  remembered  that  the  above-entitled  cause  came 
on  regularly  for  trial  on  Tuesday,  November  15,  19 15, 
at  10  o'clock  a.  m.,  before  Honorable  R.  S.  Bean, 
United  States  District  Judge,  and  a  jury,  duly  em- 
paneled and  sworn;  Clyde  R.  Moody  and  Roscoe  F. 
Walter,  Esqs.,  appearing  for  plaintiff,  and  Paul  Burks 
and  Robert  Brennan,  Esqs.,  appearing  for  defendant; 
whereupon  testimony  was  taken  and  proceedings  were 
had  as  follows: 

The  Court:  I  understand  there  is  an  admission  of 
the  service,  and  justification  is  pleaded  as  an  affirm- 
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ative  defense. 

Mr.  Burks:    Yes,  sir. 

The  Court:     That  gives  the  defendant  the  opening 
and  closing. 

(Opening  Statement.) 

Mr.  Burks:  This  is  a  civil  action,  not  a  criminal 
action,  brought  upon  the  suggestion  of  the  Attorney 
General  of  the  United  States,  at  the  request  of  the 
Interstate  Commerce  Commission,  and  upon  informa- 
tion furnished  by  the  commission,  against  The  Atchi- 
son, Topeka  and  Santa  Fe  Railway  Company,  as  de- 
fendant, to  recover  penalties  aggregating  $8,000.00 
for  sixteen  alleged  violations  of  the  hours  of  service 
act,  approved  March  4,  1907,  entitled  "An  act  to  pro- 
mote the  safety  of  employes  and  travelers  on  railroads 
by  limiting  the  hours  of  service  thereon."  Defendant 
admits  that  the  employes  named  in  the  sixteen  counts 
of  the  complaint  were  retained  in  service  during  the 
period  therein  alleged,  but  the  answer  alleges  that  in 
each  instance  the  retention  of  such  employes  in  service 
in  excess  of  sixteen  hours  was  due  to  one  of  the  causes 
enumerated  in  the  proviso  found  in  section  3  of  the 
act.  Three  trains  are  involved  in  this  action.  The 
complaint  contains  sixteen  counts.  Count  i  to  6,  in- 
clusive, relate  to  the  service  of  six  employes  consti- 
tuting the  crew  of  a  train  drawn  by  engine  No.  3203, 
who  were  on  duty  between  Bakersfield  and  Barstow, 
in  this  state,  for  a  period  of  18  hours  and  15  minutes, 
to-wit,  from  4:50  p.  m.  on  October  4  until  11  :o5  a.  m. 
on  October  5,  1914.  That  service  is  admitted,  but  by 
way   of   affirmative   defense   to   those   six   counts   de- 
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fendant  has  set  up  in  its  answer  by  way  of  relief  from 
the  provisions  of  the  hours  of  service  act  that  the 
train  mentioned  in  each  of  said  six  alleged  causes  of 
action  which  were  known  and  designated  as  extra 
3203  east,  or  ist  34-D,  was  delayed  and  detained  en 
route  at  a  station  called  Cable,  in  the  county  of  Kern, 
state  of  California,  while  en  route  on  the  day  and  date 
named  in  said  causes  of  action  for  a  period  of  2  hours 
and  25  minutes  on  account  of  and  by  reason  of  such 
train  breaking  in  two,  and  that  said  break  in  two  and 
delay  of  2  hours  and  25  minutes  was  the  result  of  a 
cause  not  known  to  defendant  or  its  officers  or  agents 
or  any  of  them  in  charge  of  said  train  and  said 
employes  at  the  time  said  train  and  said  employes  left 
Bakersfield,  the  terminal  from  which  it  started  at  5 145 
o'clock  p.  m.  on  October  2,  1914,  and  that  the  same 
was  caused  by  an  unavoidable  accident  and  one  that 
could  not  have  been  foreseen  by  this  defendant,  or  any 
of  its  officers,  agents  or  employes,  all  of  which  and 
the  time  of  delay  was  promptly  reported  to  the  Inter- 
state Commerce  Commission  by  the  defendant  herein, 
together  with  the  defendant's  claim  of  exemption  on 
account  of  the  2  hours  and  25  minutes  delay  as  afore- 
said. 

Counts  7  to  II  of  the  complaint,  inclusive,  relate  to 
the  service  of  five  employes  constituting  the  crew  of  a 
train  drawn  by  engine  No.  955,  who  were  on  duty 
between  Needles  and  Barstow,  in  this  state,  for  17 
hours,  from  1:20  on  October  10  to  6:20  October  11. 
The  answer  of  defendant  so  far  as  it  relates  to  these 
counts,  sets  up  that  the  train  mentioned,  which  was 
known  and  designated  as  extra  955  west,  was  delayed 
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and  detained  en  route  at  a  station  called  Danby,   in 

the  county  of   San   Bernardino,   for  the  period  of   i 

hour  on  account  of  and  by  reason  of  the  breaking  in 

two  of  an  opposing  train  designated  as  extra  1641  east, 

and  pulling  of  draw  bar  out  of  car  D.  S.  L.  51202,  and 

the  breaking  of  a  knuckle  on  car  A.  T.  866"/ 1,  by  reason 

whereof  the  track  over  which  said  extra  955  west  was 

moving  became  blocked  and  impassable,  and  that  the 

said  breaking  in  two  of  said  extra  1641  east  and  the 

delay  of  i  hour  to  which  said  train  extra  955  w^est  and 

the  employes  constituting  the  crew  in  charge  thereof 

was  subjected  by  reason  thereof,  w-as  the  result  of  a 

cause  not  known  to  the  defendant,  or  the  agents  or  any 

of  them  in  charge  of  said  train  and  said  employes,  at 

the  time  said  train  extra  955  wxst  and  the  employes 

left   Needles — the   terminal   from   which   thev   started 

at  2:25  p.  m.  on  October  10,  1914 — and  that  the  same 

was   cause   by   an   unavoidable   accident   or   one   that 

could  not  have  been  foreseen  by  the  defendant,  all  of 

which  delay  was  promptly  reported  to  the  commission. 

Counts  12  to  16  of  the  complaint  relate  to  the  service 

of   five   employes  constituting  the  crew  of   the  train 

drawn   by   engine    1656,    who   were   on   duty   between 

Barstow  and  Needles,  in  this  state,  while  moving  in 

the    opposite   direction    from    the    train    mentioned    in 

counts  7  to  II,  for  a  period  of  17  hours,   from  9:15 

p.  m.   on  October  21,  to  2:15   p.  m.  on  October  22. 

Defendant's  answer  to  these  counts  alleges  that  said 

train,  extra   1656  east,  was  delayed  and  detained  en 

route  at  a  certain  point  on  defendant's  line  of  railway; 

between  the  stations,  known  and  designated  as  "mile 

post  691,"  while  en  route  on  the  day  and  date  in  said 
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causes  of  action  named  for  a  period  of  i  hour  and  25 
minutes.  The  complaint  charges  that  the  excess  service 
of  this  crew  was  i  hour,  and  it  is  claimed  by  defend- 
ant in  its  answer,  and  we  will  attempt  to  show,  that 
said  train  was  delayed  for  4  hours  25  minutes  on 
account  of  and  by  reason  of  the  train  breaking  in  two. 
That  the  break  in  two  and  the  delay  of  4  hours  and  25 
minutes  was  the  result  of  a  cause  not  known  to  the 
defendant  or  its  officers  or  agents,  or  any  of  them, 
in  charge  of  said  train  and  in  charge  of  the  employes 
at  the  time  it  left  Barstow,  from  which  it  started  at 
10  o'clock  p.  m.  on  October  21,  and  that  the  same  was 
caused  by  an  unavoidable  accident  and  one  that  could 
not  have  been  foreseen  by  the  defendant,  all  of  which 
facts  were  reported  to  the  commission. 

The  service  being  admitted  and  the  defenses  relied 
on  by  the  defendant  being  as  set  forth  in  the  answer 
with  the  contents  of  which  I  have  just  acquainted  you, 
it  becomes  incumbent  upon  defendant  to  prove  to  your 
satisfaction  that  it  exercised,  before  starting  either  of 
these  trains,  all  diligence  which  a  reasonably  prudent 
man  with  like  knowledge  and  under  like  circumstances 
could  exercise  for  the  purpose  of  ascertaining  and  of 
knowing  that  the  equipment  placed  in  said  trains  was 
in  such  a  condition  as  to  give  it  no  occasion  to  foresee 
that  any  of  these  breaks  in  two  would  occur.  We 
will  undertake  to  show  that  in  accordance  with  the 
best  custom  and  usage  prevailing  on  well  operated  rail- 
roads throughout  the  United  States,  the  equipment  in 
each  of  such  trains  was  adequately  and  properly  in- 
spected, and  that  in  spite  of  such  inspection  the  break 
in  two  thereafter  appeared,  and  that  by  reason  of  the 
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fact  that  due  diligence  and  foresight  was  exercised  for 
the  purpose  of  determining  that  the  equipment  was  in 
proper  condition  to  be  moved — in  a  condition  which 
would  cause  no  reasonable  person  to  anticipate  that  it 
would  break  in  two — and  that  by  reason  of  these  facts 
stated,  defendant  has  brought  itself  squarely  within  the 
language  of  the  proviso  found  in  section  3  of  the  act. 
We  will  further  undertake  to  show  that  the  equipment 
in  each  of  these  trains,  including  equipment  which  was 
broken  in  two,  was,  before  it  was  permitted  to  start  on 
its  run,  equipped  in  all  respects  in  strict  accord  with 
the  requirements  of  the  various  safety  appliance  acts 
and  with  the  orders  of  the  Interstate  Commerce  Com- 
mission promulgated  pursuant  to  those  acts;  and  be- 
cause it  is  claimed  in  counts  i  to  6  that  there  was  a 
delay  by  reason  of  the  blowing  out  of  a  water  valve 
on   an   engine  known   as    No.   965,   that   such   engine 
before  it  left   Bakersfield   was   in  a   condition   which 
complied  in  all  respects  with  the  requirements  of  the 
Interstate    Commerce    Commission    promulgated    pur- 
suant to  the  boiler  inspection  act.     In  other  words,  we 
will  undertake  to  show  to  the  satisfaction  of  the  jury 
by  a  preponderance  of  evidence  that  everything  con- 
sistent with  the  practical  operation  of  the  railroad  was 
done  to  enable  it  in  each  case  to  foresee  whether  or  not 
any  accident  was  liable  to  befall  the  trains,  and  that 
in  spite  of  all  these  precautions  the  breaks  in  two  oc- 
curred, and  that  the  break  in  two  were  in  each  in- 
stance the  results  of  causes  that  were  not  known  and 
could  not  have  been  foreseen  and  of  unavoidable  acci- 
dents w^hich  no  degree  of  human  care  or  skill  or  fore- 
sight could  have  prevented. 
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In  support  of  the  affirmative  defenses  set  up  in  its 
answer,  the  defendant,  in  addition  to  the  facts  hereto- 
fore mentioned,  will  endeavor  to  show  that  its  system 
of  railway  extended  from  Chicago  to  the  Pacific  Coast 
and  contains  something  over  fourteen  thousand  miles, 
and  is  divided  into  certain  operating  divisions,  the  lines 
west  of  Albuquerque  being  operated  from  Los  Angeles 
under  what  are  known  as  the  Coast  Lines;  that  the 
lines  of  that  system  are  operated  in  accordance  with 
the  best  known  custom  and  usage  prevailing  among 
well  operated  railroads  throughout  the  United  States, 
and  that  each  of  the  three  trains  involved  in  this  case 
were  freight  trains,  which  were  handled  in  strict  ac- 
cord with  the  best  known  custom  and  usage  prevailing 
among  well  operated  railroads  throughout  the  United 
States,  in  each  instance  with  a  view  to  avoiding  delays 
to  superior  trains  and  to  prevent  crews  of  trains  from 
being  detained  on  duty  in  excess  of  16  hours  and  with 
a  view  of  avoiding  violations  on  the  part  of  the  train 
crews  in  question  of  any  of  the  federal  laws,  eithier 
with  respect  to  safety  appliances,  hours  of  service, 
handling  of  live  stock,  operating  with  equipment  which 
did  not  conform  in  all  respects  to  the  requirements  of 
the  Interstate  Commerce  Commission  so  far  as  engines 
are  concerned — in  other  words,  that  every  reasonable 
precaution  known  to  expert  railroad  men  was  taken  in 
the  case  of  the  three  trains  involved  in  this  case  for 
the  purpose  of  avoiding  excess  service  and  then,  after 
it  became  apparent  that  such  service  would  be  ren- 
dered necessary,  to  minimize  the  extent  of  that  service 
in  so  far  as  it  could  be  done.  In  other  words,  that  in 
each  case  the  operation  of  the  three  freight  trains  in 
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question  was  within   the  proviso   found  in  section  3 
of  said  hours  of  service  act. 

TESTIMONY  APPLICABLE  TO  ALL  COUNTS. 

Defendant  at  the  outset  will  produce  certain  testi- 
mony common  to  all  the  counts  embraced  in  the  com- 
plaint and  will  follow  that  general  testimony  with 
testimony  relating  to  the  specific  sets  of  counts. 

Testimony  of  John  A.  Christie. 

John  A.  Christie  testified  on  behalf  of  defendant: 
My  name  is  John  A.  Christie;  I  reside  at  Needles, 
California;  and  am  division  superintendent  of  The 
Atchison,  Topeka  and  Santa  Fe  Railway  Company,  a 
corporation,  operating  as  a  common  carrier  of  freight 
and  passengers,  railway  lines  throughout  the  United 
States.  The  lines  of  the  Santa  Fe  System  extend  from 
Chicago  to  Los  Angeles,  San  Francisco,  Denver,  Gal- 
veston and  other  places,  and  include  a  total  mileage 
of  approximately  12,000  miles.  The  system  is  divided 
into  two  grand  divisions  east  of  Albuquerque,  while 
the  lines  west  of  Albuquerque  are  included  in  one 
division,  known  as  the  Coast  Lines,  which  embrace 
between  2300  and  2400  miles.  My  jurisdiction  ex- 
tends from  Seligman,  Arizona,  to  Bakersfield,  Cali- 
fornia, with  several  branches.  The  distance  from 
Seligman  to  Needles  is  149  miles,  and  from  Needles 
to  Barstow  169  miles,  and  from  Barstow  to  Bakers- 
field  141  miles.  The  country  between  Bakersfield  and 
Barstow  is  very  sparsely  populated,  and  the  country 
traversed  between  Barstow  and  Needles  is  somewhat 
similar,  though  perhaps  a  little  less  sparsely  populated 
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than  the  other.  The  Hnes  of  my  division  are  through 
mountains  and  desert  territory,  and  the  heaviest  grade 
is  (2.2%)  between  the  points  known  as  Caliente  and 
Tehachapi.  The  Hne  between  Balcersfield  and  Mojave 
is  operate  under  the  direction  of  the  Southern  Pacific, 
and  is  its  property.  The  Santa  Fe  operates  over  this 
district  on  a  lease  and  contract  and  other  agreements 
which  cover  it.  The  actual  movement  of  trains  over 
this  piece  of  joint  track  is  in  the  hands  of  the  South- 
ern Pacific  Company  from  the  time  the  train  reaches 
Kern  Junction  until  it  arrives  at  Mojave,  a  distance  of 
68  miles.  The  country  traversed  by  the  joint  track 
consists  of  heavy  grades  and  is  populated  very  sparsely. 
I  have  been  engaged  in  the  railroad  business  about  32 
or  33  years  and  have  been  connected  during  that  time 
with  the  Grand  Trunk  Lines,  Chicago  &  Eastern  Illi- 
nois and  the  Santa  Fe  Lines.  I  am  fairly  familiar 
with  the  custom  and  usage  prevailing  on  all  well  op- 
erated railroads  throughout  the  United  States  and  con- 
sider that  The  Atchison,  Topeka  and  Santa  Fe  Rail- 
way is  a  well  operated  railway  as  compared  with 
other  railroads  throughout  the  United  States,  and  that 
said  railway  is  customarily  and  during  the  month  of 
October,  19 14,  was  a  well  managed  railway  and  op- 
erated in  accordance  with  the  best  known  custom 
and  usage  prevailing  among  well  operated  railways 
throughout  the  United  States.  The  elements  which 
must  be  taken  into  consideration  in  the  establishment 
of  division  terminals  are  water  and  grade  conditions. 
Water  is  one  of  the  important  factors  that  regulate 
such  things  in  a  desert  arid  country,  and  grade  condi- 
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tions  is  another.  These  are  the  principal  factors.  In 
the  distribution  of  terminals  and  the  distance  between 
such  terminals  the  grade  has  as  much  to  do  with  that 
as  anything-.  There  are  times  when  it  is  necessary 
to  establish  a  helper  or  short  run  service,  and  in  other 
instances,  where  grades  are  favorable,  you  can  make 
a  division  longer — or  a  district — as  the  case  may  be. 
Divisions  are  divided  into  districts,  which  are  defined 
as  between  division  terminals.  The  division  over  which 
I  have  charge  is  divided  into  what  we  know  as  the 
"first  district"  of  the  Arizona  Division  between  Selig- 
man  and  Needles;  the  ''second  district"  is  between 
Needles  and  Barstow,  and  the  "third  district"  is  be- 
tween Barstow  and  Bakersfield.  These  districts  in- 
clude branches.  The  time  consumed  in  traversing  a 
given  territory  has  a  bearing  on  the  establishment  of 
division  terminals.  Customarily  and  ordinarily  the 
usual  and  ordinary  running  time  of  a  freight  train 
between  Needles  and  Barstow  is  12  hours,  which  would 
just  about  be  an  average  run  from  one  terminal  to  the 
other,  including  the  usual  and  ordinary  allowance  for 
delay.  A  freight  train  customarily  and  ordinarily,  in- 
cluding the  time  usually  consumed  by  reason  of  delays, 
taking  water,  waiting  for  other  trains  to  pass,  or 
delays  incident  to  hot  boxes,  and  other  delays  of  a 
similar  character,  will  ordinarily  make  a  run  between 
Needles  and  Barstow  in  12  hours,  while  a  train  trav- 
eling in  the  opposite  direction,  between  Barstow  and 
Needles,  the  usual  and  ordinary  time  consumed,  in- 
cluding all  delays  usually  incident  to  the  operation, 
would  be  just  about  the  same,  but  a  train  traveling 
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between  Bakersfield  and  Barstow  eastbound  would 
occupy  a  little  more  time,  as  a  rule,  probably  12  hours 
and  a  half,  because  the  single  track  which  we  occupy 
jointly  with  the  Southern  Pacific  is  carryins^  a  heavy 
volume  of  business,  which  naturally  results  in  some 
delays  occasionally.  Among  well  operated  railways 
throughout  the  United  States  the  class  of  trains  which 
customarily  and  ordinarily  is  given  precedence  is 
passenger  trains,  w^hich  are  the  first  consideration.  In 
general  handling  eastbound  passenger  trains  are  given 
preference — trackage  right — over  the  westbound  pass- 
enger trains  of  the  same  class,  depending,  of  course, 
on  whether  or  not  the  trains  are  running  as  regular  or 
extra,  or  whether  or  not  by  special  order  a  given  train 
is  given  special  trackage  rights.  A  superior  train  is 
given  the  trackage  right  over  an  inferior  train  going 
in  the  same  direction,  and  according  to  our  rules  the 
inferior  train  must  clear  the  main  line  for  superior 
trains  in  the  same  direction  as  it  must  for  superior 
trains  moving  in  the  opposite  direction.  With  respect 
to  inferior  trains  of  the  same  class,  those  which  are 
eastbound  are  given  preference.  The  heaviest  volume 
of  high  class  freight  is  eastbound,  and  naturally  would 
be  given  preference  over  freight  of  less  significance 
or  "dead  freight." 

I  ran  a  locomotive  for  about  10  years.  After  that 
I  was  road  foreman  of  engines,  relieving  roundhouse 
foreman,  then  in  the  joint  capacity  of  road  foreman 
of  engines  and  trainmaster,  then  trainmaster  exclusive- 
ly, and  later  division  superintendent. 

Air.  Walter:     I  think  the  government  will  stipulate 
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the  qualifications  of  Mr.  Christie  to  testify  as  an  expert 
with  respect  to  matters  pertaining  to  railroad  operation. 
(Witness,  continuing) :  I  am  thoroughly  familiar 
with  the  construction  of  locomotives  and  with  track 
maintenance.  The  effect  upon  traffic  of  a  break  in  two 
of  a  train  between  stations  upon  single  tracks  is  to 
form  an  obstruction  that  necessarily  has  to  be  cleared 
before  traffic  movement  can  be  resumed.  It  suspends 
all  traffic  for  a  length  of  time  that  varies  consider- 
ably. It  depends  upon  the  character  of  the  break  and 
its  location  between  stations,  and  various  other  things 
have  a  bearing  on  it.  When  a  break  in  two  occurs, 
the  first  thing  to  do  is  to  get  the  train  coupled  up,  or 
if  the  break  is  of  such  a  nature  that  it  can  not  be 
handled  expeditiously,  to  take  a  bad  order  car  or  cars, 
or  whatever  it  is,  to  a  sidetrack,  and  set  them  out. 
Then  take  the  remaining  portion  and  get  them  out  of 
the  way.  In  the  meantime  it  is  necessary,  customarily 
and  ordinarily,  to  exercise  precaution  with  respect  to 
the  movement  of  other  trains.  In  order  to  avoid 
casualty  it  is  necessary  to  protect  the  rear  end  im- 
mediately— that  is  part  of  the  train  crew's  business — 
in  the  opposite  direction  or  direction  they  are  going  in. 
Their  train  orders  specify  explicitly  what  rights  or 
authority  they  have  to  occupy  the  main  track,  and  it 
may  be  necessary  to  send  a  flagman  ahead  before  they 
make  this  movement.  If  any  train  in  traveling  a  given 
direction  fails  to  show  at  a  time  when  it  might  reason- 
ably be  anticipated  at  the  next  telegraph  office  where 
its  progress  should  be  reported,  it  then  becomes  the 
immediate  duty  of  the  operator  or  chief  dispatcher  in 
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charge  of  the  movement  of  that  train  to  commence  a 
process  of  taking  care  of  those  tracks.  The  effect  of  a 
break  in  two  of  one  train  is  to  delay  all  other  trains 
operating  over  the  same  division  or  district  at  the 
same  time  until  the  main  line  is  cleared.  The  track 
between  Kern  Junction  and  Mojave  is  single  track,  as 
is  also  that  between  Mojave  and  Bakersfield.  The 
track  between  Needles  and  Barstow  is  mostly  single 
track,  although  there  is  double  track  in  an  easterly 
direction  from  Barstow  for  9^  miles  to  a  place  called 
Daggett.  Then  there  is  128  miles  of  single  track  be- 
tween Daggett  and  Goffs.  With  the  exception  of  that 
part  of  the  line  on  the  second  district  between  Barstow 
and  Daggett  and  between  Goifs  and  Needles,  there  is 
single  track.  Danby  is  between  Barstow  and  Goffs. 
Mile  post  691  is  near  and  a  short  distance  east  of 
Ludlow.  The  first  station  east  of  Ludlow  is  Ash  Hill. 
In  the  construction  of  locomotives  arrangement  is  made 
for  supplying  sand  by  means  of  a  receptacle  built  on 
the  top  of  tlie  boiler,  known  as  a  sand  dome,  from 
which  pipes  lead  to  each  side  of  the  engine,  that  will 
distribute  sand  on  the  rail  in  front  of  the  driving 
wheels.  The  sand  usually  carried  in  the  dome  is 
distributed  to  the  rail  by  means  of  an  air  blast.  For 
use  in  these  domes  we  endeavor  to  get  a  sharp  sand, 
which  is  screened  and  dried  thoroughly  before  it  is 
used.  I  can't  say  from  where  the  supply  of  sand  for 
engines  running  out  of  Bakersfield  is  secured,  but 
engines  leaving  Barstow  procure  their  sand  from  out 
of  the  river  bottom  at  Barstow.  The  sand  thus  se- 
cured is  subjected  to  treatment  or  process  of  screening 
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and  drying  before  it  can  be  used  in  the  dome.  In 
oil-burning  engines  they  use  sand  for  cleaning  the  flues, 
but  this  is  not  of  a  character  which  could  be  used  in 
the  dome  unless  it  was  screened  and  dried,  for  as 
placed  in  the  engine  it  is  not  in  a  condition  which 
would  enable  it  to  be  used  in  the  dome.  The  reasons 
why  sand  used  in  the  dome  must  be  dry  and  why  care 
must  be  used  to  see  that  it  conforms  to  certain  stand- 
ards are  that  in  its  passage  from  the  dome  to  the  rail 
it  naturally  has  to  pass  through  a  small  aperture,  and 
has  to  be  dry  so  that  it  will  run  freely.  Any  little 
pebble  or  little  piece  of  wood  or  anything  of  that  kind 
would  stop  the  flow.  In  fact,  a  pebble  the  size  of  a 
pea  would  obstruct  the  flow,  and  it  has  to  be  dry 
because  it  will  very  quickly  clog  and  destroy  the  use- 
fulness of  the  appliance  entirely.  The  sand  in  the 
dome  is  used  to  add  adhesion  to  the  driving  wheels 
with  the  rail — to  afford  traction.  The  aperture  through 
which  sand  must  pass  from  the  dome  is  probably  less 
than  a  quarter  of  an  inch,  and  the  pipe  through  which 
the  sand  passes  after  leaving  the  aperture  is  about 
three-quarters  or  five-eighths  of  an  inch.  The  sand 
is  forced  through  the  aperture  and  through  the  pipe 
onto  the  rail  by  means  of  compressed  air,  supplied  by 
the  engine.  I  am  fairly  well  acquainted  with  the  con- 
struction of  freight  cars.  Crude  oil  is  used  for  fuel 
on  the  engines  operated  over  my  division,  and  there  is 
kept  on  hand  at  the  division  terminals  a  supply  of  that 
fuel  for  use  on  the  engines  operating  from  that  ter- 
minal. The  method  usually  and  customarily  resorted 
to  upon  my  division  for  the  purpose  of  testing  freight 
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trains  before  they  are  permitted  to  leave  terminals,  to 
determine  whether  or  not  the  equipment  in  a  train  i^ 
in  a  condition  to  withstand  the  usual  and  ordinary 
shocks  incident  to  the  operation  of  such  trains,  are  as 
follows:  When  the  train  arrives  at  the  terminal  it  is 
inspected  by  a  corps  of  men  trained  in  that  department, 
and  such  defects  as  they  discover  are  made  note  of. 
On  the  outgoing  movement  the  trains  are  again  in- 
spected. Before  leaving,  the  train  thus  stretched  is 
subjected  to  further  examination.  That  is  the  in- 
struction, and  an  employe  who  fails  to  comply  with 
instructions  in  that  regard  will  probably  be  disciplined 
to  some  extent.  In  almost  every  car  there  is  more 
or  less  lost  motion  in  the  draw  bar.  It  is  taken  up 
with  springs  and  other  devices,  but  the  constant  thrust 
and  grab  will  work  lost  motion,  and  knuckles  at  times 
wear  and  show  lost  motion.  On  the  arrival  of  the  train 
at  the  terminal  the  brakes  are  set  on  the  rear  end  and 
the  engine  pulls  on  the  train  and  pulls  the  slack  out 
and  leaves  everything  in  a  position  there  to  permit 
the  inspector  to  detect  any  weaknesses  or  defects  which 
may  be  existing  here  or  there  in  the  draft  on  the  car. 
This  is  what  we  call  in  railroad  parlance  ''stretching 
a  train."  Engines  show  a  draw  bar  pull,  as  we  call  it, 
of  from  30  to  75  thousand  pounds,  perhaps  less  than 
thirty  with  some  of  the  little  light  engines,  and  per- 
haps some  of  the  heavy  modern  engines  would  exceed 
75,000  pounds  of  draw  bar  pull,  but  it  would  be  suffi- 
cient to  support  or  pull  the  tonnage  rating  of  the  en- 
gine. The  tonnage  rating  of  an  engine  depends  upon 
its  class  and  construction  and  the  grades  over  which 
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it  operates.  Engines  of  a  given  type  would  have  one 
tonnage  rating  for  one  district  and  another  tonnage 
rating  for  another  district,  depending  upon  the  to- 
pography of  the  country  traversed  in  that  district.  I 
have  stated  that  there  are  two  important  factors  which 
enter  into  the  estabhshment  of  division  terminals;  one 
being  water  supply  and  the  other  grades.  Those  fac- 
tors enter  into  the  establishment  of  division  terminal 
points  in  this  way:  A  liberal  supply  of  water  is  essen- 
tial to  a  terminal  on  account  of  the  vast  consumption, 
and  it  would  make  it  almost  prohibitive  to  haul  water 
to  a  terminal.  The  operating  expense  would  not  bear 
a  burden  of  that  kind.  So  far  as  grades  are  con- 
cerned, it  is  at  times  necessary  to  establish  a  terminal 
shorter  than  otherwise,  on  account  of  using  helpers 
and  short  runs.  In  some  particularly  populated  dis- 
tricts of  the  Santa  Fe  System  and  other  railroads 
where  short  runs  on  freight  and  passengers  are  es- 
tablished, they  have  to  establish  terminals  to  take  care 
of  them.  In  addition  to  abundance  of  supply  of  water 
for  division  terminals  there  must  also  be  an  assurance 
of  a  continuance  of  such  supply,  and  whether  or  not 
that  supply  exists  is  determined  by  experimentation 
before  the  establishment  of  the  terminal.  The  division 
terminals  upon  my  division,  marking  the  ends  of  the 
districts  on  that  division,  are  so  situated  that  trains 
may  customarily,  usually  and  ordinarily,  when  you 
bear  in  mind  the  usual  and  ordinary  delays  incident 
to  operation,  safely  traverse  the  district  between  di- 
vision terminals  within  sixteen  hours.  The  usual  and 
ordinary    percentage    upon    well    operated    railroads 
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throughout  the  United  States  of  break  in  two  to  trains 
would  average  about  two  per  cent,  in  mountainous 
country,  with  heavy  grades  and  other  conditions.  On 
the  division  over  which  I  have  charge  we  stand  about 
one  per  cent.,  which  is  a  good  showing  when  compared 
with  the  performance  of  other  well  operated  railroads 
throughout  the  United  States,  according  to  the  best  of 
my  information,  knowledge  and  belief.  I  believe  that 
the  percentage  on  my  division  is  really  lower  than  upon 
other  railroads  throughout  the  United  States  by  prob- 
ably one-half.  Without  having  access  to  the  records 
of  other  railroads,  I  wouldn't  know  very  well,  but  I 
think,  as  a  practical  railroad  man,  that  the  fixed  ratio 
which  would  usually  exist  when  applied  to  all  railroads 
throughout  the  United  States,  of  2  per  cent,  in  moun- 
tainous country  and  heavy  grades  and  other  conditions, 
would  not  be  bad.  As  a  practical  man,  acquainted  with 
the  operation  of  other  roads,  I  believe  that  in  the  man- 
agement of  my  division  we  have  succeeded  In  reducing 
the  breaks  in  two  on  that  division  to  at  least  one-half 
of  what  might  usually  and  ordinarily  be  expected.  Of 
course,  my  predecessor  accomplished  good  work  in  es- 
tablishing this  record.  The  division  terminals  at 
Needles,  Barstow  and  Bakersfield  have  been  established 
for  a  time  beyond  my  memory.  I  believe  from  the 
construction  of  the  railroad  in  1881  Needles  was  es- 
tablished. Barstow,  I  presume,  about  the  same  time, 
and  Bakersfield  long  prior  to  that  for  the  Southern 
Pacific  line,  and  for  the  Santa  Fe  in  1900,  when  I  be- 
lieve it  started  operating  through  that  territory.  Dur- 
ing all  the  period  of  my  experience  on  the  Santa  Fe 
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on  the  district  on  which  I  have  been  working,  those 
division  terminals  have  been  so  established  as  that 
they  would  in  the  ordinary  and  usual  course  of  busi- 
ness, making  due  allowance  for  all  the  usual  and  ordi- 
nary delays  incident  to  operation,  enable  trains  to  pass 
from  one  division  terminal  to  another  with  ample  time 
within  the  sixteen  hour  period.  I  am  reasonably 
familiar  with  the  average  number  of  trains  which  are 
usually  and  ordinarily  operated  over  the  second  dis- 
trict of  my  division  between  Barstow  and  Needles. 
The  average  number  of  trains  which  is  daily  operated 
over  that  district,  including  the  trains  operated  in  both 
directions,  fluctuates  a  great  deal,  depending  on  the 
volume  of  traffic  moving,  but  at  the  present  time  there 
are  about  i8  freight  trains  and  12  passenger  trains. 
Between  Barstow  and  Bakersfield  the  number  is  some- 
what less,  probably  10  freight  trains  and  6  passenger 
trains — Santa  Fe  trains  exclusively — the  Southern 
Pacific  business  probably  equals  that  of  the  Santa  Fe 
over  this  joint  track  portion.  There  are  9J^  miles  of 
track  on  my  division  between  Daggett  and  Barstow 
where  the  Salt  Lake  line  handles  trains  over  joint 
track,  and  my  estimate  does  not  include  Salt  Lake 
trains. 

Cross-Examination. 
\\'hen  I  said  that  the  percentage  of  break  in  twos 
on  my  division  was  about  i  per  cent.  I  meant  that  we 
have  one  break  in  two  for  every  100  trains.  When  I 
refer  to  18  freight  trains  and  12  passenger  trains  on 
the  second  district  that  means  that  number  of  trains 
in  all,  going  in  both  directions.     It  should  be  under- 
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stood  that  there  are  times  when  there  would  be  5  or  6 
sections  of  one  passenger  train,  and  the  next  day  per- 
haps 3,  the  number  fluctuates  a  great  deal  and  prob- 
ably doubles  itself  some  days.  I  think  Needles  was 
established  as  a  terminal  about  the  year  1881,  and 
Barstow  just  about  the  same  time.  That  was  before 
my  time,  and  is  just  from  my  memory  of  the  records. 
The  Santa  Fe  made  Bakersfield  a  terminal  in  1900. 

Testimony  of  Herbert  S.  Wall. 

Herbert  S.  Wall  testified  on  behalf  of  defendant. 
Direct  Examination. 

My  occupation  is  shop  superintendent  of  defendant 
at  San  Bernardino.  I  have  been  engaged  in  that  ca- 
pacity for  7  years.  Previous  to  that  time  I  was  mas- 
ter mechanic  of  the  Arizona  Division.  I  have  been 
engaged  in  the  railroad  business  for  22  vears.  1 
served  my  apprenticeship  on  the  Colorado  &  Southern, 
and  then  went  to  the  Kansas  City  Southern,  and  from 
there  to  the  Union  Pacific,  and  from  there  to  the  Santa 
Fe  in  1901  in  Albuquerque.  During  that  period  I 
have  worked  in  the  capacities  of  machinist,  gang  fore- 
man, machine  foreman,  inspector,  general  foreman, 
roundhouse  foreman,  division  foreman,  master  me- 
chanic and  shop  superintendent.  As  shop  superin- 
tendent my  duty  consists  of  overseeing  the  mechanical 
repairs  of  locomotives  and  cars,  and  I  am  responsible 
for  the  manufacturing  of  material  and  of  repairs  for 
cars  and  car  equipment.  The  methods  usually  and 
habitually  employed  by  the  Santa  Fe  for  the  purpose 
of  determining  whether  or  not  motive  power  is  in  all 


54  United  States  of  America  vs. 

(Testimony  of  Herbert  S.  Wall.) 

respects  sufficient  and  maintained  in  accordance  with 
the  requirements  promulgated  by  the  Interstate  Com- 
merce Commission  are  as  follows:  We  start  in  taking 
an  engine  through  the  shops  for  general  overhauling, 
stripping  and  inspecting  and  making  the  inspection  by 
heating  and  with  magnifying  glasses  on  certain  parts, 
living  up  to  the  limited  sizes  of  different  parts  and 
living  up  to  the  life  of  service  on  parts  which  is  de- 
termined by  size  being  reduced  from  ordinary  size  of 
new  material  to  the  reduced  size.  I  can  explain  that 
in  this  way:  If  a  journal  is  ii  inches  and  that  journal 
is  constantly  drawn  by  power,  io>4  inches,  it  would 
be  removed  on  account  of  its  axle  load  being  reduced. 
The  same  way  with  the  question  of  life  of  mileage. 
After  a  certain  amount  of  mileage  and  use  crystalliza- 
tion takes  place  and  it  is  removed  on  that  account. 
Taking  the  engine  through  our  boiler  inspection  we 
strip  the  boiler  completely  and  scale  and  test  all  parts. 
We  employ  a  competent  man  as  inspector  in  the  shops, 
who  does  nothing  but  get  in  and  around  every  particle 
of  the  boiler  in  the  way  of  the  different  parts.  After 
the  boiler  is  ready  it  is  tested  under  a  factor  of  safetv 
of  25  per  cent,  over  steam  pressure  or  the  pressure 
that  the  steam  gauges  or  working  pressure  will  be  sef 
to.  If  the  steam  pressure  is  put  at  220  pounds  the 
cold  water  test  of  a  degree  of  90  is  made  at  285 
pounds.  Then  the  engine  is  assembled,  the  cylinders 
being  inspected  and  tested  by  water  pressure  for 
cracks,  all  bolts  considered  defective  on  test  are  re- 
moved and  the  holes  reamed  out  and  everything  gen- 
erally overhauled  by  tlie  different  departments.     After 
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this  is  completed  ready  for  the  firing  line,  it  is  turned 
over  to  a  general  inspector,  who  again  tests  it  before 
it  is  permitted  to  go  into  service.  All  engines  are  not 
only  tested  out  according  to  the  federal  requirements, 
both  under  machinery  and  boiler  inspection,  but  it  is 
also  tested  according  to  the  Santa  Fe  specifications  and 
boiler  rules  and  locomotive  tests,  which  are  20  per 
cent,  more  rigid  than  the  federal  requirements.  The 
engine  is  put  under  a  steam  pressure  test  and,  as  far 
as  the  boiler  is  concerned,  with  two  inches  of  water 
in  the  glasses,  all  injectors  shut  off.  We  positively 
assure  ourselves  that  the  boiler  pressure  could  not  be 
built  up  over  the  ordinary  working  pressure  and  not 
be  released  by  the  "pop."  If  it  is  found  that  two  pops 
won't  release  the  boiler  under  forced  fire,  we  apply 
the  third  pop.  The  engine  is  taken  out,  then  put  on 
a  trial  trip  and  run  a  hundred  miles  or  more  for  a 
period  of  about  ten  hours.  A  report  is  made  by  the 
engineer  who  passes  the  examining  board,  consisting 
of  3  road  foremen,  and  that  report  is  handled  by  the 
shop  force.  Then  the  engine  is  turned  over  to  the 
master  mechanic  of  the  division  for  service  upon  the 
division  to  which  it  is  assigned.  After  these  tests  an 
engine  which  is  turned  out  of  the  shop  is  in  a  condition 
which  would  cause  me  as  a  practical  railroad  man  to 
feel  that  it  can  be  relied  upon  to  carry  its  tonnage 
rating.  Our  engines  will  not  only  carry  the  tonnage 
rating  on  being  turned  out  of  the  shop  in  first  class 
condition,  but  are  shopped  in  condition  to  handle  the 
tonnage.  After  the  general  overhauling  of  our  engines 
they  come  out  of  the  shop  in  condition  to  handle  their 
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tonnage.  After  receiving  such  a  general  overhauling 
in  the  roundhouse,  there  are  certain  rules  of  inspection 
in  the  roundhouse  at  the  different  terminals.  The 
mechanical  department  is  paying  from  ten  to  fifteen 
thousand  dollars  a  month  in  labor  to  keep  the  engines 
in  serviceable  condition.  After  an  engine  is  over- 
hauled at  the  time  set  for  it  to  be  overhauled  accord- 
ing to  its  mileage,  it  is  tested  out  in  the  roundhouse 
while  under  the  jurisdiction  of  the  master  mechanic, 
after  which  it  receives  attention  each  trip.  The  in- 
spection is  just  as  serious  and  just  as  important  in  the 
terminal  at  the  end  of  each  trip  as  it  is  at  the  back 
shop.  The  tonnage  rating  of  an  engine  is  the  tonnage 
that  is  figured  out  by  the  test  department  with  a 
dynamo-meter  car  and  figured  out  on  the  different 
engines,  1050  tons  out  of  Needles,  that  is  the  rating 
for  a  certain  class  of  engines  with  certain  size  cylin- 
ders and  of  a  certain  weight.  According  to  the  differ- 
ent classes  of  engines,  according  to  their  weight  and 
the  size  of  their  cylinders,  you  have  to  have  different 
ratings  for  tonnage  in  different  territories.  I  am 
familiar  with  the  practice  and  methods  prevailing  upon 
well  operated  railroads  with  which  I  have  been  asso- 
ciated throughout  the  United  States  for  the  purpose 
of  determining  the  sufficiency  of  their  equipment.  I 
do  not  know  of  any  railroad  that  follows  up  the  latest 
knowledge  and  general  railroad  practice  more  than  the 
Santa  Fe.  Its  equipment  is  customarily  and  ordinarily 
kept  in  a  condition  which  is  20%  more  efficient  than 
the  federal  requirements,  according  to  the  form  of 
boiler  inspection  laid  down  by  our  boiler  department 
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and  according  to  our  machinery  inspection.  Rules  have 
already  been  laid  down  with  the  consent  of  the  Inter- 
state Commerce  Commission  pursuant  to  the  boiler  in- 
spection act  of  February  17,  191 1,  and  approved  by 
the  commission,  but  our  system  rules  require  20  per 
cent,  more  than  do  the  rules  of  the  commission.  By 
the  terms  of  the  boiler  inspection  act  of  191 1  the  rail- 
way companies  are  authorized  and  empowered  to  sub- 
mit to  the  Interstate  Commerce  Commission  for  its 
approval  certain  rules  for  the  determination  of  the 
sufficiency  of  motive  power,  and  those  rules  were  sub- 
mitted, but  in  addition  to  the  requirements  of  those 
rules  there  prevails  on  the  Santa  Fe  System  other  and 
additional  rules  providing  other  and  additional  require- 
ments which  are  20  per  cent,  more  rigid.  I  am 
familiar  with  the  type  and  character  of  locomotives 
used  upon  the  division  operated  by  Mr.  Christie  and 
have  taken  care  of  overhauling  them.  All  motive 
power  from  Mr.  Christie's  division  is  sent  to  me  for 
overhauling  at  San  Bernardino  shops.  Engines  of  the 
900  class  are  what  are  known  as  tandem  compounds 
having  a  high  and  low  pressure  cylinder,  weighing 
about  287,000  pounds,  carrying  steam  pressure  of  220 
pounds.  A  compound  feature  is  to  use  the  live  steam 
into  the  low  pressure  cylinder  after  it  is  exhausted — 
to  go  into  the  cylinder  at  about  220  pounds.  It  is 
exhausted  from  the  high  into  the  low  at  a  jfigure  of 
about  79.  It  is  then  turned  into  the  low  pressure  cylin- 
der and  exhausted  to  the  atmosphere — that  is  in  com- 
pounds. In  simple  engines  40  per  cent,  of  power  is 
increased  by  opening  valve  of  i^  inch  and  emitting 
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live  steam  into  the  low  pressure  cylinder.  After  the 
live  steam  has  been  used  again  in  the  low  pressure 
cylinder  of  an  engine  of  the  900  class,  it  is  of  no  fur- 
ther use  and  goes  through  the  stack  to  the  atmosphere 
at  between  18  and  22  pounds,  for  it  is  of  no  further 
utility  except  for  cutting  the  fire  and  assisting  in  form- 
ing draughts.  Engines  of  the  900  class  have  five  pair 
of  drivers  with  a  trailer.  The  usual  and  ordinary 
capacity  of  the  sand  dome  for  the  900  class  of  engines 
is  about  3  or  35^  cubic  yards.  We  have  smaller  en- 
gines that  will  only  hold  a  yard  and  a  half.  The  ton- 
nage rating  of  a  900  engine  differs  according  to  the 
dififerent  districts  to  which  it  is  assigned.  The  capacity 
of  the  sand  dome  of  any  engine  is  fixed  according  to 
what  experience  has  shown  to  be  the  usual  and  im- 
mediate sand  requirement  of  the  engine,  and  it  is 
about  50  per  cent,  more  than  is  generally  required. 
The  sand  used  in  the  dome  in  engines  leaving  Bakers- 
field  is  obtained  from  somewhere  around  Fresno,  I 
think,  but  I  am  not  quite  sure.  Mr.  Walker,  super- 
intendent of  the  Valley  division,  furnishes  sand  for 
that  territory.  The  treatment  to  which  sand  is  sub- 
jected before  it  is  put  into  the  dome  of  the  engine  is 
about  as  follows:  We  try  to  obtain  as  much  as  pos- 
sible a  sharp,  coarse  sand.  It  is  hauled  to  our  sand 
houses  and  put  in  a  steam  drier;  then  it  is  screened 
through  a  fine  netting  so  that  the  particles  that  pass 
through  are  like  fine  shot.  We  can  not  use  any  wet 
sand  in  the  dome  for  the  reason  that  it  will  stop  up 
our  sand  ports  when  delivering  it  through  the  pipe  to 
the  rail  on  account  of  its  having  an  opening  slightly 
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over  3/i6ths  of  an  inch;  sand  is  delivered  to  the  rail 
by  a  system  of  pipe  leading  from  the  sand  dome,  and 
it  is  blown  through  the  pipes  by  air,  different  sanders 
being  used  according  to  what  the  railroad  adopts. 
The  sand  pipe  is  supposed  to  be  within  ^jA  inches  from 
the  wheel  and  3^  inches  of  the  rail,  and  it  is  main- 
tained at  that  point  as  much  as  possible.  The  effect 
of  placing  less  carefully  prepared  sand  in  the  dome 
would  be  to  render  the  sander  inoperative  on  account 
of  being  stopped.  The  draw  bars  on  engines  are  main- 
tained under  my  supervision,  and  they  are  customarily 
and  ordinarily  maintained  in  strict  compliance  with  all- 
the  requirements  of  the  safety  appliance  act.  Engines 
operated  are  under  the  supervision  of  the  roundhouse 
inspector,  who  checks  grab  irons  and  draw  bars  and 
pins  and  knuckles.  Each  one  of  the  inspectors  is  a 
competent  man.  They  are  mechanics  selected  from 
the  engineer  force.  The  draw  bar  is  supposed  to  be 
maintained  at  a  certain  height  and  centre  as  fixed  by 
the  specification  under  the  safety  appliance  act  pro- 
mulgated by  the  Interstate  Commerce  Commission. 
The  grab  irons  and  operating  levers  are  gauged  by 
the  roundhouse  inspectors  and  also  by  the  crews  and 
a  general  check  is  made  on  the  safety  appliance  equip- 
ment of  locomotives  at  the  end  of  each  trip  as  well  as 
inspection  of  the  other  cars.  A  failure  to  comply  with 
the  requirements  of  the  Interstate  Commerce  Commis- 
sion means  a  penalty.  The  draw  bar  or  drawhead,  as 
it  is  sometimes  called,  on  an  engine  or  locomotive  must 
possess  a  certain  tensile  strength.  We  are  now  using 
the  Sharon  couplers,  of  which  that  is  a  correct  model 
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of  the  type  used  as  a  locomotive  coupler.  The  other 
model  is  a  correct  model  of  the  coupler  ordinarily  used 
on  the  varied  freight  equipment  known  as  the  R.  E. 
Janney  coupler.  The  tensile  strength  of  these  draw- 
bars on  engines  is  determined  by  their  being  tested 
out  to  a  certain  contract  by  the  manufacturers.  I 
believe  they  have  got  to  test  up  to  210,000  pounds, 
and  I  believe  that  that  same  test  is  applied  to  couplers 
of  the  same  type  used  upon  freight  cars.  A  train  is 
no  stronger  than  its  weakest  draw  bar.  Take  lots  of 
our  trains,  according  to  the  service  they  get,  by  reason 
of  engines  slipping  and  other  things,  would  break  any 
kind  of  an  arrangement  we  could  put  in  and  overcome 
the  tensile  strength  of  the  draw  bar.  Upon  the  Santa 
Fe  lines  under  my  jurisdiction  there  prevails  all  of  the 
methods  known  to  w^ell  operated  railroads  throughout 
the  United  States  for  the  purpose  of  detecting  whether 
or  not  the  equipment  of  its  locomotives,  cars  and  other 
appliances  are  strong  and  sufficient.  AH  of  this  is 
figured  out  by  the  master  car  builders'  association. 
They  figure  on  getting  the  very  best  material  and 
attachments  to  withstand  the  service.  I  believe  that 
many  of  the  requirements  of  the  Interstate  Commerce 
Commission  are  based  upon  the  recommendation  and 
the  rules  adopted  by  the  Master  Car  Builder's  Asso- 
ciation. Car  inspectors  are  maintained  on  Mr.  Christie's 
division  under  the  supervision  of  Mr.  Armstrong, 
master  mechanic  of  that  division,  who  is  not  in  my 
department.  I  am  familiar  with  the  methods  usually 
resorted  to  bv  car  inspectors  for  the  purpose  of  de- 
termining   whether    or   not    equipment   complies   with 
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all  the  requirements  of  the  Safety  Appliance  Act. 
Such  methods  consist  of  testing  draw  bars,  looking 
cars  over  and  journals  and  grab  irons  and  safety  appli- 
ances, defective  wheels,  defective  flanges,  shelled  out 
spots  in  wheels,  and  roof  conditions,  testing  air  and 
taking  up  leaks  and  defects.  On  an  engine  of  the  900 
class  a  crack  in  the  saddle  in  the  exhaust  part  in 
the  low  pressure  cylinder  would  not  tend  to  cause  a 
water  valve  to  blow  out.  It  would  have  nothing  to  do 
with  the  removing  of  the  water  valve.  Assuming  that 
a  crack  of  the  nature  just  described  should  exist, 
and  which  would  admit  of  the  escape  of  some  steam, 
it  would  not  affect  the  pulling  power  of  that  engine 
because  the  steam  has  had  the  value  all  taken  out  of  it. 
It  has  been  put  to  all  of  the  uses  of  which  it  is 
capable.  There  is  from  18  to  22  pounds  after  it 
comes  to  the  atmosphere,  and  there  is  no  more  value 
for  it  to  perform  after  it  goes  through  the  final 
exhaust  so  far  as  power  is  concerned  and  a  crack  in 
the  saddle  would  not  cause  or  tend  in  any  way  to 
cause  the  blowing  out  of  the  water  valve.  The  water 
valve  is  in  the  back  of  the  low  pressure  cylinder.  They 
are  all  removed  now  and  plugged  and  we  no  longer 
use  the  water  valve,  which  was  there  in  the  first  place 
to  take  care  of  any  over  pressure  in  the  cylinder  which 
might  do  damage.  As  the  engine  is  exhausting  it  is 
relieving  the  pressure  from  any  part  of  that  cylinder 
instead  of  increasing  it.  A  condition  such  as  I  have 
described  would  be  more  apt  to  blow  out  a  water  plug 
than  it  would  a  water  valve.  The  effect  of  blowing 
out  a  water  plug  in  an  engine  of  the  QCX)  type  would 
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be  to  leave  an  opening  there  of  about  2  inches  which 
would  reduce  the  power  of  that  portion  of  the  cylinder. 
I  would  say  it  would  lower  the  effective  force  of  an 
engine  possibly  20  per  cent,  but  the  engine  would  still 
be  capable  of  hauling  80  per  cent  of  its  tonnage  rating. 
It  would  not  be  customary  to  operate  an  engine  with 
a  water  valve  blown  out,  as  always  extra  parts  accom- 
pany the  engine  which  would  repair  and  plug  up  that 
hole  or  opening,  but  if  there  were  no  extra  parts 
about  the  engine  or  if  the  plug  was  broken  off  in 
such  way  that  it  could  not  be  gotten  out,  that  would 
not  prevent  the  engine  being  used  to  the  terminal,  for 
our  engineers  resort  to  plugging  that  with  some  form 
of  wood  or  in  some  way  to  proceed,  possibly  with  a 
little  delay.  When  I  refer  to  the  J.  E.  Janney  coupler 
being  tested  to  2io,<X)0  pounds,  I  meant  that  the  tensile 
strength  of  the  material  of  the  draw  bar  is  210,000 
to  the  square  inch. 

Cross-Examination. 
I  mean  the  tensile  of  the  strength  of  the  draw  bar 
will  stand  that  much  pull;  that  refers  only  to  the 
strength  of  the  draw  bar  itself,  and  in  no  way 
refers  to  the  amount  of  pull  that  the  attachment  fasten- 
ing the  draw  bar  into  the  car  will  pull.  The  attachment 
is  figured  out  to  stand  an  ordinary  strain  of  service. 
We  take  the  dynamometer  car  when  it  is  pulling 
steady  at  a  thousand  tons,  and  your  draw  bar  with 
the  attachment  of  the  draft  rigging  will  vary  from 
65  to  75  or  85  thousand  pounds.  Of  course,  that 
comes  up  just  for  the  time  being,  I  am  just  taking  that 
in  connection  with  our  dynamometer  car  next  to  the 
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engine  hauling  a  load  of  a  thousand  tons.  Draw  bars 
are  fastened  into  the  ends  of  cars  by  means  of  springs 
and  sheet  plate,  follower  plate  and  spring.  Most  of 
them  have  been  done  away  with,  but  some  have  a 
stem  or  a  continuous  rod  to  both  ends  of  the  car. 
The  R.  E.  Janney  coupler  is  fastened  into  the  end  of 
the  car  with  the  yoke  that  is  riveted  onto  the  draw  bar 
and  springs  and  follower  plate  and  the  draft  timber 
lug  and  the  draft  timbers  bolted  to  the  center  sills  of 
the  car.  The  draft  timbers  are  bolted  in  some  cases, 
but  where  there  is  steel  equipment  it  is  put  in  by 
a  different  system.  If  an  engine  slips  there  are  times 
when  a  draw  bar  will  break  off  in  the  eye  of  the 
coupler.  There  are  times  when  it  will  snap  off  right 
back  of  the  head  and  there  are  times  when  it  will 
break  off  in  other  locations.  The  casting  might  have  a 
flaw  and  naturally  the  weakest  part  of  the  draw  bar 
would  break.  It  does  not  always  break  in  the  same 
place.  At  different  times  bolts  will  break.  Sometimes 
the  top  of  the  yoke  will  break  and  permit  it  to  spread. 
The  yoke  bolt  or  rivet  is  in  there  primarilv  to  keep 
the  yoke  from  spreading  and  pulled  down — but  still 
there  is  a  certain  amount  of  strain  put  on  the  bolt  as 
well  as  the  lift.  The  shoulder  of  the  yoke  takes  a 
certain  amount  of  pressure.  It  is  often  true  that  there 
are  yoke  bolts  when  there  is  no  lift  at  all  and  the 
force  is  expended  on  the  yoke  bolts  themselves.  If 
the  coupler  is  not  fitted  up  so  the  yoke  fits  on  the 
shoulder,  then  all  of  the  strain  will  be  on  the  yoke 
bolts  or  rivets.  R.  E.  Janney  couplers  are  supposed 
to  be  fitted  with  a  lip.    We  use  the  inch  and  a  quarter 
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and  inch  and  three-eighths  rivets.  We  are  now  putting 
in  the  larger  rivet  and  removing  the  smaller  rivet. 
Those  rivets  extend  through  the  shank  of  the  draw 
bar.  As  master  mechanic  in  charge  of  the  back  shop 
at  San  Bernardino,  I  have  to  deal  with  everything 
complete  in  the  general  overhauling,  everything  per- 
taining to  the  steaming  power  of  engines  and  with 
every  part  of  the  engine.  I  do  not  personally  inspect 
all  engines  that  come  in  there.  I  have  an  organization. 
The  inspection  is  not  left  to  any  one  individual.  The 
organization  in  the  locomotive  department  consists  of  a 
general  foreman,  a  general  erecting  foreman,  a  general 
machine  foreman,  and  a  general  boiler  foreman  and 
the  boiler  inspector,  who  devotes  his  entire  time  to 
living  up  to  the  required  federal  inspection,  as  well 
as  the  machinery  inspector,  who  devotes  his  entire 
time  to  living  up  to  the  machinery  inspection.  Then 
that  all  is  divided  into  different  gangs  and  is  worked 
out  by  the  heads  of  the  different  departments.  There 
are  a  good  many  officials  who  have  to  do  with  the 
inspection  and  repair  of  engines.  The  machine  fore- 
man has  to  do  with  the  repairs  and  the  blacksmith 
foreman  would  have  to  do  with  the  parts  to  be  re- 
paired in  the  blacksmith  shop,  but  the  final  completion 
or  assembling  of  the  engine  is  under  the  supervision 
of  the  general  erecting  foreman  and  the  general  in- 
spector, who  is  final  on  the  condition  of  the  engine. 
Not  to  any  extent  are  particular  parts  overlooked  or 
repairs  not  made  that  should  have  been  made  under 
the  orders  of  the  company.  There  are  times  when 
there  are  oversights  in  my  department  as  well  as  in 
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other  ones.  As  distinguished  from  a  water  plug, 
a  water  valve  is  screwed  into  the  cylinder  head  with  a 
spring  and  cap  and  a  little  seat  and  an  adjusting 
screw,  which  is  set  at  a  certain  pressure.  Whenever 
the  pressure  is  built  up  over  the  setting  of  that  spring 
that  will  relieve  the  pressure  in  the  cylinder  to  avoid 
damage.  All  of  the  water  valves  are  now  taken  out 
and  a  solid  plug  is  put  in  and  the  cylinder  cock  ar- 
rangement is  arranged  to  relieve  the  cylinder  by  a 
system  of  valves  and  operating  rods.  The  water 
valves  are  put  in  in  addition  to  the  cylinder  cocks. 
The  water  valve  is  located  in  the  cylinder  and  it  is  to 
take  care  of  water  conditions.  The  purpose  of  the 
water  plug  is  to  relieve  any  over  pressure  built  up  in 
the  cylinder.  It  might  be  dangerous  in  damaging  the 
cylinder  on  account  of  over-pressure.  The  water 
valve  will  open  up  when  the  pressure  in  the  cylinder 
is  more  than  the  compression  on  the  spring.  That 
pushes  it  back  and  releases  that  pressure  in  the  portion 
of  the  cylinder  until  the  pressure  is  released  beyond 
the  set  of  the  spring,  and  then  it  closes  again.  But 
we  found  there  was  so  very  little  value  in  that  that 
we  put  in  the  solid  plug.  When  we  put  in  the  solid 
plug  it  did  away  with  the  effectiveness  of  the  valve,  for 
we  removed  the  valve  and  plugged  the  hole  solid  with  a 
plug  screwed  in  the  cylinder  by  means  of  thread. 
The  plug  is  never  used  for  the  purpose  of  taking  out 
and  cleaning  out  the  cylinder.  We  had  4  water  plugs 
in  the  cylinders  of  the  compound  and  that  was  about 
the  only  engine  we  used  them  on.  All  of  the  engines 
have  two  cylinder  cocks  for  each  cylinder,  forward  and 
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back,  according  to  the  stroke  of  the  piston.  In  my 
opinion  they  had  the  solid  plug  in  compound  engines 
during  the  year  19 14.  There  is  no  rule  with  respect 
to  the  inspection  of  plug  which  is  screwed  in  there 
solid  and  there  would  be  no  way  of  making  an  in- 
spection without  taking  the  plug  out;  and  as  I  say  as 
a  usual  thing  we  didn't  do  that.  The  escape  of  steam 
due  to  a  crack  in  the  saddle  would  not  affect  the  power 
of  the  engine.  The  effect  on  the  engine  of  a  very 
bad  crack  in  the  saddle  would  be  that  steam  might 
possibly  blow  down  and  come  up  in  under  the  cylinder, 
and  in  cold  or  heavy  weather  or  heavy  atmosphere  it 
might  assist  in  obstructing  the  view  of  the  engineer, 
but  it  would  have  to  be  a  pretty  large  crack  or  serious 
break  to  do  that  on  account  of  the  light  pressure  at 
which  exhausted  steam  comes  out  at  the  cylinder.  It 
would  permit  steam  to  go  down  toward  the  under- 
neath part  of  the  engine,  but  I  don't  think  it  would 
affect  the  rails  because  it  is  about  17  or  igi/<  inches 
from  where  that  opening  would  be  to  a  point  over  the 
rail.  Any  steam  or  water  escaping  through  a  cracked 
saddle  would  go  down  straight  through  a  small  chan- 
nel. It  is  the  same  as  coming  right  down  through 
the  pipe  and  working  right  straight  down  to  the 
roadbed.  There  is  never  enough  pressure  to  cause 
steam  to  spread  out  when  it  strikes  the  atmosphere,  and 
it  would  spread  through  the  atmosphere  or  be  carried 
by  the  wind  and  if  after  it  strikes  the  atmosphere  it 
spreads  and  shows  dampness  in  all  directions  that 
would  have  no  effect  at  all  in  causing  the  engine  to 
slip  because  a  steam  leak  such  as  you  are  alluding  to 
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would  be  ahead  of  the  sand  pipe,  about  4  or  5  feet, 
and  consequently  would  have  no  communication  with 
the  sand  that  goes  on  the  rail  in  the  way  of  dampening 
the  sand  or  blowing  it  off  and,  while  dampness  might 
get  on  the  rail  regardless  of  the  sand  there  would 
not  be  any  more  than  the  ordinary  moisture  and  the 
sand  would  be  between  that  moisture  and  the  wheels, 
but  I  don't  think  the  moisture  would  get  on  the  rail. 
A  crack  in  the  exhaust  channel  such  as  I  have  de- 
scribed would  be  about  18  inches  out  of  the  line  of  the 
rail  and  about  3  or  3^  feet  above  the  rail.  After 
exhaust  steam  passes  by  such  a  crack  it  goes  to  the 
final  exhaust  through  the  stack,  and  under  such  con- 
ditions I  do  not  think  it  likely  that  water  or  steam 
would  be  thrown  over  the  rail  even  if  the  crack  were 
heavy.  I  think  it  would  not  be  possible  for  the  reason 
that  there  is  a  large  opening  to  relieve  that  exhaust 
and  there  would  have  to  be  some  back  pressure  which 
would  drive  that  steam  through  the  crack  under  pres- 
sure. There  might  be  some  leakage  which  would 
show  up  in  cold  or  heavy  weather,  but  not  in  fair  or 
warm  weather,  but  I  don't  think  you  would  notice  it, 
and  I  don't  think  that  at  any  time  there  would  be 
enough  leakage  to  cause  any  reduction  in  the  traction 
force  of  the  engine.  The  atmospheric  conditions  in 
cold  weather  will  always  show  up  a  steam  leak,  more 
than  on  a  clear  warm  day. 

Redirect  Examination. 
I    am    familiar    with    the   condition    of    defendant's 
engine  No.  965,  mentioned  in  counts  i  to  6  inclusive. 
The  first  time  that  engine  was  in  my  shop  for  general 
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overhauling  was  on  June  6,  1914,  and  it  was  put  in 
service  August  7,  1914.  During  the  time  that  engine 
was  in  the  shop  $4,995.00  was  expended  in  putting 
her  into  shape  and  she  was  given  the  minute  inspec- 
tion such  as  I  have  detailed — a  thorough  overhauling, 
and  at  the  time  she  was  turned  out  of  the  shop 
she  conformed  absolutely  in  all  respects  to  all  require- 
ments of  the  Interstate  Commerce  Commission  under 
the  safety  appliance  acts  and  under  the  boiler  in- 
spection act,  and  under  the  other  orders,  rules  and 
regulations  of  the  Interstate  Commerce  Commission. 

The  Court:     When  did  you  say  she  was  shopped? 

A.     On  June  6,  1914,  to  August  7,  1914. 

O.     When  was  this  delay? 

Mr.  Burks:     On  October  4,  1914. 

(Witness  continuing) :  At  the  time  she  was  turned 
out  of  the  shop  engine  No.  965  was  in  a  condition  to 
haul  her  tonnage  rating,  and  there  was  nothing  which 
would  cause  me  or  any  member  of  my  organization  to 
foresee  that  she  would  encounter  any  mishaps.  The 
engine  was  as  near  perfect  according  to  our  system 
of  inspection  and  doing  work  as  we  could  make  it. 
And,  according  to  the  work  report  of  the  engineer 
that  broke  the  engine  and  the  engineer  that  took  the 
tonnage  train  from  San  Bernardino  to  Barstow,  the 
return  working  report  from  Barstow  would  indicate 
that  the  engine  was  in  good  condition  and  wanted 
by  the  master  mechanic  of  that  division.  I  am  familiar 
in  a  general  way  with  the  requirements  of  the  Inter- 
state Commerce  Commission  under  the  boiler  inspec- 
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tion  act  as  well  as  with  the  system  of  rules  and  regula- 
tions thereunder. 

"Q.  I  will  ask  you  to  state  whether  or  not  it  is 
customary  and  usual  among  well  operated  railroad 
throughout  the  United  States  to  use  in  interstate 
commerce  engines  from  which  some  steam  escapes, 
so  long  as  there  is  not  a  sufficient  quantity  escaping 
therefrom  to  obscure  the  vision  of  the  engine  men? 

A.  There  is  a  certain  amount  of  steam  leak  out 
of  any  service  from  terminal  to  terminal  on  nearly 
any  power  that  has  been  operated  on  any  road  that 
I  have  been  connected  with.  But  these  steam  leaks 
are  not  permitted  of  any  kind  to  come  out  of  terminals. 
More  especially,  it  is  not  the  practice  to  permit  any  en- 
gine to  leave  the  terminals  with  any  steam  leaks  that 
will  obscure  the  vision  of  the  crew." 

The  test  is  as  to  whether  there  is  a  sufficient  quantity 
escaping  to  obscure  the  vision  of  the  enginemen.  I 
have  in  my  office  files  a  certified  copy  of  the  circular 
issued  by  the  Interstate  Commerce  Commission  con- 
taining the  rules  agreed  upon  by  the  railroads  and 
promulgated  by  the  commission  pursuant  to  the  Boiler 
Inspection  Act,  but  I  haven't  it  here.  When  I  referred 
to  the  yoke  rivets  used  by  the  Santa  Fe  as  "our  bolts" 
I  meant  that  the  yoke  bolts  or  rivets  in  use  by  the 
Santa  Fe  are  of  a  different  character  from  those  used 
by  other  railroads  whose  cars  come  onto  its  lines.  If  I 
referred  to  ''bolts"  I  was  in  error.  I  want  to  correct 
that  to  rivets.  We  use  1%  to  i^  rivets  in  the  regular 
form  of  a  rivet  made  of  good  iron. 
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Recross-Examination. 
In  case  there  would  be  a  leak  in  the  saddle  on  the 
left  side  between  the  frame  and  center,  the  steam  and 
water  will  escape  downward  and  then  if  it  did  not 
disappear,  if  it  was  such  a  leak  as  not  to  disappear 
when  it  was  going  down,  the  steam  would  pass  up 
possibly  under  the  cylinder  or  follow  out  under  the 
engine.  I  couldn't  say  just  exactly  what  direction 
it  would  take,  but  I  don't  think  it  would  be  any  more 
liable  to  take  the  direction  of  the  rail  than  any  other 
direction.  If  it  was  a  bad  enough  leak  it  is  possible 
that  it  would  take  the  direction  of  the  rail,  but  not 
more  than  any  other  direction.  The  live  steam  pipe 
comes  down  in  front  of  the  saddle  and  connects  with 
the  high  pressure  cylinder.  In  case  there  should  be  a 
leak  in  the  steam  pipe  it  would  follow  in  the  same 
direction  as  to  exhaust  cavity  in  the  saddle.  If  it  should 
be  a  bad  break  in  the  steam  pipe  the  steam  and  water 
would  not  reach  the  rail  of  the  track  because  th^ 
steam  pipe  is  connected  up  about  4  feet,  and,  as  a 
usual  thing,  the  steam  is  dry,  and  my  personal  opinion 
is  that  it  would  never  touch  the  rail  because  it  would 
blow  up.  Of  course,  you  would  have  no  steam  leak 
in  that  pipe  you  refer  to  if  it  was  not  moving,  but  if 
the  engine  was  moving  the  chances  are  the  steam 
would  go  back  in  the  opposite  direction  to  what  the  en- 
gine was  moving.  If  that  steam  leak  was  underneath 
the  pipe  then  naturally  it  would  go  down  to  the 
ground.  If  it  was  ahead  of  the  pipe  it  would  go  ahead 
or  in  either  direction.  If  the  steam  pipe  should  be 
leaking  very  badly  and  there  should  be  a  big  leak  in 
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the  saddle  on  the  left-hand  side  between  the  frame 
and  the  center  of  the  saddle  and  the  water  should  be 
coming  down  in  large  volumes  then  there  would  be  a 
possibility  of  water  getting  on  the  rail,  but  not  any 
more  than  any  other  direction.  When  engine  No.  965 
left  the  shop  on  August  7,  as  far  as  we  know  from 
our  inspection,  and  according  to  the  work  report  of 
the  engineer  who  broke  that  engine  in,  and  the  work 
report  of  the  engineer  who  delivered  the  engine  to 
Barstow  under  tonnage,  it  was  in  perfect  condition 
when  it  left  the  shop.  That  work  report  is  in  my 
files  if  you  want  to  see  it.  My  statement  as  to  the 
condition  of  engine  No.  965  when  it  left  the  shop  on 
August  7,  1914,  was  based  upon  the  report  furnished 
me  by  me  inspector  and  O.  K.'d  by  the  general  fore- 
man, the  roundhouse  inspector,  and  the  engineer  that 
broke  the  engine  in  and  the  engineer  that  delivered 
the  engine  to  Barstow.  My  personal  knowledge  is 
from  looking  at  the  engine  from  time  to  time;  it  is  not 
my  practice  to  look  into  every  little  detail  of  every 
engine  that  passes  through  my  shop  and  by  making 
light  inspection  of  the  engine  as  she  was  delivered  to 
the  roundhouse.  The  day  the  engine  was  turned 
over  to  the  roundhouse  off  of  the  firing  line  I  did  not 
make  a  general  inspection,  but  an  outside  inspection 
was  made  by  the  general  foreman  and  myself,  in 
August,  after  it  had  been  repaired.  We  would  go 
over  as  far  as  I  am  concerned  and  check  up  the  card 
— the  number  i  and  number  3  cards  that  are  sworn  to 
before  a  notary  public  by  the  boiler  inspector  and  the 
general  inspector  of  the  outside  parts  of  the  engine 
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by  walking  around  it.  Now,  understand  me  the  inspec- 
tion I  made  is  just  a  light  inspection.  I  do  not  make 
a  thorough  inspection  of  every  part  of  an  engine 
as  it  is  being  assembled  because  I  couldn't  carry  it. 
I  have  got  to  rely  on  the  organization  to  carry  that 
inspection.  Then  I  get  the  general  result  and  the 
general  condition  of  the  engine  leaving  the  shop  by  the 
service  it  performs  by  keeping  in  touch  with  the 
master  mechanic  who  will  keep  in  touch  with  the 
reports  from  the  road  foreman.  That  is  the  way  that 
knowledge  comes  back  to  me  mostly.  My  statement 
with  respect  to  the  condition  of  the  engine  at  the 
time  it  went  out  of  the  shop  on  August  7  was 
based  entirely  on  information  received  from  these 
various  reports  and  cards  handed  to  me  bv  my  or- 
ganization. 

Redirect  Examination 
From  my  personal  inspection  and  from  the  reports 
made  to  me  I  derive  my  knowledge  of  the  condition 
of  the  965  to  which  I  testified.  I  do  not  want  to  lead 
you  to  believe  that  I  inspected  every  engine  personally 
that  comes  out  of  the  shop.  I  have  got  to  rely  on 
my  organization.  But  I  inspect  as  many  as  I  can 
with  light  inspection  and  I  would  not  like  to  say  that 
engine  No.  965  was  overhauled  absolutely  and  in- 
spected under  my  personal  supervision  and  inspection. 
But  it  is  overhauled  and  handled  and  inspected  accord- 
ing to  the  service  along  with  the  routine  of  other 
engines  by  the  dififerent  department  foremen,  which 
is  the  only  way  I  have,  and  ])y  verifying  the  system  of 
reports  and  thereafter  receive  a  written  report,  called 
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my  1600.  from  Mr.  Gallaher,  general  foreman,  as  to 
the  work  which  had  been  done  on  that  engine.  I 
have  not  that  report  here.  It  is  just  a  general  report 
giving  the  cost,  but  I  have  a  final  report  sent  to  me  by 
Mr.  Armstrong,  master  mechanic  of  the  Arizona 
division,  accepting  this  engine  with  a  few  minor  jobs 
that  had  to  be  done,  which  was  nothing  but  running 
reports  taken  care  of  at  the  terminals,  which  indicate 
that  the  engine  and  her  tonnage  was  accepted  in 
perfect  condition.  This  report  is  contained  in  a  letter 
from  Mr.  Armstrong,  master  mechanic  of  the  Arizona 
division,  to  whom  this  engine  was  delivered  for  service, 
stating  the  condition  in  which  the  engine  was  received 
at  Barstow.  That  letter  was  written  by  ]\Ir.  A.  G. 
Armstrong,  master  mechanic  of  the  Arizona  division, 
to  me — H.  S.  Wall,  superintendent  of  shops,  at  San 
Bernardino — and  it  contains  information  given  by  Mr. 
Armstrong  to  me.  It  is  Mr.  Armstrong's  statement 
or  report,  made  in  the  regular  course  of  business  of  the 
company.  Mr.  Armstrong  was  the  man  to  whom  I 
sent  this  engine.  He  is  the  man  who  is  responsible 
for  the  power  of  that  division — all  three  districts. 
He  writes  his  acceptance  of  the  power  as  it  is  de- 
livered to  his  territory  from  the  shop  superintendent, 
and  that  is  detail  work  that  is  not  taken  up  with 
'Mr.  Bean's  office.  It  is  simply  a  personal  regulation 
that  I  made  requiring  the  different  master  mechanics 
to  write  me  on  receipt  of  the  engine  at  the  various 
terminals  so  that  I  will  have  a  check  on  the  power  and 
tonnage.  The  company  does  not  necessarilv  require 
that,   but   it   is    for   my   information   and   this   report 
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is  made  by  the  engineer  who  handles  the  eng^ine  under 
tonnage  from  San  Bernardino  to  Barstow.  He  writes 
it  to  me.  The  man  who  handles  the  engine  or  delivers 
it,  or  operates  it,  makes,  what  is  called,  an  engineer's 
report,  and  Armstrong  got  his  information  from  the 
engineer's  work  report  to  him,  which  is  taken  off  the 
work  report  book  at  Barstow.  The  information  con- 
tained in  the  letter  Armstrong  wrote  to  me  and  in 
which  he  makes  certain  statements,  is  obtained  from 
the  work  report  book  at  the  Barstow  roundhouse,  and 
that  report  was  made  by  the  engineer  that  delivered 
the  engine  from  San  Bernardino  to  Barstow.  That  is 
the  engineer's  report  and  I  mean  that  Mr.  Armstrong- 
copied  it  from  the  engineer's  report  into  this  letter  and 
sent  it  to  me  and  gave  me  the  information  which  is 
copied  off  of  the  engineer's  report. 

Recross-Examination. 
It  is  my  usual  procedure  when  I  am  in  San  Ber- 
nardino with  the  general  foreman  to  go  around  all 
shop  engines  before  they  are  sent  on  trial  trips  and 
after  the  work  that  is  reported  after  the  trial  trip 
before  the  engine  is  delivered  from  the  roundhouse  at 
San  Bernardino.  Now,  I  cannot  do  that  on  all  en- 
gines, because  there  are  times  when  I  am  not  at  San 
Bernardino.  I  make  it  my  business  to  do  that  as  much 
as  possible.  I  was  in  San  Bernardino  on  August  7, 
and,  according  to  my  usual  procedure,  I  inspected 
engine  No.  965  before  it  left,  under  the  regular  pro- 
cedure in  business,  but  I  don't  want  to  say  positively 
that  I  did  as  I  don't  know  positively  that  I  inspected 
that  engine  personally. 
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Redirect  Examination. 

I  know  absolutely  that  engine  965  was  inspected 
by  4  different  representatives  of  my  organization 
before  it  left  my  custody,  because  by  the  system  of  in- 
spection that  I  have  between  my  inspector  and  round- 
house inspector,  and  general  foreman  and  general 
erecting  foreman,  I  absolutely  know  of  my  own  knowl- 
edge that  they  made  that  inspection,  as  it  is  done 
according  to  orders.  I  did  not  see  them  make  the 
inspection,  but  they  made  the  inspection  if  they  fol- 
lowed my  orders  and  instructions,  and  I  have  every 
reason  to  believe  that  they  followed  it.  I  cannot  say 
that  I  know  that  my  instructions  were  followed  any 
more  than  that  is  the  usual  procedure  and  I  have 
convinced  myself  enough  in  noticing  them  coming  out 
of  the  shop  that  the  organization  does  fully  follow' 
out  the  instructions,  but  I  was  not  with  them  per- 
sonally and,  therefore,  do  not  know  personally  that 
they  inspected  it. 

I  spoke  yesterday  of  the  work  which  was  done 
upon  engine  965  before  it  was  turned  out  of  the  shops 
in  August,  19 14.  I  have  here  a  report  showing  all 
work  done  upon  that  engine  and  the  cost  thereof, 
which  is  what  is  termed  the  11 60  report  which  the 
master  mechanic  makes  out,  showing  the  items  by 
groups  of  work  to  be  performed  on  the  locomotive, 
giving  an  estimate  of  cost  of  labor  and  material  plus 
overhead  charges.  That  estimate  is  passed  to  me  to 
pass  on  after  the  engine  is  stripped,  or  passing  through 
the  shop  to  make  the  final.  We  have,  of  course,  a  lee- 
way on  the  difference  between  the  final  cost  and  the 
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estimate.  This  1160  report  is  accompanied  then  by  the 
2509  to  the  office  of  Mr.  Bean,  our  mechanical  super- 
intendent, after  being  accepted  by  me;  it  is  then  passed 
to  our  assistant  to  the  Vice-President  Mr.  Purcell  for 
approval  to  expend  the  amount  of  money  on  that 
engine.  Everything  is  included  in  this  report,  covering 
a  general  overhauling;  the  engine  is  stripped  entirely 
to  the  frames,  cylinders  and  boiler,  which  is  intact,  and 
w^hen  the  approval  comes  back  we  proceed  with  the  re- 
pairs and  we  make  the  final.  The  estimate  on  engine 
965  is  $4999,  the  figures  I  gave  you  yesterday,  and  the 
final  figure  is  $6,005.47,  which  means  that  all  parts 
of  that  locomotive  received  attention  and  general 
repairs  and  was  put  in  first  class  condition,  or  equal 
to  new  power  started  by  the  manufacturers,  and  abso- 
lutely, as  near  as  it  can  be  made,  a  perfect  engine,  at  a 
total  cost  of  over  $6000.00. 

Testimony  of  C.  D.  Buzzell. 

C.  D.  Buzzell  testified  on  behalf  of  defendant: 
My  name  is  C.  D.  Buzzell.  I  am  general  foreman 
of  the  car  department  of  the  Atchison,  Topeka  and 
Santa  Fe  Railway  Company  at  San  Bernardino,  and 
have  been  engaged  in  the  employ  of  that  company 
for  17/4  years.  Previous  to  that  time  I  had  other 
railroad  service,  with  the  Burlington,  and  with  the 
Wisconsin  Central.  I  am  a  member  of  the  Master 
Car  Builders'  Association,  which  is  formed  for  the 
interchange  of  cars  and  business  over  the  United 
States  and  Canada,  to  prescribe  certain  standards  and 
specifications  for  different  parts  of  equipment  and  to 
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facilitate  the  movement  of  cars  in  interchange.  The 
nature  of  my  duties  is  to  look  after  the  repairing  of 
cars  of  all  classes,  see  that  they  conform  to  standards, 
and  that  they  are  in  the  proper  physical  condition  to 
safely  carry  their  lading  to  destination.  The  stan- 
dards we  maintain  in  securing  that  efficiency  in  equip- 
ment are  prescribed  by  the  Master  Car  Builders'  Asso- 
ciation and  by  the  Interstate  Commerce  Commission 
relative  to  certain  features  pertaining  to  safety  de- 
vices. For  the  purpose  of  maintaining  equipment  in 
accordance  with  those  prescribed  standards  a  corps 
of  skilled  labor  is  maintained;  information  is  fur- 
nished them,  and  certain  rules  and  regulations  govern 
the  inspection  and  repair  of  all  equipment.  The 
manner  in  which  I  repair  cars,  the  source  from  which 
cars  are  received  and  my  duties  with  respect  to  them 
are  as  follows:  Cars  are  inspected  by  skilled  men, 
defects  found  thereon  are  chalk-marked  and  written  on ; 
if  the  car  is  not  in  a  fit  physical  condition  it  is 
marked  "Bad  Order."  In  addition  to  that  a  card  is 
placed  on  the  car  stating  briefly  some  of  the  repairs, 
or  all  of  them,  that  are  necessary  to  be  made.  This 
precludes  any  possibility  of  the  car  being  taken  out 
of  the  terminal  until  such  repairs  have  been  made, 
either  by  sending  it  to  the  shop  or  being  repaired 
while  in  the  train  yard,  if  the  defects  are  of  a 
small  nature.  Upon  the  "bad  order"  card  which  I 
mentioned  are  written  the  initials,  class  of  car,  date, 
sent  to  the  shop,  time  placed,  time  repaired,  load  or 
empty,  and  a  line  for  defects;  also  information,  if 
received  from  another  road,  engine  number,  and  train 
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number.    In  connection  with  my  work  we  also  have  car 
inspectors  in  the  train  yard  and  they  are  required  to 
make  in  connection  with  their  duties  a  report  in  each 
case  where  a  car  is  received,  and,  upon  inspection,  is 
found  to  be  in  bad  condition.     Whenever  the  car  is 
loaded  they  immediately  report  to  the  yard  clerk  and 
the  yardmaster's  office  that  this  car  is  "Bad  Order" 
and   in   need   of   repairs,    and   in   pursuance   of   such 
report  the  car  is  then  immediately  set  on  the  repair 
tracks  to  receive  such  repairs  as  are  necessary  to  make 
it  safe  to  carry  the  lading  or  to  comply  with  interstate 
laws,  by  which  I  mean  that  there  are  a  great  many 
defects  in  interstate  traffic  that  may  exist  which  are 
in  violation  of  the  Safety  Appliance  Acts,     Any  of 
these  defects  must  be  repaired  before  a  car  is  allowed 
to  leave  the  terminal.    My  experience  on  other  railroads 
and  that  of  the  defendant  company  covers  a  period  of 
28  years,  during  which  time  I  have  observed  the  prac- 
tices  of   other   railroads   in   connection   with   the   in- 
spection  of   cars    and   equipment    along   the   lines    to 
which  I  have  testified,  and  have  familiarized  myself 
with    the    requirements   of    the    Interstate    Commerce 
Commission   and   the   laws  bearing  upon   the  subject 
of  safety  appliances  and  equipment,  as  well  as  with 
the    recommendations    of    the    Master    Car    Builders' 
Association.     As   to   the    practices   of  the   defendant 
company   with   respect   to   its    inspection   of  cars   and 
equipment  received  by  it  and  used  by  the  company  in 
its  business   as   compared   with   those  of  other  com- 
panies the  inspections  of  cars  on  all  roads  are  very 
similar.      Relative    to    safety    appliances    there    is   no 
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difference  whatever  in  the  m-inspections,  but  on  moun- 
tainous roads  the  inspection  is  more  severe  than  in 
level  territory,  for  the  reason  that  cars  have  to  be 
in  better  physical  condition  to  withstand  the  strains 
that  they  are  subjected  to  in  ascending  and  descend- 
ing the  mountainous  grades  and  being  handled  by 
heavy  power;  and  especially  in  this  territory  of  the 
Santa  Fe,  or  in  territories  of  other  roads  where 
mountain  grades  enter  into  the  handling  of  traffic,  the 
inspection  of  cars  is  much  more  rigid  than  in  a  level  or 
water-grade  district.  As  an  experienced  railroad  man 
I  will  say  that  there  has  never  been  any  better  method 
devised  for  the  purpose  of  connecting  up  trains  and 
hauling  them  than  by  means  of  the  draw  bar,  and  so 
far  as  tests  have  been  able  to  determine,  there  is  no 
superior  method.  The  safety  appliance  laws  require 
the  use  of  draw  bars  and  that  the  cars  shall  be  equipped 
with  draw  bars  and  automatic  couplers  and  shall  couple 
automatically  by  impact  and  may  be  uncoupled  without 
the  necessity  of  men  going  between  the  cars.  The 
draw  bars  customarily  and  ordinarily  used  by  the  Santa 
Fe  defendant  railway  company  conform  in  all  respects 
to  the  provisions  of  the  safety  appliance  acts  and 
those  draw  bars  are  customarily  and  ordinarily  applied 
in  strict  accordance  with  the  requirements  of  those 
acts,  and  when  they  are  kept  in  proper  condition  they 
conform  to  the  statutes. 

Cross- Examination, 
The  systerh  followed  by  defendant  company  as  to 
inspection  precludes  the  possibility  of  cars  leaving  ter- 
minals in  a  defective  condition  as  far  as  is  possible  with 
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the  human  element  entering  into  it.     It  is  possible  that 
in   cases   cars   get   away    from   the   terminal   without 
having  had  the  proper  inspection.     Cars  ascending  and 
descending  mountainous  grades  must  be  subjected  to 
a    more    rigid    inspection    than    cars    used    in    a    level 
country    on    account    of    additional    force   and    strain 
being  placed  upon  them  to  handle  them  over  grades. 
I  can  best  explain  why  greater  force  is  used  in  the 
handling   of   cars    over   mountainous    grades    in    this 
manner — you  can  take  any  vehicle  and  roll  it  along 
on  a  level  floor  or  track,  as  the  case  may  be,  with  a 
great  deal  more  ease  than  you  can  do  it  by  pushing  it 
up   hill.      In   case   an   engine   has   practically    its    full 
rating  on  a  hill,  and  there  is  some  trouble  in  starting 
the  engine,  the  train  is  at  times  subjected  to  greater 
strain  than  at  others,  and  that  is  liable  to  result  in 
breaking  the  train  in  two  because  of  the  strain — it  is 
harder  to  start  a  train  on  a  grade  than  it  is  on  a  level 
piece  of  track,  and  an  engine  is  more  liable  to  slip  in 
starting  the  train.     The  effect  of  the  slipping  of  the 
engine  on  a  train  is  very  hard  on  the  couplers — on  the 
coupling  of  cars  and  it  is  more  liable  to  break  them 
out,   and  in  case  there  are   two  engines   pulling  the 
train  up  hill  there  is  greater  liability  under  those  con- 
ditions because  a  helper  engine  is  usually  tut  in  in 
the   middle   of    the    train,    and    if   the   helper    engine 
slips,  that  throws  an  undue  strain  on  the  train  on  ac- 
count of  the  head  engine  working  steam  and  a  quick 
shock    being    distributed    over    the    train    on    account 
of   the   second   engine   slipping,    for   it  causes   a   very 
sudden  jerk  on  the  equipment  entirely  through  the  train 


The  Atchison,  Topeka  and  Santa  Fe  Ry.  Co.      8i 

(Testimony  of  C.  D.  Buzzell.) 

and  the  same  is  true  in  case  the  regular  engine  slips 
instead  of  the  helper  engine.  The  method  followed  in 
starting  trains  on  the  hills  where  the  engines  have 
almost  their  entire  rating  and  a  helper  engine  being 
used  is  that  the  rails  are  sanded  to  help  eliminate 
any  possibility  of  their  slipping.  In  case  of  a  com- 
pound engine,  where  they  have  a  high  and  low  pressure 
cylinder,  live  steam  is  used  in  the  large  or  low 
pressure  cylinder  to  a  certain  extent,  but  very  slightly, 
as  that  balances  the  engine  and  makes  it  work — starts 
a  train  easier  where  it  has  good  traction  and  gives  it 
more  power,  and  at  the  same  time  it  gives  power 
easier  without  the  possibility  of  a  jerk.  The  purpose 
of  the  compounding  of  an  engine  is  to  get  more 
power  out  of  a  given  amount  of  steam  for  the  purpose 
of  economy.  When  they  start  a  train  on  a  hill  they 
frequently  back  up  the  engine  in  some  way  in  order 
to  take  up  the  slack,  in  which  case  a  brake  would  be 
applied  on  the  rear  end  of  the  train  in  case  it  was 
going  up  a  hill.  This  brake  is  not  necessarily  applied 
by  means  of  a  hand  brake  for  it  may  be  applied  by  air 
by  the  engineer.  An  engineer  can  handle  his  air  in 
such  manner  as  to  have  his  cars  all  tightly  together 
and  release  his  air  and  start  his  train  at  the  same  time 
so  as  to  get  the  benefit  of  whatever  amount  of  slack 
is  in  the  train  so  that  he  will  only  have  to  start  one 
car  at  a  time — one  car  follows,  and  then  another  one, 
and  then  another  one,  and  so  on  until  the  end  of  the 
train  is  reached,  before  he  is  pulling  them  all,  and  by 
that  time  he  has  gained  a  little  momentum.  When 
the  train  is  ready  to  start,  then  they  throw  the  brake 
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on  the  rear  car  and  allow  the  cars  to  run  together 
in  that  manner,  and  when  they  start  the  engine  in 
front  first  moves  the  first  car  and  there  is  some 
movement  of  that  first  car  before  the  second  car  is 
moved  at  all  and  in  that  way  the  cars  are  taken  up 
gradually  and  the  engine  acquires  momentum  in  that 
way  that  it  would  not  acquire  if  the  train  was  taut  and 
it  would  all  have  to  be  started  at  the  same  moment. 
If  an  engine  has  only  half  of  its  rating  or  tonnage 
instead  of  full  tonnage  there  is  greater  likelihood 
of  strain  on  the  draw  bars  in  the  cars. 
Redirect  Examination. 
It  might  be  possible  for  one  of  these  cars  to  pass 
a  terminal  in  a  defective  condition,  but  in  view  of 
the  methods  in  use  by  the  defendant  company  in  the 
month  of  October,  1914,  and  its  methods  of  inspec- 
tion and  other  methods  of  operation,  it  is  not  probable 
that  any  car  could  leave  a  terminal  in  a  defective 
condition.  Every  freight  train  is  inspected  as  soon  as 
or  very  soon  after  it  arrives  at  a  terminal,  by  inspec- 
tors, and  is  gone  over  thoroughly,  and  after  any  train 
has  been  broken  up  by  the  switchmen  in  diverting 
cars  and  setting  out  cars  for  different  points  and  the 
train  again  made  up  it  may  be  found  that  some  damage 
has  occurred  in  switching  so  that  the  train  is  then 
inspected  again  before  leaving,  and  in  that  way  it  has 
a  double  check  of  the  inspectors  and  also  of  the  train 
crew,  because  certain  men  in  each  train  crew  are 
supposed  to  go  over  their  train  before  leaving  a  ter- 
minal from  one  end  to  the  other  to  see  if  they  can  see 
anything  that  is  not  right;  so,  while  I  say  it  is  pos- 
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sible  for  something  to  be  overlooked,  it  is  not  probable. 
This  second  inspection  to  which  I  refer  is  made  after 
the  engine  and  caboose  are  attached  to  the  train,  and 
before  any  of  these  freight  trains  leave  a  terminal 
they  are  provided  with  each  of  these  inspections  that 
I  have  referred  to.  Certain  information  is  communi- 
cated to  the  engineer  regarding  air  brakes.  It  is 
reported  to  the  engineer  that  they  have  so  many  cars 
in  the  train  and  so  many  cars  with  air  operative 
on  them.  That  is  merely  a  matter  of  form  in  the 
check  with  our  road;  but  I  do  not  think  other  roads 
require  it,  but  we  do,  as  an  additional  precaution  and 
information  for  the  engineer.  The  territory  governs 
the  tonnage  rating  of  engines  and  an  engine  that  is 
used  in  a  mountainous  country  would  not  have  as 
high  a  rating  as  one  used  on  level  te/ritory  or 
comparatively  level  territory.  This  rating  is  ascer- 
tained and  based  upon  the  tractive  power  of  the 
locomotive  and  the  experience  which  the  company 
has  had  with  the  equipment,  the  topography  of  the 
country  and  the  number  of  loads  usually  hauled  over 
such  country,  and  do  all  those  things  enter  into  and 
form  the  basis  or  foundation  for  fixing  the  tonnage 
rating  of  engines.  With  reference  to  a  slack  in  the 
train  and  the  use  of  a  helper  engine,  I  will  say  the 
existence  of  slack  under  the  conditions  concerning 
which  counsel  for  the  Government  has  inquired  is 
necessary  for  a  cushion  to  avoid  undue  shocks.  There 
is  no  restriction  of  the  amount  of  slack  that  may 
be  used  in  a  train,  except  as  it  may  be  caused  by  a 
broken  spring  which  would  contribute  more  slack  and 
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which  is  not  allowable,  but  the  draw  bar  will  only 
allow  a  certain  amount  of  slack.  Where  a  helper 
engine  is  used  in  connection  with  the  movement  of  a 
train  such  engine  usually  comes  within  the  amount  of 
its  rated  tonnage  and  the  lead  engine  is  also  working 
within  its  tonnage  rating  and  for  the  purpose  of  taking 
care  of  slack  the  regular  engine  is  usually  on  the  head 
end  of  the  train  and  the  helper  engine  is  placed  a 
little  over  half  way  back  towards  the  rear.  The  yoke 
rivets  that  are  used  upon  cars  for  the  purpose  of 
connecting  up  draw  bars  do  not  differ  in  any  way 
from  those  in  general  use  on  other  roads.  Bolts  on 
cars  are  not  permissible  on  any  road  at  the  present 
time  and  rivets  are  used  exclusively  for  the  purpose 
of  securing  the  yoke  to  the  coupling  that  is  fastening 
the  draw  bar  to  the  cars.  The  rivets  used  upon  the 
Santa  Fe  do  not  differ  in  any  material  respect  from 
rivets  used  on  other  railroads.  They  are  practically 
the  same,  but  made  of  a  superior  quality  of  iron. 
Formerly  inch  and  one-eight  rivets  were  standard; 
but  for  the  last  3  years  inch  and  one-quarter  rivets 
have  been  made  standard.  The  Santa  Fe  Company 
uses  a  special  grade  of  iron  for  these  rivets  on  account 
of  it  not  being  as  liable  to  crystalization  as  are  steel 
and  some  other  materials.  In  my  judgment  the 
character  of  material  out  of  which  these  yoke  rivets 
used  by  defendant  are  formed  is  of  a  superior  quality 
to  the  materials  used  for  the  same  purpose  by  many, 
but  I  will  not  say  all,  other  railroads.  By  using  this 
model  and  the  sketch  which  I  have  drawn  on  the 
blackboard   showing  a   horizontal   section   of  a   draw 


The  Atchison,  Topeka  and  Santa  Fe  Ry.  Co.      85 

(Testimony  of  C.  D.  Buzzell.) 

bar,  follower  and  draft  rigging,  I  can  explain  the 
manner  in  which  yoke  rivets  are  applied  in  connection 
with  the  draw  bar.  A  yoke  comes  back  around  and 
over  the  end  of  the  draw  bar  and  is  lipped  over  the 
end  or  shank.  This  yoke  is  made  out  of  inch  and  a 
quarter  by  five  inch  wrought  iron  and  forms  a  pocket. 
This  yoke  is  lipped  over  each  of  these  flanges  at  the 
end  of  the  draw  bar  and  secured  to  this  coupler  by 
means  of  two  rivets.  This  yoke  contains  the  followers 
and  springs,  thereby  giving  the  coupler  the  necessary 
flexibility  when  secured  to  the  car  by  means  of  the 
check  pieces  and  other  parts  entering  what  as  a  whole 
is  called  the  draft  rigging.  The  yoke  at  the  end 
of  the  draft  rigging  is  secured  to  this  coupler  by  two 
inch  and  a  quarter  rivets  passing  clear  through  the 
yoke  and  the  shank  of  the  coupler.  The  follower  plates 
and  the  springs  are  placed  further  back  towards  the 
draft  sills  and  this  coupler  is  then  put  in  between 
the  two  cheek  pieces.  The  followers  are  made  out 
of  heavy  iron  varying  from  an  inch  and  three-quarters 
to  two  inches  in  different  equipment,  and  all  are 
fastened  to  the  car  in  such  manner  as  to  allow 
these  springs  to  be  compressed  or  extended.  This 
distortion  of  the  spring  by  compression  or  otherwise 
forms  the  basis  for  the  slack.  If  these  springs  are 
compressed  tightly  together,  then  there  is  no  slack  in 
the  train;  but  in  a  pulling  strain  the  opposite  takes 
place  and  the  springs  are  compressed  in  the  same 
manner,  but  the  coupler  goes  the  other  way  so  that 
in  shoving  the  coupler  into  the  car  it  compresses  the 
springs  on  account  of  the  back  part  of  the  spring  not 
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being  able  to  move  but  to  remain  stationary,  while 
in  the  pulling  strain  the  opposite  occurs  as  the  spring 
is  compressed  from  the  other  direction.  Couplers 
are  fastened  to  the  tender  in  practically  the  same  way 
as  to  the  car.  When  the  yoke  rivets  are  in  place 
there  is  no  play  around  them,  but  the  springs  can 
work  in  back  of  the  yoke  which  is  solid  to  the  coupler, 
behind  which  the  springs  are  placed  in  such  manner 
as  to  give  them  freedom  of  action  for  compression 
when  under  strain  to  enable  them,  when  no  undue 
strain  is  upon  them,  to  resume  a  normal  position. 
The  yoke  rivets  are  put  in  so  that  they  will  not  in- 
terfere with  the  construction  of  the  springs  because 
the  rivets  come  in  ahead,  between  the  springs  and 
the  face  of  the  coupler,  so  that  they  in  no  way  inter- 
fere with  the  spring  movement,  in  the  same  manner 
as  a  coil  spring  on  vehicles  or  on  an  ordinary  sereen 
door.  The  spring  has  free  action  to  compress  or  be 
distorted  as  the  case  may  be  in  each  case.  This  gives 
the  flexibility  to  the  spring.  The  rivets  are  in  a  com- 
partment different  from  that  in  which  the  springs  are 
contained  and  the  rivets  pass  through  in  the  yoke 
and  the  draw  bar  and  secure  this  yoke  to  the  draw 
bar  or  coupler  and  the  follower  sets  directly  back  of 
the  rear  end  of  the  coupler  and  the  springs  come  in 
back  of  that.  The  shank  of  the  coupler  does  not 
work  in  a  groove,  but  the  followers  or  other  devices 
used  in  place  of  followers,  of  which  there  are  many 
kinds,  does  work  in  what  might  be  termed  a  groove, 
as  it  has  plates  in  the  draft  rigging  allowing  them 
to  work  back  and  forth.    The  draft  timbers  are  located 
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on  each  side  of  the  yoke,  and  underneath  the  shank 
of  the  coupler  is  placed  what  is  termed  a  carrier  iron 
fastened  to  the  front  end  of  the  draft  timbers  and 
going  underneath  just  back  of  the  hood  of  the  coupler, 
while  above  the  shank  of  the  coupler  is  located  what 
is  termed  a  dead  block.  The  distance  between  the 
horn  of  the  coupler  and  the  front  end  of  the  dead 
block  under  M.  C.  B.  rules  varies  with  different  roads, 
but  is  approximately  two  inches,  although  some 
coupling  devices  allow  up  to  23^  inches.  The  draw 
bar,  being  shoved  back  when  taking  the  slack,  can  only 
get  what  slack  is  there  which  is  from  2  to  2^  inches, 
and  in  pulling  the  draw  bar  forward  as  the  engine 
starts  there  is  such  additional  slack  as  you  can  get  out 
of  the  springs  in  the  forward  pull.  All  roads  inter- 
changing in  interstate  commerce  do  not  have  the 
sleeve  with  this  lip  like  that  shown  on  the  board. 
If  one  of  the  bolts  or  rivets  extending  through  the 
butt  of  the  coupler  and  the  front  end  of  the  yoke 
should  be  broken  it  would  materially  minimize  the 
strength  of  the  draw  bar  if  the  lip  is  not  present, 
as  the  effect  is  to  weaken  the  connection  between  the 
coupler  and  the  yoke.  The  draw  bar  will  put  out, 
ordinarily,  from  2  to  2^4  inches,  according  to  the 
class  of  draft  rigging,  and  that  is  the  amount  of 
variation  that  can  be  acquired  before  the  springs 
are  set  solid  together.  If  the  brakes  are  set  at  the  rear 
of  a  train  of  forty  cars  and  the  train  is  backed  down 
as  far  as  it  can  be  before  the  slack  is  taken  up,  then  if 
there  is  2^  inches  variation  to  each  car  the  engine 
can  move  probably  a  distance  of  200  inches  before 
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the  rear  car  is  moved,  and  one  purpose  of  this  slack 
is  to  assist  in  the  starting  of  trains,  not  only  to  pre- 
vent shock,  but  also  to  assist  in  the  starting  of  trains. 
We  have  about  the  same  system  of  inspection  now  that 
we  had  in  October,  1914,  and  we  have  had  practically 
same  system  for  some  years,  although  it  has  been 
getting  a  little  more  rigid,  I  think,  every  year.  I  am 
acquainted  to  some  extent  with  other  divisions  on  the 
line  of  the  Santa  Fe,  and  though  instances  have  oc- 
curred and  do  occur  where  it  has  been  brought  to  the 
attention  of  the  Santa  Fe  Railway  Company  that  our 
inspectors  have  failed  to  discover  various  kinds  of  de- 
fects before  the  trains  have  left  the  terminals,  it  does 
not  occur  frequently.  I  would  not  say  that  it  is  very 
often  that  it  has  been  brought  to  the  attention  of 
the  railroad  company  by  the  Interstate  Commerce 
Commission  instances  where  their  inspectors  have  dis- 
covered defects  that  our  men  had  failed  to  find, 
although  it  has  occurred.  For  the  last  few  years  the 
Interstate  Commerce  Commission's  inspectors  have 
made  inspections  of  equipment  on  our  line  of  railroad, 
but  we  usually  are  not  aware  when  they  are  making 
inspections  for  violation  of  the  law.  There  is  another 
inspection,  termed  a  general  inspection,  made  jointly 
by  the  commission's  inspectors  and  our  own  ,and  such 
defects  as  are  found  are  noted,  and  reported,  I  pre- 
sume, jointly,  to  the  railroad  company  and  to  the 
commission.  I  presume  that  the  inspectors  for  the 
commission  make  and  send  to  the  Interstate  Commerce 
Commission  reports,  copies  of  which  then  are  returned 
to  the  railroad  company.     I  have  seen  copies  of  their 
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inspections,  but  I  don't  know  to  whom  they  ^o.  These 
inspections  are  not  always  made  after  our  men  have 
once  gone  over  the  same  equipment,  but  in  a  great 
many  instances  they  are.  There  have  been  instances 
where  defects  have  been  found  that  were  not  dis- 
covered by  our  employes,  and  where  reports  have 
been  sent  to  our  company  showing  defects  that  were 
not  discovered  by  our  employes  when  they  made  their 
inspections,  but  the  cases  I  have  found  of  that  kind 
I  would  not  say  were  very  numerous,  and  we  have  also 
had  cases  where  the  inspectors  for  the  commission 
have  discovered  cars  to  be  defective  and  not  equipped 
in  accordance  with  the  safety  appliance  laws  that  were 
not  discovered  by  our  employes. 

Redirect  Examination. 
In  my  28  years  of  railroad  experience,  the  instances 
I  have  known  of  where  matters  have  got  by  the  in- 
spectors under  my  department  and  have  thereafter 
been  reported  by  the  commission  have  been  of  infre- 
quent occurrence,  especially  if  you  consider  the  num- 
ber of  cars  inspected.  There  is  no  fixed  number  of 
cars  inspected  during  any  one  month,  and  I  do  not 
know  what  is  the  approximate  number  of  freight  cars 
on  the  coast  lines  on  any  one  date,  but  at  times  we 
have  handled  as  high  as  35,000  cars  through  a  small 
terminal  like  San  Bernardino  in  a  month.  An  order 
of  the  Interstate  Commerce  Commission  dated  March 
13,  191 1,  promulgated  pursuant  to  the  safety  appliance 
acts,  exacts  additional  requirements  with  regard  to  the 
standard  of  efficiency  of  equipment  and  prescribed  a 
standard  to  which  equipment  must  be  made  to  conform 
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on  or  before  the  ist  day  of  July,  1916,  and  since  the 
promulgation  of  that  order  we  have,  as  rapidly  as 
equipment  has  been  placed  on  the  repair  track,  been 
bringing  it  up  to  the  standards  prescribed  by  that 
order,  as  rapidly  as  it  was  possible,  although  by  the 
terms  of  that  order  we  are  given  until  July  i,  1916, 
to  bring  our  equipment  up  to  these  latest  requirements. 
I  am  not  familiar  with  the  provisions  of  the  boiler 
inspection  act,  as  that  has  nothing  to  do  with  my 
department. 

Recross-Examination. 
The  yoke  rivets  to  which  I  referred  go  all  the  way 
down  through  the  shank  of  the  coupler.  I  don't  know 
why  the  term  "bolts"  is  sometimes  used  in  referring 
to  these  "rivets."  It  is  true  that  a  number  of  years 
ago  some  railroad  companies  used  bolts  instead  of 
rivets,  but  bolts  are  not  allowed  by  the  Master  Car 
Builders'  Association  rules  to  be  applied  in  lieu  of 
rivets  in  coupler  yokes.  The  difference  between  a  bolt 
and  a  rivet  is  that  a  bolt  has  nuts  on  it  so  that  it  can 
be  removed  without  being  cut  out,  while  a  rivet  is  put 
in  there  hot  and  driven  up  and  riveted  over  so  that  it 
is  impossible  to  remove  it  without  its  being  broken  or 
cut  off  by  mechanical  means,  and  on  all  of  our  cars 
the  shanks  of  the  draw  bars  are  made  secure  by 
means  of  rivets  instead  of  yoke  bolts,  and  whenever 
foreign  cars  that  come  on  our  line  are  equipped  with 
yoke  bolts  instead  of  the  rivets,  we  remove  them  as 
soon  as  the  car  gets  on  our  line,  if  we  find  them.  There 
is  no  company  now  that  allows  bolts  to  be  put  in  in 
place  of  rivets,  and  I  doubt  whether  during  October, 
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19 14,  we  handled  any  foreign  cars  that  had  the  yoke 

bolts  instead  of  the  yoke  rivets. 

Re-Redirect  Examination. 
Among  train  men  yoke  rivets  are  referred  to  as 
yoke  bolts  quite  frequently,  and  the  two  terms  "yoke 
rivets"  and  "yoke  bolts"  are  used  interchangeably.  I 
regard  the  rivet  as  more  efficient  because  the  nut  is 
less  liable  to  fall  off  and  cause  the  bolt  to  drop  out 
and  because  the  rivets  are  less  liable  to  breakage.  I 
know  of  no  standard  of  requirement  fixed  by  the 
Interstate  Commerce  Commission  with  respect  to  yoke 
bolts  and  draft  rigging.  There  is  no  requirement  of 
the  Interstate  Commerce  Commission  defining  the 
tensile  strength  or  dimensions  of  yoke  bolts  or  yoke 
rivets  and  the  government  does  not  contend  that 
there  is. 

Testimony  of  Benjamin  H.  Lent. 

Benjamin  H.  Lent  testified  on  behalf  of  defendant: 
Direct  Examination. 

My  name  is  Benjamin  H.  Lent.  I  am  road  foreman 
of  engines  in  the  employ  of  defendant  and  have  been 
so  employed  between  6  and  7  years.  Previous  to  that 
time  my  employment  was  locomotive  engineer  for  de- 
fendant company.  Previous  to  that  time  I  had  worked 
in  that  capacity  a  short  time  for  the  Missouri  & 
Arkansas.  In  my  capacity  as  road  foreman  of  engines 
in  the  employ  of  defendant  I  am  fairly  familiar  with 
the  terms  and  requirements  of  the  order  of  the  Inter- 
state Commerce  Commission  dated  June  2,  191 1,  in 
the  matter  of  the  preparation,  approval  and  establish- 


92  United  States  of  America  vs. 

(Testimony  of  Benjamin  H.  Lent.) 
ment  of  rules  and  instructions  for  the  inspection  and 
testing  of  locomotives,  boilers  and  their  appurtenances, 
which  was  promulgated  pursuant  to  an  act  of  Con- 
gress approved  February  17,  191 1.  I  am  familiar  with 
the  requirements  of  Rule  50  as  embraced  in  the  order 
of  the  commission  as  set  forth  in  the  official  publica- 
tion which  you  have  shown  me. 

Testimony  of  John  A.  Christie. 

John  A.  Christie  was  recalled  and  testified. 
Direct  Examination. 

I  am  familiar  with  the  requirements  of  the  act  of 
Congress  approved  March  4,  1908,  and  known  gen- 
erally as  the  hours  of  service  act. 

Exception  No.  i. 

O.  That  act  by  its  terms  became  effective  March 
4,  1908,  after  its  passage  and  approval  by  the  Presi- 
dent of  the  United  States  on  March  4,  1907.  Since 
that  date  what  changes  in  methods,  practices  or  prop- 
erties have  been  made  by  The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company  upon  the  division  of 
which  you  are  in  charge  for  the  purpose  of  securing 
a  compliance  with  that  law? 

Mr.  Walter:  If  the  court  please,  we  object  to  that 
as  being  immaterial  and  not  in  any  way  pertaining  to 
the  issues  in  this  case. 

Which  objection  was  by  the  court  sustained;  to  which 
ruling  the  defendant  then  and  there  duly  excepted. 
Exception  No.  2. 

Mr.  Burks:  I  now  desire  to  make  the  following 
offer  of  proof.     I  offer  to  prove  by  this  witness  that. 
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anticipating  the  effective  date  of  the  hours  of  service 
act,  and  for  the  purpose  of  minimizing  the  possibility 
of  violating  that  statute,  the  defendant  company,  upon 
the  particular  division  of  which  Mr.  Christie,  the  wit- 
ness, is  in  charge,  has  expended  upwards  of  two  million 
dollars  in  double-tracking,  in  extending  sidings  and  in 
installing  additional  sidings,  in  arranging  for  the 
transportation  of  pipe  line  of  fuel  for  engines,  which 
otherwise  would  have  had  to  be  transported  by  trains; 
and  this  for  the  purpose  of  showing  the  precautions 
taken  by  the  defendant  for  the  purpose  of  enabling  its 
trains  to  be  so  run  over  that  division  as  to  minimize  the 
possibility  of  violations  of  the  hours  of  service  law. 

Mr.  Walter:    We  urge  the  same  objection. 

Mr.  Burks:    And  the  offer  will  be  refused? 

The  Court:     The  offer  will  be  refused. 

Mr.  Burks:  And  to  the  refusal  of  the  offer  the 
defendant  desires  to  reserve  an  exception. 

The  Court:    Very  well. 

Exception  No.  3. 

Mr.  Burks:  If  Your  Honor  please,  with  this  wit- 
ness on  the  stand  I  desire  to  renew  the  offer  heretofore 
made  of  testimony  as  to  the  re-adjustment  made  by 
the  defendant  to  meet  the  new  conditions  created  by 
the  hours  of  service  act.  I  do  this  in  no  spirit  of 
unnecessarily  consuming  time,  but  I  believe  that,  in 
fairness  to  the  court,  attention  should  be  directed  to 
the  fact  that  the  decision  referred  to  by  counsel  and 
from  which  counsel  read  as  supporting  his  ground  of 
objection — the  case  of  St.  Louis,  Iron  Mountain  & 
Southern  Railroad  Company  vs.  McWherter,  from  the 
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Interstate  Commerce  Commission  promulgated  pur- 
suant to  those  acts,  my  inspection  was  such  as  would 
enable  me  to  determine  that  fact,  and>  as  far  as  I 
know,  the  car  was  absolutely  O.  K.  After  its  arrival 
at  Bakersfield  I  again  inspected  that  car  before  it 
departed  from  Bakersfield.  We  tried  the  air  brakes, 
and  also  looked  over  every  detail  again  before  the 
train  went  out.  That  car  left  Bakersfield  in  extra 
Evans  at  5:45  p.  m.  on  October  4,  19 14,  by  which  I 
mean  an  extra  train  in  charge  of  conductor  Evans. 
At  the  time  that  car  was  placed  in  that  train  and  at 
the  time  the  train  was  ready  to  start  that  car  was  in 
a  condition  which  complied  in  all  respects  with  the 
requirements  of  the  safety  appliance  acts. 
Cross-Examination. 
S.  F.  P.  &  P.  car  913  was  a  box  car.  I  have  a 
record  of  my  inspection  of  that  car.  Right  here  (wit- 
ness producing  book  from  pocket)  on  the  first  page 
there  is  a  record  of  all  the  cars  in  the  train  in  which 
this  car  was  hauled,  coming  in  on  October  4.  There 
is  nothing  there  to  show  that  I  inspected  that  car  any 
more  than  that  the  car  was  in  the  train  and  I  in- 
spected the  train.  All  I  remember  about  that  car  is 
from  my  record,  which  shows  that  the  car  was  in  the 
train  and  that  I  inspected  the  train,  but  if  there  was 
anything  more  I  would  have  it  right  on  this  page  here, 
whether  bad  order  or  not,  or  whether  any  repairs  were 
made,  and  there  is  nothing  there  to  show  that  I  "bad 
ordered"  that  car,  but  there  are  several  cars  on  the 
same  train  that  I  have  referred  to  as  "bad  order." 
All  that  I  renicmber  now  about  this  car  of  my  own 
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personal  knowledge  as  refreshed  by  my  record  is  that 
it  was  in  the  train,  and  that  I  found  nothing  wrong 
with  it,  found  it  O.  K.,  and  the  same  is  true  in  regard 
to  the  train  that  I  inspected  in  which  that  car  was 
placed  when  it  left.  I  have  no  record  of  anything 
wrong  with  it.  I  began  the  inspection  of  this  car  when 
it  came  it  at  3:30  p.  m. ;  we  started  in  just  as  soon  as 
the  train  stopped.  There  was  four  men  on  this  same 
job  of  inspecting  this  train.  Two  men  started  in  on 
one  side  of  the  train  and  two  men  on  the  other,  and 
we  got  to  the  switch  engine,  one  on  one  end  of  the 
train  and  one  on  the  other.  We  just  allow  so  much 
time  as  is  necessary  to  meet  the  other  men  and  then 
we  turn  the  train  loose  to  the  yard  man,  who  switches 
it  and  puts  it  away  and  puts  the  train  together  again. 
My  partner  and  I  started  at  one  end  of  the  train, 
making  an  inspection.  And  two  more  inspectors  were 
on  the  other,  and  we  inspected  toward  each  other. 
And  when  we  met,  that  finished  that  inspection  of 
the  incoming  train,  and  then  we  inspect  it  again  when 
it  is  made  up  to  go  out,  when  I  couple  up  all  the  air 
hose  and  inspect  the  air  on  the  outgoing  train.  When 
the  train  comes  in  the  air  hose  are  all  coupled  up. 
When  the  air  hose  are  all  coupled  up  on  trains  ready' 
to  depart  I  make  inspection  again.  4  men  inspect  the 
train  the  same  way  before  it  departs,  except  there  is 
some  other  train  in  at  the  same  time.  Sometimes  we 
have  a  passenger  train  in  at  the  same  time,  and  prob- 
ably two  men  handle  that  train.  Otherwise  the  four 
men  handle  the  train.  I  and  my  man  inspected  on  this 
outgoing  train  according  to  my  record.     I  do  not  re- 
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member  whether  or  not  anyone  else  helped  me  when  I 
inspected  the  outgoing  train.  There  was  one  fellow 
who  is  not  in  the  employ  of  the  company  any  more, 
whose  name  is  T.  W.  Moore,  and  another  man  whose 
name  was  L.  A.  Draper.  There  was  only  3  men  at  that 
time  who  inspected  the  out  going  train,  but  there  are 
4  at  the  present  time,  as  business  is  better.  At  that  time 
3  men  helped  me  on  the  incoming  train  and  3  on  the 
out  going  train.  I  can  tell  you  from  my  book  where 
car  S.  F.  P.  &  P.  913  is  standing  on  the  train  and 
whether  I  personally  inspected  it.  I  started  from  the 
east  end,  and  the  other  men  started  from  the  west 
end  of  the  yard.  If  I  got  two  men  it  would  be  the 
west  end;  if  I  got  3  it  will  be  i  on  the  west  and  2 
on  the  east  end.  On  this  occasion  I  began  my  in- 
spection on  the  east  or  the  head  end  of  the  train.  I 
can  tell  you  how  far  back  I  inspected.  This  car  is  right 
on  my  end  of  the  train,  just  6  cars  from  the  head 
end — from  the  east  end  of  the  train,  which  was  the 
end  of  the  train  that  I  inspected  and  she  was  25  car 
deep  when  the  train  went  out.  The  chances  are  that 
when  it  is  25  car  deep  and  in  a  40  or  41  or  42  or  43 
car  train,  the  other  man  inspected  it  going  out. 
There  were  36  cars  in  the  train  when  it  came  in. 
My  duties  required  of  me  in  the  matter  of  inspection 
as  to  the  appliances  that  I  should  on  each  side  of 
those  cars  look  over  the  running  gear,  the  wheel 
flanges,  the  draft  rigging,  the  draft  bolts  and  the 
safety  appliances  of  all  sorts,  such  as  grab  irons, 
steps,  sill  steps,  brake  steps,  cut  in  levers,  knuckles, 
draw  bars,  air  brakes,  brake  rigging,  and  the  journals 
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and  to  feel  the  boxes  to  see  if  there  are  any  hot 
boxes.  Also  inspect  doors,  roofs,  ladders,  running 
boards  and  the  end  parts  of  the  car.  The  kind  of 
inspection  which  I  was  supposed  to  give  to  the  draft 
rigging  was  just  a  general  inspection  to  see  if  the  draft 
ngging  got  all  the  bolts  in  tight  and  properly;  if  not 
we  will  send  them  into  the  repair  shop.  We  have  to 
inspect  each  end  and  each  side  of  the  car  as  to  draw 
bars,  and  in  order  to  inspect  it  we  crawl  down  under 
the  car  so  that  we  can  see  everything — body  bolster 
and  brake  rigging  and  draft  rigging.  It  is  required 
that  I  and  my  partner  examine  each  draw  bar  and  the 
draft  rigging  of  each  car  at  the  same  time;  one  on 
each  side  of  the  car,  and  we  have  to  do  that  twice 
with  each  car.  We  do  that  again — we  look  over  the 
train  again  going  out,  but  mostly  when  we  are  going 
out  we  try  the  air  brakes,  and  also  we  kind  of  look 
the  train  over  again,  and  if  there  is  anything  damaged 
we  put  it  in  the  switch.  It  takes  me  and  my  partner 
about  a  minute  to  a  car  to  examine  each  and  every 
appliance  that  I  have  described  as  it  being  our  duty 
to  examine.  We  figure  that  a  40  car  train,  with  two 
men,  takes  about  35  or  40  minutes.  We  can  make  a 
complete  and  satisfactory  examination  of  all  these 
appliances  and  all  this  equipment  on  a  car  in  i  or  2 
minutes.  35  or  40  minutes  to  a  40  car  train  is  all 
the  time  we  allow,  and  that  is  sufficient  time  to 
examine  all  the  equipment  on  each  car  so  that  we  will 
know  with  certainty  that  it  is  absolutely  safe  to  go 
out,  unless  we  get  a  hot  box  or  anything  like  that 
and  we  have  to  stop  over  and  fix  the  car  when  it  takes 
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a  little  more  time.  If  everything  is  all  right  I  think 
that  is  enough  time.  We  cannot  find  out  if  everything 
is  all  right  until  we  examine  everything,  and  if  we 
find  something  defective  it  takes  some  time  to  make 
a  note  of  that  so  that  it  takes  a  little  more  time,  but 
if  we  do  not  find  anything  out  of  repair  we  get 
through  the  inspection  much  quicker.  My  partner  and 
I  gave  about  35  minutes  to  the  inspection  of  this  train, 
which  had  36  cars  coming  in,  and  of  which  number 
my  partner  and  I  inspected  about  20  cars  in  about 
35  minutes.  I  remember  nothing  personally  of  this 
particular  car,  except  that  it  was  in  a  certain  train. 
I  don't  remember  that  there  was  anything  the  matter 
with  it,  and  I  have  no  record  of  any  repairing  having 
been  done  to  it.  I  remember  nothing  abmii  this  car 
myself  any  more  than  I  do  about  the  other  cars  in  the 
same  train,  as  I  have  no  record  of  any  defects  in  this 
car.  I  can't  say  how  many  cars  I  inspected  on  October 
4,  but  there  were  several  trains.  We  inspect  sometimes 
10  or  12  or  15  trains  in  one  day.  At  the  present  time 
we  are  inspecting  450  to  500  cars  in  the  day  and 
then  many  in  the  night.  Some  times  we  go  higher 
than  that.  We  worked  from  6  to  6,  or  during 
12  hours.  I  do  not  remember  anything  more  about 
this  car  than  I  do  about  any  other  cars  that  I  in- 
spected that  day. 

Testimony  of  J.  A.  Evans. 

J.  A.  Evans  testified  on  behalf  of  defendant: 

Direct  Examination. 
My  name  is  J.  A.  Evans.     I  am  a  conductor  in  de- 
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fendant's  employe,  and  was  in  charge  of  train  extra 
3203,  or  1st  34-D,  which  left  Bakersfield  October  4, 
running  between  Bakersfield  and  Barstow.  That  train 
left  Bakersfield,  according  to  my  time  book,  at  5:35 
p.  m.,  at  which  time  I  had  been  on  duty  for  45  minutes, 
preparatory  time,  during  which  1  had  looked  over  my 
train.  My  brakeman  looked  over  the  running  gears 
and  couplings  to  a  certain  extent  and  looked  at  the 
brakes  and  things.  I  can't  state  whether,  before  we 
pulled  out  with  that  train,  we  stretched  it  because  I  was 
in  getting  my  bills.  If  that  train  was  stretched  it 
would  have  been  stretched  by  the  engineer,  who  was 
J.  P.  Shomate.  The  train  was  made  up  of  mostly 
box  cars.  I  had  2  empty  tanks  in  the  rear  end  and 
the  rest  of  the  equipment  was  all  loads  from  that  on  up 
to  the  head  end.  Engine  No.  3203  was  on  the  east 
end  or  head  end  of  the  train,  and  it  was  from  that 
number  of  the  engine  that  the  train  derived  its  designa- 
tion as  extra  3203.  An  extra  train  is  designated  by  the 
number  of  the  engine  placed  on  the  head  end.  Follow- 
ing engine  3203  the  equipment  in  the  train  consisted  of 
box  cars  and  refrigerators.  31  box  cars  and  11 
"freezers"  or  refrigerator  cars,  all  loaded  with  differ- 
ent things,  merchandise,  raisins,  dried  fruit,  wine, 
canned  goods  and  lumber  and  spuds.  It  was  not  a 
green  fruit  train,  but  was  what  the  Santa  Fe  desig- 
nates as  the  Red  Ball  or  fast  freight.  Engine  965 
occupied  a  position  between  the  15th  and  i6th  cars 
from  the  rear  end.  Engine  3203  was  a  Mallet  com- 
pound, and  the  965  was  what  I  guess  you  could  call  a 
Deckapoid  or  Santa  Fe  type  of  engine,  with  5  driving 
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wheels  on  each  side.  The  engineer  in  charge  of  3203 
was  J.  P.  Shomate,  while  F.  H.  Tibbs  was  in  charge 
of  965.  At  the  time  that  train  left  Bakersfield  it  was 
intended  that  the  965  should  accompany  it  only  to  the 
^'Summit,"  which  is  the  top  of  the  mountain,  and  just 
about  2  miles  east  of  Tehachapi.  Summit  is  located 
upon  a  single  track  road,  up  to  the  top  of  the  hill  and 
trains  are  operated  over  that  track  under  the  direction 
of  the  Southern  Pacific  train  dispatcher.  From  the 
time  we  left  Kern  Junction  until  we  arrived  at  Mojave 
the  movement  of  the  train  was  controlled  by  Southern 
Pacific  operators  and  dispatchers.  At  the  time  we  left 
Bakersfield  there  was  no  condition  in  or  about  any 
engine  or  car  in  that  train  which,  in  so  far  as  I  knew, 
could  cause  me  to  foresee  that  that  train  would  be 
delayed  before  reaching  Barstow,  and  as  far  as  I 
knew  there  was  nothing  to  cause  a  delay  from  Bakers- 
field to  Barstow.  It  is  my  custom  to  keep  an  accurate 
record  of  all  delays  to  which  a  train  of  which  I  am  in 
charge  is  subjected  upon  Santa  Fe  form  827,  which  is 
an  original  form  and  not  made  up  from  entries  in  my 
train  book.  The  entries  upon  this  form  designated  as 
form  827  standard  are  made  in  my  handwriting.  That 
form  is  a  record  kept  by  me  in  the  usual  and  ordinary 
course  of  business  and  shows  the  movement  of  that 
train  and  the  delays  to  which  that  train  was  subjected, 
and  it  correctly  shows  the  points  at  which  and  the 
time  during  which  the  progress  of  that  train  was  de- 
layed and  the  causes  of  those  delays.  On  that  trip 
we  reached  Cable  at  11:50  p.  m.,  and  previous  to  that 
time  we  had  been  subjected  to  further  delays  of   10 
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minutes  at  Bakersfield,  25  minutes  at  Magunden,  10 
minutes  at  Caliente,  30  minutes  at  Allard,  35  minutes 
at  Bealville,  and  30  minutes  at  Woodford.  I  was  de- 
layed at  Allard  15  minutes  on  account  of  extra  1645 
west,  and  15  minutes  by  broken  knuckle  in  car  G.  C. 
4086.  At  Cable  I  was  further  delayed,  and  that  is 
where  I  had  all  the  trouble.  We  always  speak  of  it 
in  railroad  slang  as  trouble  when  we  break  in  two  or 
have  any  hard  luck,  as  it  is  customary  and  usual  among 
railroad  men  to  call  a  delay  of  considerable  duration 
**trouble."  Independent  of  my  train  delay  report  I 
recall  that  trouble.  According  to  my  delay  report  I 
was  delayed  at  Cable  2  hours  55  minutes,  from  11:50 
p.  m.  to  2:45  a.  m.  We  were  delayed  for  25  minutes 
meeting  train  No.  115  and  5  minutes  meeting  train 
No.  49,  then  I  started  out  of  there  and  pulled  the  draw 
bar  out  of  the  head  end  of  engine  965  and  started  a 
draw  bar  out  of  car  S.  F.  P.  &  P.  913,  and  then  we 
had  to  change  the  engine  965  from  the  spring  part  of 
the  train  to  the  head  end,  and  when  we  brought  the 
S.  F.  P.  &  P.  913  back  from  the  head  end  and  put  it 
behind  the  caboose  we  changed  engines,  and  started 
again,  and  blew  out  the  water  plug  out  of  the  cylinder 
on  the  right  side  of  engine  965.  The  effect  of  those 
incidents  upon  the  movement  of  my  train  was  that  it 
made  a  consequential  delay  of  better  than  2  hours 
right  there  at  Cable.  After  these  occurrences  we  had 
to  wait  for  a  helper,  and  this  delay  report  shows  ''wait- 
ing for  helper  i  hour."  The  reason  we  had  to  wait  for 
a  helper  was  that  we  thought  the  965  and  3203  was 
unable  to  start  the  train  there.     Water  plug  blowing 
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out  of  the  low  pressure  cylinder  in  the  965  disabled  her, 
I  guess,  to  a  certain  extent,  I  don't  know  how  much.  I 
received  the  information  entered  upon  the  record  to  the 
effect  that  the  water  plug  had  blown  out  of  the  low 
pressure  cylinder  from  engineer  Tibbs,  who  was  in 
charge  of  engine  965.  I  have  no  personal  knowledge 
of  the  condition  of  the  965  when  she  left  Bakersfield. 
At  the  time  we  left  Bakersfield  that  train  was  not 
called  upon  to  carry  any  more  than  the  tonnage  ratings 
of  the  two  engines  which  were  placed  in  charge  of  the 
train.  The  tonnage  rating  of  engine  3203  was  950 
tons  and  the  tonnage  rating  of  965  was  950  tons  and 
the  total  tonnage  in  the  train  at  the  time  we  left 
Bakersfield  was  1699  tons.  I  had  1763  tons,  but  set 
out  64  tons  in  order  to  bring  my  train  within  the  ton- 
nage rating  of  the  2  engines  before  leaving  Bakers- 
field. But  for  this  delay  at  Cable  I  would  have  been 
able,  had  there  been  no  further  delays,  to  reach 
Barstow  within  the  16  hours.  The  usual  and  ordinary 
time  consumed  by  a  train  pulled  by  2  engines,  one  a 
Mallet  compound  and  the  other  of  the  900  class,  with 
a  tonnage  of  1699  pounds,  in  making  the  run  between 
Bakersfield  and  Barstow,  averages  about  12  hours  or 
12  hours  and  30  minutes.  It  depends  on  the  time  of 
the  day  you  go  out.  Sometimes  we  meet  more  passen- 
ger trains.  If  we  left  here  in  the  morning  we  would 
have  a  good  chance  of  getting  over  in  about  1 1  hours, 
but  leaving  there  in  the  evening,  at  the  time  we  did, 
it  takes  about  12  hours  and  30  minutes,  including  all 
of  the  stops  for  water  and  delays  waiting  for  trains  to 
pass  and  delays  which  are  usual  and  ordinarily  incident 
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to  the  operation  of  freight  trains,  together  with  our 
preparatory  time  of  45  minutes,  by  which  is  meant 
that  the  conductor  is  supposed  to  take  all  of  the  num- 
bers of  the  train,  and  get  bills  to  correspond  with 
them,  and  the  brakeman  is  supposed  to  look  over  the 
train  and  get  their  engines  out,  which  generally  takes 
30  to  45  minutes  before  the  train  starts,  which  time 
we  are  on  duty  and  are  subject  to  the  hours  of  service 
act.  We  always  include  that  preparatory  time  in  esti- 
mating the  time  we  may  remain  on  duty  without  vio- 
lating the  hours  of  service  law.  On  October  4  we 
made  a  good  run  from  Bakersfield  to  Allard.  Wt 
made  running  time  or  what  they  figure  on  as  running- 
time.  No  trains  make  any  better  than  that  without 
it  is  a  special  train.  We  made  our  usual  and  ordinary 
running  time  between  Allard  and  Cable.  We  were 
compelled  to  stop  at  Cable  for  115  and  49,  two  first 
class  trains.  The  joint  track  at  Cable  is  right  on  the 
steepest  part  of  the  mountain,  on  the  west  side  of  the 
mountain,  where  the  tracks  are  raising  about  no  to 
115  or  120  feet  to  the  mile,  on  what  is  known  as  about 
a  2^  per  cent,  grade.  This  is  on  what  is  called 
Tehachapi  Pass,  and  the  track  extends  down  Tehachapi 
creek  canyon,  and  it  is  a  very  diflficult  piece  of  road  to 
operate  on  account  of  such  a  heavy  pull,  and  the  track 
at  that  point  is  characterized  by  curves.  At  Cable, 
where  we  stopped,  there  are  about  3  or  4  curves,  and 
the  track  is  almost  as  crooked  as  a  snake  when  it  is 
crawling.  After  waiting  at  Cable  for  an  hour  for  a 
helper,  one  came  from  Tehachapi,  which  is  about  3 
or  4  miles  from  Cable.    There  is  a  single  track  at  that 
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point,  all  the  way  along,  and  the  movement  of  trains 
over  that  piece  of  track  is  controlled  by  the  dispatcher, 
but  for  extra  safety  precaution  they  have  what  they 
call  automatic  block  signals,  and  when  you  find  a 
block  closed  against  you  you  can  not  move  into  it 
without  first  the  flagman  preceding. 
Cross-Examination. 
The  operation  of  this  train  over  the  line  from  Kern 
Junction  to  Mojave  is  controlled  entirely  by  the  South- 
ern Pacific  Company,  as  far  as  orders  are  concerned. 
Kern  Junction  is  just  east  of  Bakersfield.  From 
Bakersfield  to  Kern  Junction  they  have  a  staff  for 
1.7  miles  owned  by  the  Santa  Fe,  but  when  we  get  to 
Kern  Junction  we  go  onto  the  Southern  Pacific  tracks, 
over  which  all  movements  of  the  trains  are  governed 
by  orders  from  the  Southern  Pacific  dispatcher  located 
at  East  Bakersfield,  who  keeps  in  communication  with 
us  all  the  way  along  to  keep  up  with  the  progress  we 
are  making,  and  he  knows  whether  we  are  making 
regular  time  or  not  all  the  way  through  to  Mojave,  as 
his  train  sheet  on  the  O.  S.'s  from  the  different  tele- 
graph offices  will  show  him  whether  I  am  making  run- 
ning time  or  not.  Information  is  given  to  him  by  the 
operators  at  each  telegraph  office  as  I  pass  it,  as  to  the 
hour  that  I  pass  any  particular  telegraph  office,  and  in 
that  way  the  dispatcher  knows  the  progress  my  train 
is  making.  I  am  paid  by  the  Santa  Fe  during  all  of 
this  time,  although  I  run  on  the  Southern  Pacific  tracks. 
\\'hen  I  checked  my  train  ready  to  start  from  Bakers- 
field I  found  we  had  too  much  tonnage  and  so  I  had 
to  take  some  of  it  out  at   Bakersfield  to  reduce  the 
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total  of  my  train  to  get  it  within  the  tonnage  rating 
of  our  engines,  which  took  10  minutes,  and  when  we 
started  from  Bakersfield  we  had  one  ton  less  than 
the  tonnage  rating  for  our  two  engines.  The  tonnage 
rating  for  our  965  was  750  tons  out  of  Bakersfield, 
and  I  presume  that  contemplates  that  the  engine  shall 
be  in  good  condition  in  order  to  haul  that  much  ton- 
nage. According  to  our  rules  and  instructions  we  are 
not  supposed  to  handle  anything  out  of  the  terminal 
without  it  is  in  good  condition,  and  the  tonnage  rating 
means  the  tonnage  rating  for  the  engine  when  it  is  in 
good  condition.  The  steep  grade  begins  at  tunnel 
Half,  west  of  Caliente,  which  is  west  of  Cable  about 
37  miles.  East  from  Cable  to  the  top  of  the  hill  the 
distance  is  about  4  miles.  Before  we  got  to  Cable  that 
morning  the  only  trouble  we  had  was  starting  the  train 
at  Allard,  where  we  broke  a  knuckle,  which  severed  the 
connection  of  the  train,  and  we  were  delayed  as  a  result 
of  that  for  15  minutes.  It  was  a  very  cold  night.  The 
nights  are  cold  on  that  hill.  I  do  not  know  anything 
about  whether  we  used  up  all  our  sand  by  the  time  we 
got  to  Cable  except  from  reports  that  the  engineer 
made  to  me.  I  didn't  get  up  to  look  in  the  sand  dome. 
We  had  been  at  Cable  30  minutes  for  115  and  49 — 
25  minutes  for  No.  115  and  30  minutes  for  both  of 
those  trains,  and  then  when  we  started  out  of  there 
engine  965  slipped  on  a  frosty  rail  and  engine  3203 
started  out.  Both  engines  whistled  off  and  we  let  the 
brakes  off  and  both  started  out,  when  the  965  slipped, 
and  of  course  that  stopped  the  momentum  of  her  shov- 
ing and  3203  took  it  away  from  her  and  of  course  that 
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subjected  the  draw  bar  on  965  to  an  extra  strain,  and 
that  is  what  broke  the  train  in  two,  because  that  broke 
the  connecting  bolts,  and  that  is  what  pulled  the  draw 
bar  out  and  then  the  extra  )strain  on  the  head  end 
pulled  the  draw  bar  out  of  S.  F.  P.  &  P.  913.  At 
that  time  we  pulled  the  draw  bar  out  of  the  front 
end  of  engine  965,  which  was  the  first  draw  bar  to  let 
loose,  and  after  it  let  loose  the  draw  bar  on  this  other 
car  S.  F.  P.  &  P.  913  pulled  out.  Then  we  brought 
that  car  913  down  the  main  line  with  the  head  en- 
gine, with  the  3203,  and  backed  it  down  there  and 
put  in  behind  the  caboose  and  coupled  into  it  and 
shoved  it  then  to  the  rear  end  portion  of  the  train, 
with  a  switch  engine,  and  put  the  3020  In  the  rear 
part  of  the  train  and  took  engine  965  to  the  head.  To 
switch  this  913  car  back  to  the  rear  end  required,  I 
should  judge,  about  15  or  20  minutes,  and  we  secured 
this  car  913  to  the  train  by  placing  it  in  behind  the 
caboose.  The  west  end  draw  bar  was  out  of  this  car 
913.  So  we  backed  it  in  behind  the  caboose  and  at- 
tached it  to  the  caboose  with  the  east  end  draw  bar 
of  the  car  which  had  the  other  draw  bar  pulled  out. 
Then  we  put  the  engine  965  in  the  front  of  the  train 
and  used  the  good  draw  bar  which  was  on  the  rear 
end  of  the  engine  to  pull  the  train  with  and  then  we 
put  engine  3203  in  the  place  where  engine  965  had 
been  before.  Then  we  started  out  again  the  second 
time  and  that  is  when  we  blowed  the  water  plug  out. 
I  do  not  know  why  that  was.  I  would  think  that  the 
blowing  out  of  the  water  plug  would  reduce  the  effi- 
ciency of  the  engine,  as  the  effect  was  to  create  an 
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inch  and  a  half  or  two  inch  hole  there  that  the  steam 
comes  out  of.  Our  trouble  in  getting  out  of  Allard 
was  caused  by  frosty  and  slippery  rails.  The  condi- 
tion of  the  rail  necessitated  the  use  of  more  sand  than 
is  ordinarily  used.  I  don't  know  how  much  sand  they 
had  when  they  got  to  Cable,  where  engineer  Tibbs  re- 
ported that  he  had  used  it  all.  I  went  on  duty  at 
Bakersfield  about  4:50  p.  m.  and  arrived  at  Cable  at 
II 150  p.  m.,  and  we  were  delayed  there  30  minutes  for 
two  passing  trains,  No.  115  and  No.  49,  before  the 
train  broke  in  two  as  we  were  attempting  to  start 
again.  The  pulling  of  the  draw  bar  out  of  the  engine 
965  and  the  pulling  of  the  draw  bar  out  of  S.  F.  P. 
&  P.  913  occurred  almost  simultaneously,  although 
there  was  an  interval  between  the  two  from  tne  time 
that  the  air  should  travel  from  the  965  up  to  where 
that  913  stood  in  the  train,  which  might  make  a  dif- 
ference of  two  or  three  seconds. 

Recross-Examination. 
Engine  965  did  not  proceed  to  Barstow,  as  we  cut 
her  out  at  Summit,  which  is  at  the  top  of  the  hill, 
where  we  changed  engines  again.  We  used  engine 
965  from  the  time  that  draw  bar  was  pulled  out  until 
we  got  the  train  to  the  top  of  the  hill,  and  cut  engine 
965  out  at  3:35.  We  left  the  Summit  at  3:35.  Car 
913  was  not  hauled  all  the  way  into  Barstow,  for  we 
cut  it  out  and  left  it  at  Mojave.  It  was  loaded  with 
merchandise  and  its  destination  was  San  Bernardino. 
At  no  time  was  it  intended  that  the  engine  965  should 
proceed  with  that  train  any  further  than  Summit. 
Engine  965  was  the  helper  engine  for  No.  3203,  and 
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when  we  leave  Bakersfield  the  helper  is  supposed  to 
cut  out  at  the  summit,  unless  we  have  an  accident  or 
failure  of  one  of  the  other  engines.  At  Summit 
engine  965  was  cut  out  and  returned  to  Bakersfield. 
After  leaving  Cable  Mojave  was  the  first  point  which 
we  reached  at  which  a  car  such  as  S.  F.  P.  &  P.  913 
in  the  condition  it  was  in  after  the  break  in  two  could 
have  been  repaired.  My  reason  for  setting  this  car 
out  at  Mojave  was  to  admit  of  the  car  inspector  put- 
ting a  bad  order  tag  on  it.  It  was  set  out  there  for 
repairs  because  that  was  the  next  regular  repair  point 
and  the  next  point  at  which  the  car  could  have  se- 
cured any  repairs,  the  first  place  there  was  any  repair 
men  located  at  all.  The  regular  average  running  time 
from  Mojave  to  Barstow  is  about  3^  hours  going 
east  with  a  Mallet  engine  and  a  train  of  the  kind  we 
had. 

Testimony  of  Fay  H.  Tibbs. 

Fay  H.  Tibbs  testified  on  behalf  of  defendant: 
Direct  Examination. 

My  name  is  F.  H.  Tibbs.  I  am  a  locomotive  engi- 
neer and  have  been  engaged  in  that  occupation  about 
9  years.  I  worked  for  the  Great  Northern  Railway 
Company.  I  have  been  in  defendant's  employ  since 
1909.  I  was  the  engineer  in  charge  of  engine  965, 
which  was  helping  the  3203  east,  or  ist  34-D,  between 
Bakersfield  and  Summit,  on  October  4,  19 14.  Previous 
to  October  4  I  had  been  on  engine  965  for  about  three 
trips  previous.  Those  three  trips  were  made  over  the 
hill,  between  Bakersfield  and  Mojave,  and  I  believe  I 
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made  a  through  trip,  too,  to  Barstow  and  return.  One 
trip  between  Bakersfield  and  Barstow  and  another  trip 
between  Barstow  and  Bakersfield,  on  the  through  trip. 
I  was  the  leading  engineer  and  on  the  others  I  was 
helper.  On  the  afternoon  of  October  4,  when  I  left 
on  this  extra  in  charge  of  conductor  Evans  I  was  act- 
ing as  a  helper.  It  was  intended  that  this  engine  965 
should  run  only  to  Summit  at  the  time  we  left  Bakers- 
field on  October  4.  The  965  had  performed  normally 
on  the  preceding  trips  and  at  the  time  I  left  Bakers- 
field on  October  4  she  was  in  normal  condition,  in  her 
usual  good  condition.  It  was  in  the  same  good  condi- 
tion in  so  far  as  I  could  determine  that  it  was  when 
I  had  used  it  previously.  Before  leaving  Bakersfield 
I  made  a  careful  inspection  of  that  engine  for  the 
purpose  of  determining  that  it  was  in  shape  to  move. 
And  as  a  result  -of  such  inspection  I  did  not  find  in 
or  about  that  engine  any  condition  which  would  cause 
me  to  believe  or  anything  whatever  which  would  cause 
me  to  foresee  that  it  would  encounter  any  trouble  be- 
fore reaching  Summit.  There  was  nothing  about  the 
condition  of  that  engine  at  the  time  I  left  Bakersfield 
which  would  cause  me  to  suspect  that  it  might  en- 
counter trouble  between  Bakersfield  and  Summit.  Be- 
fore leaving  Bakersfield,  for  the  purpose  of  deter- 
mining whether  or  not  there  was  anything  which  would 
cause  the  965  to  go  wrong  before  reaching  Summit, 
I  made  an  inspection  or  examination  of  my  engine, 
No.  965,  at  Bakersfield.  We  have  30  minutes  pre- 
paratory time  in  which  to  change  our  clothes,  put  on 
our  overalls,  and  give  our  engine  a  thorough  inspection 
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to  determine  whether  it  is  in  proper  condition  to  be 
taken  out  on  the  road,  and  I  did  that  on  that  day.  I 
made  a  careful  inspection,  such  as  examine  the  length 
motion,  the  tires,  and  the  machinery  in  general,  to 
see  if  there  had  been  anything  neglected  or  overlooked, 
and  as  the  result  of  such  inspection  I  was  able  to  de- 
termine whether  anything  had  been  neglected  or  over- 
looked before  that  engine  was  turned  out  of  the  round- 
house, and  I  found  that  there  had  been  nothing  over- 
looked, and  in  so  far  as  I,  judging  by  my  experience 
as  an  engineer,  could  determine,  there  was  no  condi- 
tion in  or  about  that  engine  which  would  cause  me  to 
foresee  that  it  would  encounter  any  trouble.  I  had 
worked  on  the  hill  previous  to  October  4  for  4  years, 
running  between  Bakersfield  and  Mojave,  and  I  am 
thoroughly  familiar  with  the  hill.  My  employment  by 
the  defendant  was  continuous  during  that  period  of 
four  years  and  during  all  of  the  time  I  was  operating 
between  Bakersfield  and  Barstow,  either  making  a 
helper  trip  or  a  through  trip  daily  during  all  of  those 
4  years  over  the  hill,  both  in  freight  and  passenger 
train  service,  and  am  fairly  familiar  with  the  opera- 
tion of  freight  trains  over  that  piece  of  track.  The 
No.  965  is  an  engine  with  5  drivers,  with  about  19 
feet  6  inch  wheel  base,  has  a  boiler  pressure  of  220 
pounds,  w^eighs  about  277,340  pounds,  has  a  tractive 
power,  I  think,  of  32,100  pounds,  and  has  four  cyl- 
inders, and  it  is  a  compound  engine  and  has  two  high 
pressure  cylinders  and  two  low  pressure  cylinders;  the 
high  and  low  pressure  cylinders  can  be  worked  inde- 
pendently.    That   engine   was   equipped   with   a   sand 
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dome  with  a  capacity  for  about  2^^  or  3  barrels  or 
sand.  Customarily  and  ordinarily  the  dome  of  that 
engine  holds  enough  sand  to  last  me  on  any  trip  that 
the  engine  may  be  started  upon,  unless  I  run  upon 
some  very  unusual  conditions.  At  the  time  I  left 
Bakersfield  on  October  4  there  was  nothing  whatever 
to  indicate,  judging  from  my  past  experiences,  that  I 
would  run  up  against  any  unusual  condition.  As  the 
result  of  4  years'  experience  operating  over  the  hill  I 
would  ordinarily  expect  such  weather  as  might  cause 
frosty  rails,  along  the  middle  of  November.  From  all 
appearances  when  we  left  Bakersfield  on  the  night  of 
October  4,  1914,  it  was  to  be  nice  weather,  but  before 
we  got  to  Cable  we  found  it  a  little  bit  cooler.  At  the 
time  I  left  Bakersfield  on  the  night  of  October  4  I 
had  the  usual  supply  of  sand  in  the  dome  of  engine 
965.  Preceding  this  time  I  had  operated  other  engines 
of  the  900  class.  The  condition  of  the  965,  as  com- 
pared with  other  900  class  engines  which  I  had  op- 
erated, was,  if  anything,  better  than  lots  of  the  rest  of 
them.  It  hadn't  been  out  of  the  shop  as  long  or  in 
use  as  much  as  some  of  the  rest  of  them.  I  would 
regard  engine  965  as  having  been  in  first  class  con- 
dition at  the  time  that  I  started  from  Bakersfield  that 
night  on  October  4.  Between  the  time  we  left  Bakers- 
field and  the  time  we  reached  Summit  after  leaving 
Bakersfield  at  5:45  o'clock  on  October  4,  we  encoun- 
tered some  trouble.  The  first  trouble  we  had  after 
leaving  Bakersfield  was  when  starting  the  train  at 
Allard,  which  is  about  30  miles  from  Bakersfield. 
Cable  is  the  next  place   I   remember   of  having  had 
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trouble.  At  that  point  we  headed  in  to  clear  No.  115 
and  No,  49,  a  couple  of  passenger  trains;  then  we 
started  to  pull  out  and  pulled  up  several  car  lengths, 
maybe  three  cars,  from  where  we  stood  first,  and  the 
965  slipped  several  revolutions — the  wheels  spun 
around.  In  the  meantime  the  3203  was  still  pulling 
against  the  train,  and  that  let  the  rear  portion  of  the 
train  surge  back  against  the  3203,  and  that  broke  the 
bolts  in  the  front  draw  bar  casting  on  the  965.  I  then 
backed  the  rear  portion  of  the  train  up  and  the  3203 
came  around  from  the  head  end  and  headed  on  the 
behind  part  of  the  train  in  the  west  end  of  the  siding, 
and  the  965  went  up  to  the  main  line  and  got  on  the 
head  end  of  the  train.  Before  I  started  the  train  after 
the  passenger  trains  had  got  by  us  I  whistled  off  and 
made  a  proper  start.  At  the  time  the  draw  bar  on 
the  head  end  of  the  965  pulled  out  the  3203  had  just 
about  got  onto  the  main  line.  I  think  it  was  near  the 
main  line  where  I  found  the  head  end  of  rhe  train, 
and  it  was  very  nearly  on  the  main  line.  I  believe  the 
main  line  was  blocked  by  the  position  of  the  3203. 
After  we  got  the  965  up  at  the  head  end  of  the  train 
and  got  all  together  again  we  started  to  proceed  to 
Tehachapi.  We  started  to  pull  up  again  and  this  time 
I  got  out  onto  the  main  line  and  the  water  valve  blew 
out  of  the  back  end  of  the  right  low  pressure  cylinder, 
and  then  I  could  foresee  after  that  happened  that  we 
would  not  have  time  under  those  conditions  to  make 
Tehachapi  for  another  train,  so  we  backed  into  Cable 
and  I  tried  to  make  repairs  on  this  water  valve  and 
couldn't    find   anything   on    either    engine    that    would 
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answer  for  the  purpose,  and  I  couldn't  have  very  well 
used  it  if  I  found  an  extra  water  valve,  because  the 
old  water  valve  had  broken  off  flush  with  the  cylinder 
where  it  screwed  into  the  cylinder,  and  there  is  a 
jacket  that  goes  over  that.  I  could  have  repaired  it 
if  I  could  have  found  an  extra  plug,  but  before  the 
repairs  could  be  made  the  remaining  part  would  have 
to  be  chiseled  out  of  the  cylinder  in  some  way  and  it 
would  take  several  hours.  Assuming  that  I  had 
another  valve  to  put  in  I  would  have  to  remove  the 
jacket  or  cover  oif  of  the  back  end  of  the  cylinder  and 
it  would  take  a  couple  of  hours.  There  is  a  piece  of 
brass  screwed  far  into  the  cylinders,  and  in  removing 
that  part  of  the  valve  which  had  not  been  broken  off 
it  would  have  to  be  chiseled  out  by  pieces.  The  part 
that  remained  in  there  was  made  of  brass. 
Cross-Examination. 
I  inspected  my  engine  at  Bakersfield  on  the  evening 
of  October  4.  I  had  trouble  with  my  engine  that  day. 
It  did  considerable  leaking,  but  I  wouldn't  say  that  my 
trouble  was  due  entirely  to  the  water  on  the  rail.  I 
reported  as  examining  to  see  if  there  was  a  cracked 
saddle  and  whether  water  was  leaking  on  the  rail. 
I  didn't  know  for  certain  whether  there  was  or  not.  I 
made  this  report  in  regard  to  the  condition  of  my 
engine,  *'In  starting  out  of  siding  at  Cable  engine  965 
was  slipping  bad  account  having  used  up  all  sand  in 
dome;  engine  had  cracked  cylinder  saddle  and  was 
dripping  water  on  rail;  train  was  moving  when  break 
in  two  happened;  pulled  out  draw  bar  casting  on  en- 
gine 965,  draw  bar  S.  F.  P.  &  P.  913."     I  made  that 
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report  after  I  found  out  for  certain  that  the  cylinder 
saddle  was  cracked,  but  I  don't  know  when  the  cylin- 
der saddle  became  cracked.  The  leaking  of  the  water 
on  the  rail  would  affect  the  ability  of  the  engine  to 
pull  if  it  was  hitting  the  rail,  and  especially  when  the 
weather  was  cool  enough  to  freeze  the  water  on  the 
rail,  but  the  temperature  was  not  that  low  on  October 
4.  Whether  it  froze  or  not  it  would  have  a  tendency 
to  make  the  wheel  slip.  I  had  trouble  with  this  engine 
out  of  Allard,  but  nothing  further  than  slipping.  We 
had  a  break  in  two  there  at  Allard,  about  30  miles 
from  Kern  Junction.  The  break  in  two  there,  as  at 
Cable,  was  caused  by  the  wheels  slipping  on  the  rails. 
I  used  up  all  my  sand  between  Kern  Junction  and 
Cable.  Ordinarily  I  didn't  do  that.  When  I  got  to 
Cable  I  had  very  little  sand,  so  I  got  up  and  raked  it 
down  where  it  would  reach  the  sander  and  finally  I 
used  all  I  had.  From  Bakersfield  to  Cable  I  made 
about  running  time.  Made  about  running  time  while 
we  were  going.  Of  course,  we  couldn't  figure  that  we 
made  running  time  while  we  were  having  trouble  at 
Allard,  but  we  only  had  15  minutes  trouble  there,  due 
to  the  break  in  two.  The  regular  running  time  from 
Bakersfield  to  Cable  is  about  12  miles  an  hour.  From 
Bakersfield  to  Cable  is  about  48  miles,  and  the  regular 
running  time  is  about  12  miles  an  hour,  figured  from 
the  time  card,  that  is  the  running  time  of  the  train. 
The  time  required  to  go  to  Cable  from  Bakersfield 
should  have  been  something  like  4  hours,  but  we  con- 
sumed from  4:45  to  11:55,  or  about  6  hours  10  min- 
utes.    We  made  the  regular  running  time  while  we 
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were  going,  but  we  had  still  other  delays.  We  took 
water  on  the  engine  at  Woodford,  which  delayed  us 
10  or  15  minutes.  I  believe  we  made  about  running 
time.  I  don't  know  exactly  whether  it  was  12  miles 
an  hour  or  not,  but  it  was  around  there  some  place. 
This  was  an  extra  train,  but  it  was  run  on  a  schedule 
over  that  territory  for  that  time.  Between  Kern  Junc- 
tion and  Mojave  it  ran  as  a  regular  train.  Southern 
Pacific  No.  252,  but  it  was  run  as  an  extra  from 
Mojave  to  Barstow.  It  did  not  run  as  an  extra  from 
Bakersfield  to  Cable,  and  it  has  been  designated  as 
extra  3203  only  on  the  Santa  Fe  tracks  from  Mojave 
to  Barstow.  On  the  Santa  Fe  system  this  train  would 
be  known  as  ist  34D.  It  was  run  as  an  extra  freight. 
It  is  customary  on  the  Santa  Fe  to  run  freight  trains 
as  extras.  The  same  character  of  train  operated  over 
the  tracks  of  the  Southern  Pacific,  in  a  case  where  it 
is  a  usually  run  freight  train,  is  run  upon  a  schedule 
and  is  given  a  number.  In  this  case  it  was  Southern 
Pacific  train  No.  ist  252,  so  designated  upon  the  South- 
ern Pacific  train  sheets  which  are  here.  252,  Evans, 
Shomate,  Tibbs.  That  is  the  time  table  in  efifect  over 
the  Southern  Pacific  line  from  Kern  Junction  to 
Mojave,  but  it  is  not  the  time  table  we  left  Bakersfield 
on,  although  it  is  the  time  table  that  we  concluded  the 
trip  on.  That  time  table  went  into  efifect  at  midnight. 
That  other  time  table  was  in  efifect  when  we  left  Kern 
Junction.  By  the  time  table  in  efifect  when  we  went 
on  the  joint  track,  ist  No.  252  leaves  Kern  Junction  at 
5:25  p.  m.  and  arrived  at  Summit  at  9:40  p.  m.,  and 
was  due  at  Cable  at  9  o'clock  p.  m.  if  running  on  time. 
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When  this  train  arrived  at  Cable  at  ii  150  p.  m.  it  was 
more  than  2  hours  late.  According  to  the  Southern 
Pacific  time  table  our  schedule  leaving  time  from  Kern 
Junction  was  5 125  p.  m.  and  we  were  due  at  Cable 
at  9  p.  m.  The  running  time  of  that  train  between 
Kern  Junction  and  Cable  was  3  hours  and  35  minutes. 
I  don't  know  what  time  we  left  Kern  Junction,  but 
the  train  left  Bakersfield  at  5 145,  and  the  time  allowed 
to  go  from  Bakersfield  to  Kern  Junction  was  about  15 
minutes,  the  allowed  time.  We  left  Bakersfield  at 
5:45  and  arrived  at  Cable  at  11 :50  p.  m.,  but  I  would 
say  that  the  train  made  its  regular  running  time  with 
the  delays  figured  out — delays  for  water  and  the  break 
in  two  at  Allard.  If  we  left  Bakersfield  at  5:35,  ar- 
rived at  Cable  at  11:50,  the  time  consumed  between 
those  two  points  was  6  hours.  I  examined  the  engine 
to  see  in  regard  to  that  plug  being  blown  out  after  it 
was  blown  out.  I  never  found  the  piece  that  blew  out. 
It  had  220  pounds  of  steam  pressure  on  there,  and  I 
don't  know  where  it  went  to.  I  could  not  tell  any- 
thing about  what  caused  it  by  examining  what  was 
left  there.  I  couldn't  see  what  was  left  in  there  any 
more  than  a  faint  outline  of  it.  I  could  tell  it  was 
broke  off  in  there,  and  there  was  hot  steam  coming 
out  of  where  it  was  broken  ofif.  I  do  not  know  when 
that  saddle  became  cracked,  but  while  working  around 
the  engine  I  saw  that  water  was  dripping  down  on  the 
ground  between  the  rails.  I  stated  in  my  report  that 
the  water  was  dripping  on  the  rail  because  the  wind 
was  blowing  and  blew  it  on  the  rail.  I  didn't  notice 
the  water  leaking  at  Allard  at  all.     I  made  the  report 
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as  to  the  saddle  being  cracked  and  the  water  dropping 
on  the  rail  after  the  accident,  maybe  a  couple  of  days. 
The  report  which  I  made  to  the  mechanical  depart- 
ment would  show  the  date.  Plaintiff's  exhibit  No.  i 
is  an  accident  report  of  the  Santa  Fe  on  form  11 78, 
made  by  me  and  dated  October  4,  19 14,  relative  to  the 
accident  and  it  reads: 

"In  starting  out  of  siding  at  Cable  engine  965  was 
slipping  bad  on  account  of  having  used  up  all  the  sand 
in  dome.  Engine  had  cracked  cylinder  saddle  and  was 
dropping  water  on  the  rail.  Train  was  moving  when 
the  break  in  two  happened.  Pulled  out  draw  bar  cast- 
ing on  engine  965  and  draw  bar  on  S.  F.  P.  &  P.  car 
No.  913." 

When  I  stated  that  I  had  used  this  engine  965  be- 
tween Bakersfield  and  Barstow  and  return  I  remember 
that  I  used  it  a  few  days  previous  to  that.  I  think  I 
used  it  on  October  3d.  I  suppose  the  trainmaster's 
report  will  show  the  dates.  I  don't  remember  when 
I  last  used  that  engine  965  before  October  4,  but  I 
am  pretty  sure  that  I  had  it  on  3  or  4  successive  trips 
which  I  made  between  the  ist  and  4th  of  October. 
I  don't  remember  when  I  used  engine  965  previous 
to  October  4. 

Redirect  Examination. 

In  the  report  marked  plaintiff's  exhibit  i,  I  en- 
deavored to  state  my  conclusions  as  to  the  conditions 
of  that  engine.  Assuming  for  the  sake  of  argument 
that  there  was  a  leak  in  the  saddle  of  engine  965,  such 
leak  was  not  of  such  a  nature  as  would  impair  the 
efficiency  of  that  engine  or  its  pulling  power.    A  crack 
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in  the  cylinder  saddle  would  have  nothing  whatever  to 
do  with  the  pulling  of  that  engine,  and  such  a  crack 
would  have  nothing  whatever  to  do  with  the  blowing 
out  of  the  water  valve.  The  crack  in  the  cylinder 
would  not  in  any  way  tend  to  cause  the  trouble  which 
I  encountered  at  Cable  unless  it  was  caused  by  the 
water  dropping  down,  and  I  don't  know  that  that  was 
the  cause.  When  I  made  out  that  report  I  was  kind 
of  like  a  bug  that  fell  on  the  water.  I  had  to  grasp 
at  something  to  put  up  some  kind  of  an  excuse  for 
that  break  in  two.  I  did  all  I  could  to  prevent  it  and 
I  wanted  to  give  some  excuse.  I  did  not  want  to  take 
the  responsibility  of  the  break  in  two.  In  other  words 
I  was  trying  to  put  myself  in  the  clear.  I  was  trying 
to  make  a  report  which  could  cover  every  condition 
which  might  possibly  have  made  the  break  in  two, 
and  which  would  at  the  same  time  insure  the  engine 
being  so  inspected  as  to  determine  what  was  the 
actual  cause  of  the  trouble.  A  report  such  as  that 
which  I  made,  and  which  has  been  introduced  as  plain- 
tiff's exhibit  i,  is  not  supposed  to  contain  an  accurate 
statement  as  to  the  condition.  It  is  supposed  to  con- 
tain a  statement  as  to  my  conclusion  as  to  conditions, 
and  those  conclusions  that  I  draw  from  a  given  condi- 
tion or  happening  might  be  wrong.  Aly  purpose  in 
making  such  a  report  is  to  try  to  determine  the  cause 
of  the  accident.  To  make  such  a  report  as  will  enable 
to  local  officials  to  determine  the  cause.  In  this  case 
the  local  officials  would  be  Mr.  McCully,  the  train- 
master, Mr.  Lent,  the  road  foreman,  and  the  general 
foreman  at  the  roundhouse,  and  they  turn  their  files 
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over  to  the  division  superintendent.  All  engines  of  the 
900  class  slip  more  or  less,  due  to  the  rigid  wheel  base 
of  9  feet  and  6  inches.  A  wheel  base  of  9  feet  and 
6  inches  of  that  rigid  character  will  cause  an  engine 
of  that  class  to  slip  more  readily  than  would  an  engine 
of  another  class,  due  to  the  engine  running  on  curves 
where  they  may  be  only  two  wheels  out  of  the  ten 
drivers  that  will  have  a  solid  hold  on  the  rail,  due  to 
the  curve.  Maybe  the  other  wheels  will  not  have  very 
much  of  a  grip  on  the  rail.  I  do  not  believe  the 
engine  would  slip  on  a  curve  on  a  dry  track  as  readily 
as  it  would  on  a  frosty  track.  During  the  time  I  was 
in  charge  of  965  on  no  occasion  did  a  sufficient  quan- 
tity of  steam  escape  from  that  engine  to  in  any  way 
obscure  my  vision  until  after  the  water  valve  blew 
out.  When  engine  965  left  Bakersfield  there  was  not 
escaping  from  the  low  pressure  cylinder  or  from  any 
other  part  of  that  engine  a  quantity  of  steam  which 
would  obscure  my  vision.  At  all  times  previous  to 
October  4  when  I  had  been  in  charge  of  that  engine 
965  all  steam  valves,  cocks  and  joints,  studs,  bolts  and 
seams  were  kept  in  such  repair  that  they  would  not 
emit  steam  in  front  of  the  enginemen  so  as  to  obscure 
their  vision,  and  my  vision  was  never  obscured  by 
steam  while  running  that  engine.  At  all  times  all  the 
steam  valves,  cocks  and  joints,  studs,  bolts  and  seams 
on  that  engine  were  kept  in  such  a  condition  of  repair 
that  they  would  not  emit  steam  in  front  of  the  engine- 
man  so  as  to  obscure  his  vision,  and  there  was  no 
steam  leak  that  would  bother  my  vision  on  the  engine 
at  any  time  while  running.     At  the  time  engine  965 
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left  Bakersfield  on  October  4,  destined  to  Summit,  in 
company  with  engine  3203,  and  as  a  helper  for  that 
engine,  all  of  the  steam  valves,  cocks  and  joints,  studs, 
bolts  and  seams  on  engine  965  were  in  good  condition 
and  in  such  repair  that  they  would  not  emit  steam  in 
front  of  me  so  as  to  obscure  my  vision.  Assuming 
that  there  was  a  water  leak  as  the  result  of  a  crack 
in  the  saddle,  such  a  water  leak  as  that  mentioned  in 
my  report  designated  as  plaintiff's  exhibit  i.  if  there 
was  no  wind  or  anything  to  steer  the  water  either  way, 
it  would  drop  near  the  center  of  the  track,  inside  of  the 
rail  on  the  side  on  which  this  cylinder  was  located 
about  18  or  19  inches.  The  only  time  water  would 
drop  at  that  point  would  be  while  the  engine  was  stand- 
ing still.  When  the  steam  is  in  circulation  there  is 
no  water,  because  the  cylinder  would  be  hot  enough 
and  the  saddle  would  be  so  hot  that  the  steam  could 
not  condense  and  it  would  be  carried  off  out  through 
the  exhaust  and  through  the  smokestack,  so  that  there 
would  be  no  possibility  of  water  dropping  except  while 
the  train  was  standing  still. 

Cross-Examination. 
The  train  was  standing  still  just  previous  to  the 
time  when  I  undertook  to  start,  and  it  just  had  begun 
to  move  when  the  wheels  slipped  when  I  started  the 
train.  That  is  when  the  water  dropped  on  the  rails. 
When  I  made  the  report  of  water  dropping  on  the 
rails  it  was  supposed  to  be  accurate  information  to 
the  officials  to  whom  I  made  the  report,  and  when  I 
stated  that  it  was  to  get  myself  in  the  clear  I  meant 
that  I  desired  to  try  to  make  it  appear  that  I  could 
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not  prevent  the  accident — the  break  in  two.  I  would 
have  to  give  some  cause  for  those  accidents  and  I  was 
supposed  to  give  the  truth  as  near  as  I  could.  I 
don't  know  that  water  on  the  rail  was  the  cause  of  the 
break  in  two,  but  I  know  that  I  put  that  in  my  report 
to  assume  that  that  was  the  cause.  I  don't  know 
exactly  what  the  cause  was  that  made  the  engine  slip, 
whether  it  was  due  to  the  frost  on  the  rail  or  water 
on  the  rail.  Water  dropped  on  the  rail  will  have  a 
tendency  to  make  the  wheel  slip  if  the  rail  is  wet, 
and  that  is  true  to  a  greater  extent  also  when  there  is 
no  sand,  and  there  was  no  sand  at  this  time.  I  in- 
spected this  engine  at  Bakersfield,  where  I  gave  it  an 
inspection  lasting  30  minutes,  during  which  time  I  in- 
spected all  the  bolts  and  rivets  in  the  saddle  and  all  by 
giving  it  the  "once  over"  and  also  by  oiling  the  engine. 
We  have  to  oil  each  and  every  part,  and  we  have  a 
very  good  outline  of  the  machine  when  we  get  it  oiled. 
I  also  changed  my  clothes  in  that  time.  We  are  al- 
lowed 30  minutes  preparatory  time.  That  is,  preparing 
ourselves  as  well  as  the  engine.  We  do  a  number  of 
things  in  that  30  minutes  other  than  inspecting  of  the 
valves  and  plugs  and  so  forth,  as  there  is  a  number  of 
things  to  be  prepared.  I  do  not  know  when  this  saddle 
cracked. 

Testimony  of  A.  Pecchia. 

A.  Pecchia,  recalled  for  defendant,  testified: 
At  the  same  time  that  I  inspected  car  S.  F.  P.  &  P. 
913  I  also  inspected  another  car  on  that  train  desig- 
nated G.  C.  &  S.  F.  4086.    \\'hat  I  stated  with  respect 
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to  S.  F.  P.  &  P.  913  is  also  true  with  reference  to 
G.  C.  4086.  I  gave  to  G.  C.  4086  the  same  character 
of  inspection  that  I  gave  to  S.  F.  P.  &  P.  913,  the  same 
inspection  coming  in  and  the  same  inspection  going  out 
of  Bakersfield,  and  I  found  that  the  G.  C.  &  S.  F. 
4086  was  in  all  respects  conforming  to  the  require- 
ments of  the  safety  appliance  act  and  the  orders  of 
the  Interstate  Commerce  Commission  promulgated  in 
pursuance  of  that  act,  and  I  discovered  no  safety  ap- 
pliance defects  on  that  car,  and  if  there  had  been  I 
would  have  discovered  it  if  it  was  in  bad  order,  but  it 
was  O.  K. 

Cross-Examination. 

I  gave  that  car  the  same  character  of  inspection  that 
I  gave  the  other  cars.  I  have  nothing  on  my  reports 
to  show  that  it  was  defective.  I  don't  remember  any- 
thing about  that  car  any  more  than  I  do  any  other  car. 
The  same  as  any  other  car,  only  I  had  quite  a  number 
of  cars  on  that  train  with  bad  order,  but  those  two 
cars  are  supposed  to  be  O.  K.,  both  coming  in  and 
going  out.  All  I  know  is  that  I  did  not  find  anything 
wrong  about  the  car. 

Redirect  Examination. 

Had  there  been  anything  wrong  with  either  of  those 
cars,  or  if  either  of  those  cars  failed  in  any  respect  to 
conform  to  the  safety  appliance  standards,  my  inspec- 
tion was  such  as  would  have  enabled  me  to  determine, 
in  so  far  as  the  eye  could  see,  that  they  were  in  all 
respects  conforming,  and  as  far  as  I  could  see  they 
were  all  right  to  go,  both  of  them.     If  they  had  not 
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been  all  right  to  go,  or  in  a  condition  to  go  forward, 

I  would  have  discovered  it. 

Recross-Examination. 
I  know  that  I  inspected  car  4086,  as  I  have  it  on  my 
books.  C.  G.  &  S.  F.  4086  was  13  cars  from  the  head 
end.  That  was  my  part  of  the  train.  And  the  S.  F. 
P.  &  P.  913  was  7  cars  from  the  head  end.  That  also 
was  my  end.  That  was  their  location  in  the  inbound 
train,  from  the  north.  In  the  outbound  train  G.  C. 
&  S.  F.  4086  was  43  cars  behind  the  leading  engine, 
or  pretty  close  to  the  caboose.  I  did  not  inspect  that 
car  going  out. 

Testimony  of  Roscoe  E.  Beach. 

Roscoe  E.  Beach,  on  behalf  of  defendant.,  testified: 
Direct  Examination. 

I  am  night  chief  dispatcher  of  the  Southern  Pacific 
Company  at  Bakersiield,  and  was  such  during  the 
month  of  October,  1914.  In  that  capacity  my  duties 
are  to  supervise  the  movements  of  all  trains  over  the 
San  Joaquin  division  of  the  Southern  Pacific  Company, 
which  comprises  868  miles,  extending  from  Fresno  to 
Saugus,  with  various  branches.  I  order  out  the  cars 
and  the  power  and  supervise  the  handling  of  the  trains 
in  general.  I  have  charge  of  the  trains  which  are 
moved  over  the  joint  track  operated  pointly  by  the 
Southern  Pacific  Company  and  The  Atchison,  Topeka 
and  Santa  Fe  between  Kern  Junction  and  Mojave. 
All  trains  moving  over  that  joint  track  belonging  to 
both  companies  were  moved  under  my  direction.  I  am 
familiar  with  the  methods  employed  by  the  Southern 
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Pacific  Company  for  the  purpose  of  determining 
whether  or  not  the  draw  bars  in  those  trains  are  suffi- 
cient. They  do  not  follow  the  practice  as  to  stretching 
trains  anywhere  on  the  system  that  I  know  of,  es- 
pecially not  on  the  San  Joaquin  division.  I  am  familiar 
with  their  practice  of  inspecting  trains.  I  heard  the 
testimony  of  the  Santa  Fe  officials  as  to  the  methods 
adopted  by  that  road  whereby  trains  are  stretched  for 
the  purpose  of  affording  additional  measures  for  de- 
tecting safety  appliance  defects,  and  such  methods  are 
not  in  vogue  on  the  Southern  Pacific  Company;  not 
on  the  San  Joaquin  division,  anyway.  As  a  railroad 
man  I  regard  such  methods  as  a  wise  precaution,  very 
good  indeed.  I  regard  that  as  a  method  well  calculated 
to  detect  whether  or  not  draw  bars  and  draft  timbers 
and  such  connective  appliances  are  sufficient.  It  seems 
to  me  if  there  is  anything  wrong  with  the  draft  gear 
or  draw  bar  in  any  way  it  would  be  discovered  through 
stretching  the  trains.  As  a  railroad  man  I  can't  say 
that  I  know  of  any  more  efficient  method  ever  having 
been  devised  for  the  purpose  of  detecting  those  defects. 
I  am  familiar  with  the  train  sheets  showing  the  move- 
ments of  trains  between  Kern  Junction  and  Mojave. 
During  the  month  of  October,  1914.  Those  train 
sheets  show  all  movements  of  all  trains,  whether  South- 
ern Pacific  Company  trains  or  x\tchison,  Topeka  and 
Santa  Fe  Railway  trains,  operated  over  that  piece  of 
track  during  that  month.  Every  train  moved  between 
Kern  Junction  and  Mojave.  I  am  able  to  determine 
from  the  train  sheets  what  engines  and  what  engineers 
in  charge  of  those  engines  moved  over  the  tracks  on 
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those  particular  days  and  those  particular  dates.  These 
train  sheets  are  made  up  as  follows:  We  have  a  train 
dispatcher  who  takes  a  blank  train  sheet  at  12  o'clock 
midnight,  and  whenever  a  train  departs  from  the 
terminal  he  puts  down  the  engine,  the  engineer,  and  on 
the  Southern  Pacific  we  put  on  the  fireman's  name,  but 
we  do  not  for  the  Santa  Fe  trains  that  operate  over 
that  line.  He  puts  down  the  conductors  of  the  trains, 
the  time  the  train  departs  from  the  station,  the  number 
of  loads  and  empties  in  the  train;  he  enters  the  time 
that  they  depart  and  he  follows  it  up  and  shows  the 
time  they  pass  each  and  every  station  on  the  line  as 
he  receives  that  information  from  the  operators  on  the 
line  at  the  different  stations.  The  westbound  trains  are 
placed  on  the  right  side  of  the  sheet,  and  the  eastward 
trains  on  the  left  side  of  the  sheet.  Passenger  trains 
and  freight  trains  are  segregated.  That  is,  the  west- 
ward passenger  trains  are  kept  separate  from  the 
freight  trains,  and  also  the  same  in  the  opposite  direc- 
tion. The  same  with  the  movement  of  all  light  engines 
as  well  as  engines  carrying  cars.  The  train  sheet  is, 
as  near  as  may  be,  a  photograph  showing  the  condition 
of  train  movements  at  any  particular  time,  and  the 
location  of  every  particular  train  on  the  division  at 
that  particular  time.  I  have  here  the  train  sheets  show- 
ing the  movements  of  trains  over  the  track  in  ques- 
tion during  the  month  of  October,  1914,  and  by  re- 
ferring to  them  I  can  tell  you  whether  or  not  engineer 
Tibbs,  in  charge  of  engine  965,  made  any  trip  either 
between  Bakersfield  and  Mojave,  or  between  Mojave 
and  Bakersfield,  or  between  Bakersfield  and  Summit, 
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prior  to  October  4,  also  what  tonnage  the  engine  was 
handling.  The  train  sheet  of  October  i  shows  a  move- 
ment of  engine  No.  965,  in  charge  of  engineer  Tibbs. 
He  moved  on  this  train  sheet  of  October  i,  19 14,  from 
Kern  Junction  to  Mojave,  with  35  loads,  1730  tons. 
Engine  1986  and  engine  1991,  as  helpers,  were  assist- 
ing Mr.  Tibbs,  who  had  No.  965.  I  know  the  rating 
of  those  two  1900-class  engines  as  I  am  familiar  with 
the  rating  credited  to  engines  of  the  Santa  Fe.  I 
must  necessarily  be,  as  it  is  part  of  my  business.  The 
combined  rating  of  the  three  engines  on  that  train 
would  be  1750  tons,  and  they  were  20  tons  light  over 
their  established  rating,  on  October  i,  1914.  On  that 
trip  Tibbs  on  the  965  and  its  associate  engines  made  a 
good  run  between  Kern  Junction  and  Cable.  We  have 
no  telegraph  office  at  Cable,  which  is  a  non-agency 
station,  so  I  will  have  to  estimate  the  time  he  arrived 
there  and  also  the  time  he  passed  Marcel,  which  is 
the  first  station  west  of  Cable.  Tehachapi  is  the  first 
station  east  of  Cable,  and  there  is  no  way  to  determine 
the  time  of  arrival  at  Cable  excepting  by  determining 
the  time  it  takes  to  make  the  run  between  Tehachapi 
and  Cable,  and  that  is  based  on  the  performance  of 
the  engine  on  the  other  part  of  the  trip  before  they 
reach  these  places.  I  try  to  keep  in  touch  with  the 
progress  of  the  train  from  the  time  it  gets  on  the  line 
for  the  purpose  of  determining  whether  or  not  it  is 
falling  down.  We  know  the  time  it  is  making  at  all 
times.  In  determining  the  kind  of  run  the  engine 
made  on  October  i  we  base  our  opinion  on  the  per- 
formance   on    the    mountain    from    where    the    grade 
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starts.  We  have  to  figure  out  at  CaUente.  We  should 
figure  from  the  tunnel  which  starts  on  the  west,  but 
there  is  no  operator.  From  Caliente  to  Bealville  there 
was  a  very  good  run  of  26  minutes.  Caliente  is  the 
first  station  west  of  AUard.  He  was  at  Caliente  and 
started  from  a  standstill  and  arrived  at  Bealville  at 
to  a  standstill  in  26  minutes,  which  was  an  excellent 
run.  He  left  Bealville  from  a  stop  and  went  to  Wood- 
ford in  46  minutes,  which  is  also  an  excellent  run.  He 
left  Woodford  from  the  side  track  and  passed  Marcel 
in  31  minutes,  which  is  also  a  good  performance.  From 
Marcel  to  Tehachapi  he  made  the  run  in  34  minutes, 
making  a  total  time  of  2  hours  and  38  minutes,  in- 
cluding stops.  From  Kern  Junction  to  Mojave  the 
distance  is  67.9  miles,  and  he  made  the  run  in  5  hours 
and  45  minutes,  which  is  a  good  run,  better  than  usual. 
On  October  2  Tibbs  went  over  that  piece  of  track  with 
No.  965,  in  the  opposite  direction,  from  Mojave  to 
Kern  Junction.  From  Mojave  to  Tehachapi  the  dis- 
tance is  20.1  miles,  and  Tibbs  on  engine  965  covered  it 
in  I  hour  and  35  minutes  with  the  assistance  of  engine 
3202  as  helper.  The  combined  tonnage  rating  of  those 
2  engines  would  be  1700  tons,  and  they  had  1457  tons. 
Tibbs  made  a  trip  over  that  track  on  October  3  with 
engine  965.  With  engine  3202  as  helper  and  also 
engine  1986.  The  combined  tonnage  rating  of  the  3 
engines  was  2200  tons,  and  their  tonnage  on  that  trip 
was  2185  tons.  By  way  of  explanation  I  might  say 
that  in  loading  these  trains  they  make  it  as  near  as 
possible  to  the  tonnage  rating  of  the  engine.  They 
don't  let  it  go  over.     So  that  they  may  take  a  car  less 
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than  the  rating.  The  performance  of  965  on  that  trip 
between  Kern  Junction  and  Summit,  judging  from 
CaHente  as  I  did  with  the  other  run,  was  a  very  good 
run.  All  the  way  up  he  made  running  time,  deducting, 
of  course,  the  delays  which  he  had  to  meet  trains  and 
allowing  them  to  pass.  At  Rowan  he  was  delayed  34 
or  40  minutes.  He  was  at  Rowan  30  minutes  for  no 
alone.  He  had  a  hot  box,  which  the  sheet  shows,  but 
it  don't  say  how  long  that  kept  him  there.  At  Wood- 
ford he  was  delayed  51  minutes.  I  am  not  prepared 
to  say  how  long  he  was  at  Cable,  only  to  estimate  it, 
but  he  was  there  first  for  115,  No.  49,  and  extra  2642 
west  bound.  He  was  there  for  three  trains.  The  total 
time  from  Caliente  to  Tehachapi  was  4  hours  and  47 
minutes,  a  3  hour  5  minute  schedule,  which  is  what 
the  schedule  was  at  that  time.  With  an  hour  and  45 
minutes  delay,  so  that  by  deducting  an  hour  and  45 
minutes  delay  from  the  4  hours  47  minutes  it  is 
shown  that  he  made  about  2  minutes  better  than  the 
schedule  time  with  the  train.  I  have  been  engaged 
in  dispatching  trains  as  night  chief  dispatcher  in  charge 
of  train  movements  for  the  Southern  Pacific  for  4 
years,  and  previous  to  that  I  was  handling  trains  for 
about  15  or  16  years.  There  was  nothing  on  the  sheet 
to  indicate  that  965  could  not  make  good,  that  I  have 
seen  so  far.  I  would  have  to  examine  closer  before 
I  could  be  prepared  to  make  a  positive  statement.  With 
respect  to  the  movement  of  extra  3203  east,  Santa  Fe 
1st  34D,  Southern  Pacific  ist  252  on  October  4  the 
train  sheet  shows  that  engine  3203  was  the  leading 
engine  on  the  train  and  engine  965,  in  charge  of  en- 
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gineer  Tibbs,  was  the  helper  engine  to  help  the  train 
from  Kern  Junction  to  Summit.  The  combined  ton- 
nage rating  of  those  engines  was  1700  tons  and  the 
train  was  carrying  1699  tons,  or  one  ton  short  of  their 
rating.  From  Kern  Junction  to  Caliente  they  con- 
sumed I  hour  and  43  minutes,  making  a  run  with  a 
delay  of  at  least  30  minutes  at  Magunden.  I  can  tell 
by  making  a  check  of  the  train  sheet  that  they  met 
passenger  train  Santa  Fe  iii  at  Magunden  and  also 
Southern  Pacific  freight  extra  or  light  engine  No. 
4206,  causing  the  delay.  With  the  exception  of  that 
time  consumed  waiting  for  those  trains  the  train  made 
a  good  run  to  Caliente — such  a  run  as  I  would  reason- 
ably expect  the  train  to  make.  They  consumed  i  hour 
from  a  stop  at  Caliente  to  a  stop  at  Bealville,  but  they 
met  extra  2702  westbound,  which  was  a  Southern 
Pacific  freight  train,  at  AUard.  I  can't  say  how  much 
they  were  delayed  by  that  train;  I  can  only  estimate 
it.  I  do  not  know  whether  965  was  compelled  to  go 
on  the  siding  or  not.  I  would  have  to  refer  to  the 
train  order  book  to  tell  that.  Allard  is  between  CaHente 
and  Bealville,  and  it  is  a  non-agency  station.  The  train 
order  book  will  show  whether  or  not  any  order  was 
given  whereby  they  were  compelled  to  take  the  siding. 
I  don't  know  whether  they  moved  on  what  we  call  a 
"meet  order"  or  a  ''time  order,"  by  which  I  mean 
whether  they  were  held  for  a  certain  time  before  the 
other  train,  or  whether  they  went  on  a  meet  order, 
under  which  they  were  to  meet  there.  Engineer  Tibbs 
in  his  testimony  stated  that  there  was  one  time  table 
on  which  he  left  Kern  Junction  and  another  time  table 
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on  which  he  left  Cable.  That  came  about  in  this  way. 
We  had  a  new  time  table  which  took  effect  at  12:01 
a.  m.  on  the  morning  of  the  5th.  He  left  Kern  Junc- 
tion on  the  old  time  table,  and  while  standing-  at  Cable 
it  became  12:01  a.  m.,  and,  therefore,  the  new  time 
table  took  effect  and  he  had  to  be  governed  by  the  new 
time  table.  The  old  time  table  was  122,  and  the  new 
one,  123,  became  effective  at  12:01  a.  m.,  October  5th. 
By  referring  to  my  time  order  book  I  can  tell  whether 
or  not  any  order  was  given  for  the  ist  252,  which  was 
Tibbs  train,  as  any  order  for  that  or  any  other  train 
is  in  that  book.  Engine  3203,  aided  by  engine  965, 
known  as  Santa  Fe  ist  34-D,  from  the  time  it  left 
Kern  Junction  was  designated  on  my  record  as  ist 
252,  and  after  it  got  on  my  line  it  was  compelled  to 
run  on  a  schedule  such  as  we  prescribe  for  freight 
trains.  The  Southern  Pacific  prescribes  schedules  for 
all  of  its  freight  trains.  That  is  the  general  rule,  al- 
though sometimes  we  run  a  train  extra.  A  train  order 
book  is  a  record  of  the  movement  of  trains,  each  and 
every  order  issued  to  a  train  being  written  here  by  the 
train  dispatcher.  It  is  a  record  kept  by  the  train  dis- 
patchers under  my  supervision  and  pursuant  to  my 
directions  in  the  usual  and  ordinary  course  of  busi- 
ness, and  these  orders  are  transmitted  from  his  mind 
or  out  of  his  head  on  this  district  over  the  telephone 
to  operators  along  the  line,  and  as  he  transmits  it  he 
writes  it,  while  in  other  territories  where  the  telegraph 
is  used  he  writes  it  when  the  operators  repeat  it.  In 
this  instance  he  writes  it  as  he  sends  it  and  he  under- 
lines it  as  the  operators  repeat  the  order,  and  it  is  word 
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for  word  as  the  order  is  sent.  The  only  order  affecting 
1st  252  as  to  the  meeting  at  Allard  on  October  4  was 
one  to  the  effect  that  the  train  was  running  5  hours 
40  minutes  late  between  Kern  Junction  and  Tehachapi 
by  train  order  issued  at  9:09  p.  m.     That  order  reads: 

"No.  252  runs  5  hours  40  minutes  late,  and  No. 
334  runs  4  hours  40  minutes  late,  from  Kern  Junction 
to  Tehachapi." 

I  find  a  meet  order  where  this  train  which  engine 
965  was  helping  had  to  take  the  siding  to  meet  extra 
2702  west  and  extra  1645  west  at  Allard. 

(Testimony  of  witness  interrupted  by  his  illness,  but 
after  other  witnesses  had  testified,  his  testimony  con- 
tinued as  follows) 

The  train  sheets  enable  me  to  determine  what  were 
the  consequential  delays  to  train  extra  3203,  ist  34-D, 
or  1st  252,  as  it  is  described  on  my  train  sheet,  di- 
rectly and  proximately  resulting  from  the  delay  at 
Cable,  and  to  state  what  time  it  would  have  been  de- 
livered at  Mojave  if  it  had  not  been  delayed  at  Cable. 
I  can't  say  what  time  it  arrived  at  Cable,  because  we 
have  no  telegraph  there,  but  I  can  estimate  that  it 
would  be  about  11:48  or  11:47,  ^^^  judging  from  the 
time  they  arrived  at  Tehachapi,  which  was  3  :o5  a.  m., 
they  must  have  left  Cable  about  2:45  or  2:50,  and 
therefore  they  were  delayed  at  Cable  from  11:50,  we 
will  say,  until  2:45,  which  would  be  2  hours,  55  min- 
utes, and  had  it  not  been  for  the  delay  at  Cable  they 
would  have  arrived  at  Mojave  at  least  4  hours  earlier 
than  they  did.  The  facts  upon  which  I  base  that  con- 
clusion  are  that   they  arrived   at   Cable  about    1 1  -.48 
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or  11:50  and  had  to  meet  train  No.  115,  a  Santa  Fe 
passenger  train,  and  train  49,  a  Southern  Pacific  pas- 
senger train.  No.  49  left  Tehachapi  at  12:09  ^-  i""-' 
and  the  minimum  running  time  is  6  minutes,  so  that  it 
would  have  been  at  Cable  not  later  than  12:15,  which 
would  have  permitted  extra  3203,  or  No.  252,  to  leave 
Cable  by  12:15  a.  m.,  and  by  so  doing  it  should  have 
passed  Tehachapi  not  later  than  12:35  or  12:40  at 
the  latest,  and  by  doing  that  it  would  under  ordinary 
circumstances  and  conditions  have  met  Santa  Fe  extra 
945  westbound  at  Summit,  which  is  about  i^  miles 
east  of  Tehachapi.  This  Santa  Fe  extra  945  west- 
bound arrived  at  Tehachapi  at  i  :03  a.  m.,  which  is 
evidence  that  they  passed  Summit  not  later  than  12:55 
a.  m.  Therefore,  if  extra  3203  had  not  been  delayed 
at  Cable  it  would  have  left  there  about  12:15  and 
passed  Tehachapi  about  12:40  and  arrived  at  Summit 
not  later  than  12:50  a.  m.  Those  are  approximate 
figures,  and  I  can  not  verify  them  in  any  way  except 
that  is  the  usual  run  they  made — and  by  leaving  Sum- 
mit at  12:50  a.  m.  it  is  reasonable  to  believe  that  the 
figures  on  the  various  runs  of  trains  will  bear  me  out, 
it  would  have  arrived  at  Mojave  at  i  :50  a.  m.,  which 
is  4  hours  20  minutes  earlier  than  they  actually  did 
arrive  there,  and  I  base  my  consequential  delay  of  4 
hours  to  make  it  a  conservative  figure.  In  order  words, 
the  train  would  have  arrived  at  Mojave  not  later  than 
2  a.  m.,  barring  unforeseen  accidents,  if  they  had  been 
able  to  leave  Cable  at  12:15  a.  m.  I  can  explain  how 
a  delay  of  2  hours  25  minutes  at  one  time  may  cause 
a  train  to  be  4  hours  late  in  reacliing  another  given 
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point  by  saying  that  if  this  train  was  at  Cable  at  it 
was  for  115  and  49,  had  they  been  ready  to  move  as 
soon  as  49  passed  there,  which  was  approximately 
12:15  a.  m.,  they  could  have  proceeded  and  avoided 
further  delay,  because  they  would  not  have  had  to 
remain  at  Mojave  for  passenger  train  No.  8  and  they 
would  have  gone  into  Mojave  ahead  of  trains  No.  50, 
No.  26,  and  No.  116,  No.  117  and  No.  7.  But  when 
they  were  not  able  to  move  at  the  time  they  should 
have  moved  there  was  a  consequential  delay  for  those 
trains,  whereas  had  the  train  been  ready  to  leave  Cable 
at  12:15  a.  m.,  it  would  have  gone  to  Mojave  and 
would  have  met  only  one  train,  which  would  have  been 
Santa  Fe  945  westbound  at  Summit,  and  by  not  being 
able  to  leave  Cable  at  12:15  it  had  to  meet  the  other 
trains  and  let  them  pass.  After  the  train  reaches 
Mojave  its  movement  is  directed  by  the  Santa  Fe  dis- 
patcher, and  but  for  this  delay  at  Cable  I  would  have 
turned  it  over  to  Mr.  Smith,  the  Santa  Fe  dispatcher, 
not  later  than  2  a.  m. 

Cross-Examination. 
In  order  for  this  train  to  have  arrived  at  Mojave 
not  later  than  2  a.  m.  it  would  have  been  necessary 
for  it  to  have  left  Cable  not  later  than  12:35  ^-  rn- 
by  permitting  them  to  make  the  maximum  speed  al- 
lowed for  freight  trains  in  this  territory,  which  is  18 
miles  per  hour,  from  Cable  to  i  mile  west  of  Tehach- 
api,  and  25  miles  per  hour  from  i  mile  west  of  Tehach- 
api  to  I  mile  west  of  Cameron  and  18  miles  from  i 
mile  west  of  Cameron  to  Mojave.  From  Cable  to 
Mojave  is  exactly  24  miles.     The  number  of  this  train 
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was  No.  1st  252,  and  it  was  due  to  arrive  at  Mojave 
at  12:01  a.  m.  on  the  morning  of  the  5th  of  October. 
These  schedules  are  figured  out  to  permit  of  the  best 
possible  movement  of  trains  leaving  at  a  given  time, 
and  if  they  leave  late  they  encounter  conditions  that 
are  not  encountered  if  they  leave  on  time,  and  again, 
if  they  leave  late  and  at  a  certain  time  they  might  find 
better  conditions  than  they  would  ordinarily  under  the 
schedule.  Had  it  not  been  for  the  accident  at  Cable 
this  train  should  have  been  ready  to  leave  there  by 
12:15  ^-  ^'^■y  o^  ^^^  arrival  of  train  No.  49,  and  had  it 
done  so  it  would  have  met  only  one  train  between 
Cable  and  Mojave,  and  that  would  have  been  extra 
945  west  at  Summit.  Engineer  Tibbs  was  in  charge  of 
engine  No.  965  on  October  ist  from  Kern  Junction  to 
Mojave,  and  had  helper  engines  1986  and  1991.     The 

3  engines  are  shown  by  the  train  sheets  to  have  handled 
1730  tons,  and  their  combined  tonnage  was  1750  tons 
over  the  mountain  or  20  tons  under  their  rating,  and 

4  hours  20  minutes  was  the  time  consumed  by  that 
train  in  going  from  Kern  Junction  to  Tehachapi,  which 
was  its  scheduled  running  time.  On  October  2  engi- 
neer Tibbs  was  also  in  charge  of  engine  965  in  a  west- 
erly direction  from  Mojave  to  Tehachapi,  and  he  con- 
sumed I  hour  35  minutes — from  11 :40  p.  m.  until  1:15 
a.  m.  On  this  trip  engine  No.  965  was  on  the  head 
end  of  the  train  and  its  helper  engine  was  3202.  These 
engines  handled  1457  tons,  which  was  243  tons  less 
than  their  combined  tonnage  rating  of  1700  tons,  which 
is  customary  with  westbound  trains.  On  October  3 
engineer  Tibbs  ran  engine  965  between  Kern  Junction 
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and  Tehachapi  as  a  helper  engine  and  returned  from 
Summit  as  a  Hght  engine  to  Bakersfield.  On  this  trip 
of  October  3,  engine  3202  was  the  train  engine,  or 
lead  engine,  and  engines  965  and  1986  were  the  helper 
engines  which  assisted  the  train  from  Kern  Junction 
to  Summit.  The  combined  rating  of  those  3  engines 
was  2200  tons  and  they  hauled  2185  tons,  which  was 
15  tons  light.  This  train  left  Kern  Junction  at  5:55 
p.  m.  and  arrived  at  Tehachapi  at  12:55  ^-  "^-^  so  that 
it  lost  3  hours  on  the  schedule  of  the  train  as  shown 
by  the  time  table. 

Redirect  Examination. 
On  a  3  hours  and  5  minute  schedule  between  Kern 
Junction  and  Tehachapi  the  train  which  engine  965 
was  helping  on  October  3  made  the  trip  in  4  hours  47 
minutes  after  having  encountered  i  hour  45  minutes 
of  delay.  It  ran  from  Caliente  to  Tehachapi  on  a  3 
hour  and  5  minute  schedule  in  4  hours  47  minutes, 
with  an  hour  and  45  minutes  delay,  and  that  was  over 
the  heavy  part  of  the  road,  where  the  maximum  grade 
is  2.2  per  cent.,  and  that  takes  into  consideration  delay 
in  waiting  for  trains  at  Rowan,  Woodford  and  Cable, 
and  also  some  delays  by  hot  boxes,  which  are  reflected 
by  the  train  sheet,  which  does  not  show  the  exact 
delay  caused  by  these  hot  boxes.  The  conditions  in- 
volving the  movement  of  the  965  in  a  westerly  direc- 
tion on  October  2  are  not  comparable  with  the  east- 
bound  movements  of  the  same  engine,  for  we  never 
get  the  tonnage  on  a  westbound  train  out  of  Mojave, 
either  on  the  Southern  Pacific  or  Santa  Fe,  as  the 
preponderance   of   the  tonnage   is   eastbound.    and   we 
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can't  get  the  tonnage  in  the  westward  movement  be- 
cause we  have  more  empties  to  move  westward  than 
eastward  and  therefore  can  not  get  the  rating  of  the 
engines  in  the  train.    Furthermore  the  grade  is  shorter 
by  about  20  some  odd  miles.     It  would  not  be  cus- 
tomary to  lessen  the  tonnage  westbound  because  the 
grade  is  shorter,  but  because  of  the  amount  of  empties 
we  move  westbound  we  have  to  keep  within  the  car 
limit  fixed  by  what  is  known  as  the  car  limit  law, 
which   prohibits  handling  more  than   57  cars   with   3 
brakemen  over  a  territory  with  a  maximum  grade  of 
more  than   i   per  cent;  therefore  we  keep  the  trains 
down  to  a  57  car  limit,  and  with  the  western  movement 
of  empties  we  can  not  get  the  tonnage  in   57  cars. 
After  the  delay  to  extra  3203  at  Cable  on  October  4, 
it  became  necessary  for  that  train  to  make  an  exchange 
of   orders.      Extra    3203,    which   had    engine   965    as 
helper,  was  running  at  ist  No.  252;  second  No.  252 
was  a  Southern  Pacific  train,  and,  under  S.  P.  rules, 
when  2d  252  encountered  ist  252  at  Cable,  or  found 
it  there,  to  so  say,  and  could  not  proceed,  it  was  the 
duty  of  2d  252  to  exchange  orders  and  signals  with 
1st  252  and  to  precede  that  train  to  Tehachapi  and 
there  report  for  orders,  and  that  caused  further  delay 
of  probably  5  or  10  or  15  minutes.     If  the  3203  had 
been  ready  to  leave  Cable  at  12:15  it  would  have  met 
only  one  extra,  945,   at   Summit,   and   it   would  have 
arrived  at  Mojave  not  later  than  2  a.  m.     This  is  a 
conservative  figure,  but  after  having  been  delayed  at 
Cable  from   1 1 147  until  2 145  a.  m.,  and  after  having 
left  Cable  at  2:45  a.  m.,  then,  from  all  other  delays 
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such  as  were  occasioned  by  taking  water  or  on  account 
of  hot  boxes  or  anything  Hke  that,  they  were  delayed 
at  Summit  25  minutes,  from  3  35  until  5  a.  m.,  for 
trains  102  and  7,  both  Southern  Pacific  trains,  at  Cam- 
eron 50  minutes,  from  4  30  a.  m.  until  5  20  a.  m.  for 
1st  No.  251  and  25  minutes  for  117,  a  Santa  Fe  pas- 
senger train.  Those  are  the  only  delays  reflected  by 
the  delay  report  between  Cable  and  Mojave,  but  before 
leaving  Cable  they  had  encountered  2d  252,  which  had 
to  exchange  orders  with  and  pass  this  train  by  reason 
of  its  being  disabled  and  unable  to  move.  After  12  15 
a.  m.,  at  which  time  this  train  should  have  been  able 
to  leave  Cable,  it  was  delayed  30  minutes  on  account 
of  being  broken  in  two,  thereby  pulling  the  draw  bar 
out,  and  it  was  then  further  delayed  by  the  water  plug 
blowing  out  in  the  right  low  pressure  cylinder,  and  it 
was  also  delayed  by  No.  8  for  20  minutes  and  by 
No.  116  for  10  minutes,  and  for  i  hour  waiting  for 
a  helper  by  reason  of  this  engine  being  disabled  to  a 
certain  extent  and  having  to  have  another  helper  to 
get  this  tonnage  up  to  the  Summit,  and  they  had  to  wait 
for  I  hour  at  Cable  to  get  this  other  engine.  The 
engine  that  came  down  to  Cable  from  Summit  to  help 
the  1st  252  out  of  there  was  the  train  engine  of  an 
extra  westbound  freight  train  which  was  coupled  to 
the  train  at  Mojave,  and  when  it  got  to  Summit  it 
was  ordered  over  to  Cable  to  help  this  eastbound 
freight  train,  in  which  the  965  was  coupled,  up  to 
Summit.  Instead  of  letting  the  engine  which  had 
brought  this  freight  train  up  from  Mojave  return  to 
Mojave   my   despatcher   brought   it   over   to   Cable   to 
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help  clear  the  line,  and  that  caused  a   further  delay 
of  I  hour  as  reflected  by  the  delay  report. 
Recross-Examination. 

This  train  in  which  engine  965  was  moving  was 
passed  while  at  Cable  by  2d  252,  which  had  engines 
2612,  4035  and  2657  ^s  helpers  for  the  train  engine 
which  was  engine  2678.  ist  252  was  not  necessarily 
delayed  waiting  for  2d  252  to  pass.  They  don't  have 
to  wait  for  them  to  pass,  for  when  ist  252  is  ready  to 
move  they  proceed,  but  when  the  2d  252  overtakes 
this  train  and  finds  them  disabled  so  that  they  can 
not  proceed,  by  the  rules  they  are  required  to  pass  the 
train  and  precede  it  to  the  first  open  telegraph  office 
and  there  report  to  the  superintendent  and  train 
dispatcher.     Rule  94  reads: 

"A  train  which  overtakes  another  train  so  disabled 
that  it  can  not  proceed,  will  pass  it,  if  practicable,  and 
if  necessary  will  assume  the  schedule  and  take  the 
train  orders  of  the  disabled  train,  proceed  to  the  next 
telegraph  office  and  there  report  to  the  superintendent. 
The  disable  train  will  assume  the  right  of  schedule 
and  take  the  train  orders  of  the  last  train  with  which 
it  has  exchanged,  and  will,  when  able,  proceed  to  and 
report  from  the  next  open  telegraph  office." 

In  practice  they  do  not  report  to  the  superintendent 
personally,  but  to  the  train  dispatcher  or  chief  dis- 
patcher, who  represents  the  superintendent.  When 
second  252  passed  this  delayed  first  252  the  delayed 
train  then  became  second  252.  Engine  945,  which  was 
sent  down  to  Cable  to  assist  the  train  up  to  the  Sum- 
mit, was  moving  that  day  as  a  regular  engine  and  not 
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as  a  helper  from  Mojave  to  Summit.  Engine  945  held 
the  orders,  but  because  they  sent  it  to  Cable  to  assist 
this  other  train  from  Cable  to  Summit  I  classed  it 
as  a  help  engine.  Engine  945  arrived  at  Summit  at 
approximately  12:55  ^-  ^-  after  leaving  Mojave  at 
1 1 :20  p.  m.,  having  left  Kern  Junction  at  6  o'clock 
p.  m.  and  arrived  at  Cable  at  11:50  p.  m.  I  would 
say  that  first  252  made  the  regular  running  time 
deducting  the  delays  which  they  encountered,  which 
are  what  throws  any  train  late.  They  didn't  make  the 
schedule  time  by  reason  of  having  been  so  delayed 
that  it  was  impossible  for  them  to  do  it.  They  left 
Kern  Junction  40  minutes  late  at  6  p.  m.  and  should 
have  reached  Cable  at  9:40,  but  reached  there  at  11 :50. 
By  ordinary  delays  in  moving  trains  I  mean  such  as 
are  due  to  taking  water  and  to  the  meeting  of  passen- 
ger trains  and  letting  passenger  trains  pass  and  meet- 
ing opposite  freight  trains;  but  it  all  depends  on  what 
time  they  left  their  terminal  as  to  what  trains  they  will 
encounter.  If  they  leave  late  the  railway  company 
knows  they  are  leaving  late.  The  delays  which  oc- 
curred to  this  train,  ist  252,  outside  of  what  I  consider 
ordinary  delays,  on  October  4,  after  it  left  Kern 
Junction  and  before  it  reached  Cable,  were  as  follows : 
They  were  delayed  30  minutes  at  Magunden  for  Santa 
Fe  train  No.  iii.  I  would  figure  that  as  an  extraordi- 
nary delay  if  No.  1 1 1  was  late.  It  is  not  uncommon 
for  Santa  Fe  trains  to  be  late.  Then  they  were  de- 
layed 15  minutes  by  a  break  in  two  at  Allard,  which 
would  be  out  of  the  ordinary,  and  there  was  some 
other  delay  there,  as  it  was  shown  by  the  train  order 
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book  that  this  train  had  to  take  the  siding  at  Allard 
for  some  westbound  freight  train.  The  delay  report 
reflects  30  minutes  delay  at  Allard.  That  would 
be  out  of  the  ordinary,  and  the  schedule  does  not  pro- 
vide that  30  minute  delay.  At  Allard  meeting  1625 
west  delayed  them  15  minutes,  and  a  broken  knuckle 
on  G.  C.  4086  caused  a  further  delay  of  15  minutes. 
The  15  minutes  caused  by  meeting  an  extra  train  was 
out  of  the  ordinary  at  that  point,  as  the  schedule  does 
not  provide  for  the  meeting  of  extra  trains.  Nothing 
whatever  was  the  matter  with  1641.  It  was  merely 
an  extra  train,  which  can  not  be  anticipated,  and  in  a 
way  that  was  outside  the  ordinary,  as  the  schedule  does 
not  provide  for  the  meeting  of  an  extra  train,  but 
only  for  the  meeting  and  passing  of  all  regular  trains. 
I  don't  know  that  extra  1641  was  15  minutes  late.  It 
couldn't  have  been  foreseen  by  the  carrier  that  the 
train  would  arrive  at  Allard  at  any  given  time.  I 
don't  think  The  Atchison,  Topeka  and  Santa  Fe  Rail- 
way Company  anticipated  when  its  train  left  Bakers- 
field  that  it  would  have  to  meet  extra  1641  at  Allard, 
but  we  did  as  officials  of  the  Southern  Pacific  Com- 
pany when  1st  252  left  Kern  Junction.  Outside  of 
the  15  minutes  delay  due  to  the  broken  knuckle  on 
car  G.  C.  4086  they  were  delayed  at  Woodford  for 
passenger  trains,  but  there  was  no  other  unusual  delay. 
As  the  reason  for  that  train  being  2  hours  longer  in 
making  the  run  from  Kern  Junction  to  Cable  than  it 
should  have  ordinarily  taken,  I  would  have  to  give 
the  delay  of  30  minutes  at  Magunden  after  meeting 
train   in   and  then   1641   at  Allard.     Outside  of  that 
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regular  thing  of  meeting  trains  nothing  occurred  that 
should  have  caused  this  train  to  have  been  2  hours 
late  in  reaching  Cable  outside  of  the  broken  knuckle 
and  passenger  trains  having  been  late  or  something 
like  that.  In  regard  to  this  particular  train  ist  252, 
the  train  sheet  just  gives  the  amount  of  the  rating  as 
shown  at  the  top  of  the  train  sheet,  which  is  the  ordi- 
nary custom.  It  doesn't  say  anything  about  their 
having  full  or  light  rating  or  anything  like  that.  The 
only  notation  on  the  train  sheet  is  that  they  had  1699 
tons  in  the  train  or  one  ton  light  of  its  full  tonnage. 
That  is  the  notation  that  is  made  when  they  leave 
Kern  Junction,  the  report  of  the  train. 
Redirect  Examination. 
The  schedule  noted  on  the  time  card  is  based  upon 
the  assumption  that  the  train  will  encounter  no  delays 
in  its  run  outside  of  those  shown  by  its  schedule.  We 
schedule  these  trains  for  statistical  purposes  more  than 
anything  else,  and  also  to  have  a  tentative  schedule  on 
which  to  operate  the  train  as  a  convenience  to  the  train 
dispatcher.  It  is  nothing  positive  at  all.  And  we 
make  their  leaving  time  at  the  given  terminals  as  con- 
venient as  we  possibly  can  so  that  their  movement  will 
be  a  good  movement  between  there  and  the  next 
terminal.  In  addition  the  schedules  are  made  of  cer- 
tain length  to  conform  to  the  agreement  we  have  with 
the  train  and  enginemen  as  an  overtime  basis,  etc. 
The  schedule  is  based  upon  the  experience  of  years  as 
to  what  time  trains  make  if  they  do  not  encounter  any 
delay,  and  if  we  exceed  the  schedule  it  may  be  by 
reason   of   delays   usually   and   ordinarily   incident   to 
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the  traffic  and  the  fact  that  a  train  fails  to  pass  be- 
tween two  given  points  within  the  time  indicated  by 
that  time  table  is  not  indicative  of  the  fact  by  any 
means  that  it  is  not  making  satisfactory  progress.  We 
figure  the  schedule  of  a  train  as  the  time  it  makes 
between  Caliente  and  Bealville,  Bealville  and  Rowan, 
Rowan  and  Woodford,  and  so  forth,  and  if  they  are 
delayed  30  minutes  on  the  run  we  don't  take  that  into 
account  or  ask  them  why  they  didn't  make  their  run- 
ning time,  if  they  make  it  between  any  two  stations. 
We  don't  take  the  distance  from  Kern  Junction  to 
Mojave  if  they  consume  9  hours  and  ask  them  why 
they  didn't  do  it  4  hours  better;  but  if  they  consume 
45  minutes  from  Caliente  to  Bealville,  which  would  be 
too  much,  we  ask  them  why  they  were  delayed  and 
why  they  didn't  do  it  better  between  those  two  points. 
That  is  the  only  way  we  can  figure  why  the  train  is 
not  making  its  usual  run.  The  schedule  shown  on  the 
time  table  is  merely  to  enable  me  and  the  dispatchers 
working  under  me  to  tell  whether  or  not  the  train  is 
properly  performing.  There  is  nothing  upon  the  train 
sheet  up  to  the  time  the  3203  got  to  Cable  to  indicate 
that  it  was  not  properly  performing  on  the  night  of 
October  4. 

Recross-Examination. 
Trains  are  not  supposed  to  leave  stations  ahead  of 
the  time  prescribed  for  their  leaving,  and  can  not 
leave  on  schedules  ahead  of  these  times.  They  are  not 
necessarily  supposed  under  ordinary  conditions  to  meet 
those  conditions  shown  by  the  schedule,  which  is  sup- 
posed to  represent  some  certain  train.     You  may  run 
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an  extra  train  out  of  Kern  Junction  or  Mojave  and 
use  a  schedule  of  some  other  train  to  operate  this  train 
on  for  the  sake  of  convenience,  and  if  it  runs  on  a 
schedule,  whether  it  is  expected  to  make  that  time 
depends  on  the  class  of  power,  the  number  of  cars, 
and  the  tonnage  in  the  train  and  weather  conditions. 
When  passenger  trains  move  under  regular  schedule 
between  stations,  they  are  supposed  to  leave  those 
stations  and  arrive  at  those  stations  at  fixed  hours,  and 
if  they  have  the  proper  power,  and  not  too  many  cars, 
and  the  weather  conditions  do  not  prevent  them  making 
that  time,  then  they  are  supposed  to  be  at  the  different 
stations  at  the  times  shown  by  the  schedule,  and  they 
are  supposed  to  have  the  proper  power  and  the  proper 
amount  of  tonnage  so  that  they  can  conform  to  the 
schedule,  and  we  make  it  a  point  to  give  it  to  them 
if  it  is  possible.  When  a  train  loses  its  schedule  time 
it  does  not  lose  its  schedule  rights  merely  by  reason 
of  having  been  late  on  schedule  until  they  are  12 
hours  late,  but  after  they  are  12  hours  late  they  lose 
both  right  and  schedule.  If  they  are  sidetracked  for 
other  trains  they  do  not  lose  either  right  or  schedule 
unless  they  are  12  hours  late.  When  ist  252,  or  extra 
3203,  left  Kern  Junction  40  minutes  late  I  did  not 
expect  them  to  arrive  at  Cable  not  more  than  40 
minutes  late,  even  under  ordinary  conditions.  I  did 
not  expect  them  to  arrive  there  at  9:40  even  if  they 
were  due  there  at  9  40  p.  m.,  because  by  the  schedule 
No.  252  is  due  to  leave  Kern  Junction  at  5  20  p.  m. 
and  they  are  due  to  meet  train  No.  1 1 1  at  Bena.  Train 
252,  the  train  in  question,  left  Kern  Junction  40  min- 
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utes  late  and  had  to  remain  at  Magunden  for  No.  iii, 
and  on  that  account  was  subjected  to  another  sUght 
delay  there  meeting  No.  6206.  Had  it  left  Bakersfield 
or  Kern  Junction  on  time  it  would  have  gone  to  Bena 
for  train  No.  11 1  and  might  have  aovided  the  delay 
sustained  meeting  extra  4206  westbound.  They  were 
also  delayed  at  Allard  on  account  of  breaking  this 
knuckle — this  can  not  be  anticipated  or  foreseen,  and 
the  meeting  of  extra  1645  westbound  could  not  be 
anticipated  or  foreseen.  But  for  the  delays  at  Magun- 
den and  at  Allard,  which  could  not  be  foreseen,  they 
would  not  have  been  subjected  to  a  delay  at  Woodford 
for  Southern  Pacific  train  No.  25,  which  passed  there 
at  10:53  P-  r^-  Ordinarily  and  naturally  I  would  have 
expected  this  train  to  have  gone  to  Marcel  for  train 
25 ;  therefore  you  can  not  say  this  train  leaving  Bakers- 
field  40  minutes  late — that  you  would  positively  know 
or  have  any  assurance  or  anticipate  its  arrival  at  Cable 
40  minutes  late.  It  might  arrive  there  on  time  or  3  hours 
late;  it  all  depends  on  the  delays  they  encounter  en 
route  which  can  not  at  all  times  be  foreseen.  If  this 
train  had  not  been  delayed  at  Cable  by  reason  of  the 
pulled  out  draw  bar  it  could  have  left  there  as  late  as 
12:35  a.  m.  and  arrived  at  Mojave  as  early  as  2 
a.  m.  If  it  had  left  Cable  at  12:15  a.  m.  it  might 
have  arrived  at  Mojave  at  1:15  a.  m.  If  this  train 
had  left  Kern  Junction  on  time,  whether  it  would  have 
had  a  better  run  from  Kern  Junction  to  Mojave  than 
it  did  as  a  result  of  leaving  Kern  Junction  an  hour 
late  depends  entirely  on  the  movement  of  the  other 
train.     If  each  and  every  train  it  had  to  meet  was  on 
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time  and  there  were  no  extra  trains  en  route  to 
delay  it  the  run  would  have  been  made  a  little  bit 
better,  but  this  is  a  Southern  Pacific  schedule,  and  not 
an  Atchison,  Topeka  and  Santa  Fe  schedule.  The 
runs  of  trains  are  fixed  and  regulated  with  reference 
to  the  fact  that  this  train  should  leave  at  the  regular 
hour  instead  of  leaving  an  hour  late,  and  in  order  to 
make  the  run  prescribed  by  the  time  table  it  has  to 
leave  on  time.  The  train  in  which  engine  965  was 
run  on  October  3  was  No.  252  Santa  Fe,  which  is  due 
at  Tehachapi  at  9:20  p.  m.  and  arrived  there  at  12:55 
a.  m.  It  made  its  regular  running  time  from  Kern  to 
Rowan,  deducting  the  delays  due  to  meeting  trains  and 
the  fact  that  they  had  a  hot  box  at  Caliente  and  also 
at  Rowan.  The  train  sheet  doesn't  show  exactly  the 
amount  of  the  delay,  but  there  is  a  note  on  the  train 
sheet  that  says  '*No.  252  Caliente  with  a  hot  box."  I 
don't  know  whether  they  were  delayed  between  sta- 
tions or  not.  On  their  schedule  they  are  due  to  leave 
Caliente  at  6:45  and  they  arrived  there  at  733  p.  m. 
They  were  late  in  arriving  at  Caliente,  but  they  left 
Kern  Junction  30  minutes  late  and  were  48  minutes  late 
in  arriving  at  Caliente,  having  been  delayed  20  minutes 
at  Edison.  I  couldn't  say  what  caused  the  delay  and 
the  train  sheet  does  not  reflect  it,  but  they  were  at  Edi- 
son 20  minutes  and  it  might  have  been  local  work 
or  setting  out  or  picking  up  a  car  or  other  work, 
although  that  is  not  an  ordinary  thing  for  the  Santa 
Fe  train,  as  it  is  not  their  usual  custom  or  practice, 
and  I  don't  suppose  it  would  average  one  train  in  2 
days  that  would  have  a  car  set   out   there.     In   ar- 
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ranging  the  schedule  for  through  trains  they  do  not 
allow  time  for  switching  at  any  of  those  stations  as 
they  do  for  local  trains,  as  through  trains  ordinarily 
do  not  have  freight  to  unload,  and,  while  there  might 
be  an  occasion  when  they  would  have,  the  schedule 
would  not  provide  for  that.  In  running  from  Kern 
Junction  to  Tehachapi  ist  252  consumed  3  hours  more 
than  the  schedule  provides  for,  but  the  schedule  shown 
on  the  time  table  for  252  is  merely  a  tentative  draft 
of  running  time  provided  for  a  Santa  Fe  or  Southern 
Pacific  freight  train.  We  don't  know  when  we  in- 
corporate this  schedule  in  a  time  table  whether  the 
Santa  Fe  or  Southern  Pacific  is  going  to  operate  on 
it.  The  fact  that  we  receive  a  train  from  Kern  Junc- 
tion an  hour  late  would  not  cause  us  to  expect  to 
receive  that  train  at  Tehachapi  only  an  hour  late,  as 
it  might  be  3  hours  late  at  Tehachapi.  In  other  words, 
the  schedule  of  252  as  shown  on  the  time  table  merely 
provides  for  an  ideal  movement,  and  is  put  for  con- 
venience more  than  anything  else.  If  the  engine  is  not 
in  good  shape  or  is  not  running  good,  or  if  they  have 
all  the  tonnage  they  can  possibly  carry  it  is  more  than 
likely  they  will  be  late. 

Testimony  of  Benjamin  H.  Lent. 

Benjamin  H.  Lent,  recalled  on  behalf  of  the  de- 
fendant, testified: 

Direct  Examination. 

As  road  foreman  of  engines  in  the  employ  of  the 
defendant,  I  am  familiar  with  the  engine  which,  on 
October  4,    19 14,   was   in   charge  of   engineer  Tibbs, 
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known  as  965.  I  am  familiar  with  what  has  been 
referred  to  as  a  crack  in  the  saddle  of  that  engine, 
and  at  that  time  it  was  not  of  a  nature  nor  was  it  so 
located  as  to  cause  the  engine  to  emit  steam  in  front 
of  the  engine  man  so  as  to  obscure  his  vision.  The 
effect  of  the  crack  in  the  saddle  would  be  to  cause  the 
engine  to  lose  some  steam  from  the  exhaust  channel 
when  the  engine  was  working,  but  the  steam  which  it 
would  lose  by  reason  of  that  crack  would  not  impair 
the  motive  power  of  the  engine  in  the  least,  because  the 
steam  that  would  escape  from  that  crack  had  already 
passed  through  the  cylinders  of  the  engine,  had  per- 
formed its  work,  and  was  on  its  way  out  through  the 
exhaust.     It  was  what  you  would  call  dead  steam. 

If  the  crack  was  such  as  would  cause  any  quantity 
of  water  to  leak  from  the  engine,  any  water  which 
leaked  would  fall  near  the  center,  midway  between  the 
two  rails — from  19  to  19^  inches  inside  of  the  rail 
on  the  side  of  the  engine  on  which  the  cylinder  was 
located.  I  cannot  understand  how  any  water  which 
that  crack  could  cause  to  drop  would  drip  after  the 
engine  was  in  motion,  as  the  current  of  the  exhaust 
would  carry  the  water  out.  When  the  steam  is  in 
circulation  it  is  performing  its  function,  and  after 
having  performed  its  function  it  is  carried  off  through 
the  exhaust.  Steam  would  only  escape  when  the 
engine  was  working,  and  not  when  it  was  standing  still, 
although  there  is  a  bare  possibility  of  a  slight  escape 
when  standing  still  if  there  should  be  throttle  leakage, 
but  the  throttle  leakage  would  be  independent  of  the 
crack  in  the  saddle.     I  have  heard  the  testimony  of 
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engineer  Tibbs  as  to  the  blowing  out  of  a  water  valve 
in  the  low  pressure  cylinder  of  that  engine.  My  ex- 
perience is  such  as  would  enable  me  to  tell  what  would 
be  the  effect  of  the  blowing  out  of  the  water  valve  in 
the  low  pressure  cylinder  on  an  engine  of  the  900  class 
as  far  as  its  effect  on  the  motive  power  of  that  engine 
is  concerned,  and  I  could  very  closely  estimate  the 
effect  and  I  would  say  that  the  extent  to  which  the 
power  of  engine  965  would  have  been  impaired  by 
the  blowing  out  of  a  water  valve  in  the  low  pressure 
cylinder  would  be  from  about  8  to  15  per  cent,  de- 
pending upon  the  speed  of  the  engine.  In  starting 
trains  with  this  class  of  engine,  they  are  ordinarily 
started  in  simple  position,  allowing  the  steam  from  the 
boiler  to  enter  the  low  pressure  cylinder,  and  in  that 
position  it  is  doubtful  if  they  would  lose  over  8  per 
cent,  so  that  in  spite  of  the  blowing  out  of  the  water 
valve  my  estimate  is  that  there  would  still  remain  92 
per  cent  of  the  power  of  that  engine  in  starting.  I 
am  familiar  with  the  condition  of  engine  965  on  Oc- 
tober 4,  of  my  own  knowledge,  as  near  as  I  could  be 
by  coming  in  contact  with  all  of  the  engines  at  fre- 
quent dates.  My  duties  which  would  familiarize  me 
with  the  engines  on  that  district  and  their  performance 
possibilities  cover  inspection  of  the  motive  power,  as  I 
see  it  about  the  terminal  and  as  I  have  an  opportunity 
to  ride  them  on  the  road.  Engine  965  on  October  4, 
1 9 14,  was  in  such  a  condition  as  would  justify  the 
engineer  in  charge  thereof  in  believing  that  it  could 
make  a  run  from  Bakersfield  to  Summit  as  a  helper 
for  a  Mallet  compound  No.  3203  pulling  a  train  with 
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1,699  tons  without  mishap,  and  there  was  nothing  in 
the  condition  of  the  965  at  the  time  it  left  Bakersfield 
on  October  4  which,  in  the  exercise  of  reasonable  care, 
should  have  caused  the  engineer  in  charge  thereof  to 
anticipate  that  it  might  develop  trouble  between  Bakers- 
field  and  Summit.  I  am  familiar  with  the  service 
which  the  965  had  performed  on  the  third  division  pre- 
vious to  October  4,  and  that  service  had  been  satis- 
factory in  every  way,  and  there  had  been  nothing  in 
the  past  performance  of  that  engine  which  would  indi- 
cate that  it  might  develop  trouble.  Subsequent  to  Oc- 
tober 4,  and  after  the  water  valve  which  blew  out  on 
that  date  had  been  repaired  and  the  draw  bar  on  the 
head  end  replaced,  the  performance  of  that  engine 
was  good.  The  performance  subsequent  to  October  4, 
of  engine  965  while  it  remained  on  the  third  district, 
was  equal  to  that  which  it  had  been  before  October  4. 
Cross-Examination. 
As  soon  as  the  draw  bar  was  put  back  in  the  front 
end  of  the  engine  965  and  after  the  water  plug  had 
been  repaired  its  performance  was  perfectly  satisfac- 
tory. I  can't  say  of  my  personal  knowledge  whether 
or  not  the  water  valve  had  been  replaced  with  a  water 
plug  previous  to  October  4,  but  I  understand  from 
many  others  that  there  was  a  water  valve  in  the  low 
pressure  cylinder.  Engine  965  was  in  good  condition 
when  it  left  Bakersfield  on  October  4th,  and  I  do  not 
remember  any  time  when  it  gave  unsatisfactory  service 
previous  to  October  4,  or  subsequent  to  that  date.  My 
office  is  in  Bakersfield.  I  can't  give  the  date  when  I 
made  a  personal  observation  of  the  condition  of  this 
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engine,  as  I  do  not  always  keep  records  of  my  move- 
ments and  of  the  different  engines  that  I  ride.  I 
cannot  give  any  date  when  I  made  an  observation  or 
personal  inspection  of  engine  965,  but  I  know  I  ob- 
served the  working  of  the  engine  and  the  inspection 
between  the  time  she  came  to  Bakersfield  in  August, 
1914,  and  the  date  of  this  accident.  I  certainly  made 
an  inspection  of  that  engine  between  August  11,  1914, 
and  October  4,  1914,  as  there  are  no  engines  operating 
on  that  district  that  would  escape  me  for  that  length 
of  time,  but  I  couldn't  say  how  many  inspections  I 
made  of  that  engine  in  that  length  of  time.  I  do  not 
remember  anything  about  the  date  when  that  inspec- 
tion was  made  or  how  many  times  I  inspected  it.  I 
know  from  practical  experience  with  power  that  any 
bad  condition  on  that  engine  would  not  have  escaped 
me  for  any  length  of  time.  I  did  not  inspect  her  on 
October  4,  but  I  know  from  working  with  power  that 
her  condition  was  satisfactory  on  October  4,  1914, 
although  I  did  not  inspect  the  engine  on  that  date. 
So  far  as  my  personal  knowledge  is  concerned,  if  some 
steam  pipe  on  that  engine  had  burst  on  October  3, 
unless  somebody  had  told  me  about  it  I  would  not 
have  known  it,  but  no  steam  pipes  would  burst  that 
would  get  away  from  all  of  the  organization  that  had 
the  care  of  the  engines.  If  the  engine  had  been  in 
that  condition  on  October  3rd  and  4th,  I  would  not 
have  known  it  of  my  own  personal  knowledge.  The 
cracked  saddle  which  has  been  brought  up  in  connec- 
tion with  this  engine  was  known  to  me  before  October 
3.     I  knew  that  crack  was  in  the  saddle  before  Oc- 
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tober  3.  I  also  had  knowledge  of  it  afterwards,  and 
of  its  condition.  That  is  as  far  as  I  would  state  in 
regard  to  the  crack  matter.  But  I  know  there  were  no 
other  cracks  and  I  figure  that  that  engine  was  in  per- 
fectly good  condition  even  with  the  saddle  being 
cracked  as  it  was.  She  was  in  condition  to  do  her 
work  satisfactorily.  I  examined  it  to  see  whether  or 
not  water  could  drop  on  the  rail  from  the  crack  in  the 
saddle  at  Bakersfield  before  October  4,  and  again  after- 
wards. I  would  say  that  there  was  no  water  escaping 
from  that  crack  at  Cable  on  October  4,  and  falling  on 
the  rail,  not  from  any  personal  observation  at  that 
time,  but  from  my  knowledge  of  working  conditions  of 
power.  I  am  quite  sure  that  water  could  not  have 
escaped  through  that  crack  in  the  saddle  and  fallen 
on  the  rail.  Weather  conditions  wouldn't  have  any- 
thing to  do  with  water,  but  it  would  increase  the  vapor, 
or,  rather,  the  appearance  of  vapor,  due  to  a  leakage 
of  steam.  I  can  hardly  understand  how  there  would 
be  water  dropping  from  that  location  after  the  engine 
had  started  to  exhaust  and  before  the  engine  started 
to  exhaust,  there  might  be  a  little  drippage  while  she 
was  standing  still  and  the  wind  might  blow  it  on  the 
rail,  but  it  would  depend  on  the  velocity  of  the  wind  as 
to  whether  it  would  carry  the  water  19  inches  or  not. 
If  water  fell  on  the  track  it  would  have  a  tendency  to 
cause  the  wheels  to  slip.  I  know  what  the  steam  pipe 
in  front  of  the  saddle  is.  The  purpose  of  that  steam 
pipe  is  to  convey  from  the  inside  steam  pipes  or  the 
smoke  arch  of  the  engine  to  the  high  pressure  valve, 
steam  which  is  used  for  the  purpose  of  propelling  the 
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engine.     If  that  steam  pipe  had  been  bursted  it  would 
affect  the  ability  of  the  engine  to  move.     I  know  noth- 
ing about  that  steam  pipe  in  front  of  the  saddle  leaking 
and  never  knew  of  any  report  on  it  by  the  engineers 
and   I  do  not  know  of  my  own  personal  knowledge 
whether    it    was    or    not,    Mr.    Armstrong    is    master 
mechanic  of  the  Arizona   division.     He  is  not  here. 
Mr.  Grandy  is  division  foreman  of  the  terminal  known 
as  Bakersfield.     He  is  not  here.     The  purpore  of  the 
saddle  is  to  make  an  anchoring  location  for  the  cylin- 
ders and  to  support  the  front  end  of  the  boiler.     The 
steam  pipes  in  reaching  the  cylinders  go  through  the 
saddle  in  what  are  known  as  steam  channels.     From 
the  low  pressure  cylinder  the  steam  passes  up  through 
the  cavity  of  the  low  pressure  valve,  then  through  a 
short  exhaust  pipe  connection  about  ten  inches  in  length 
to  the  outside  of  the  saddle,  and  from  there  through 
a  channel  in  the  saddle  up  to  the  face  of  the  nozzle, 
and  from  the  nozzle  up  through  the  petticoat  pipe  and 
out  through  the  stack.     I  don't   remember  positively 
the  condition  of  the  engine  at  the  time  she  left  on 
October  4,  and  I  couldn't  answer  the  question  as  to 
knowing  directly  on  that  date  by  my  own  inspection. 
Redirect  Examination. 
It  is  part  of  my  duty  to  know  the  condition  of  power, 
by   which   I   mean   the   engines,    used   on   my   district. 
My  business  is  to  know  the  condition  of  the  power 
as  far  as  I  am  able  to  know  it,  but  of  course,  it  would 
be  an  impossibility  for  me  to  reach  every  engine  every 
day.     As  road  foreman  of  engines  it  is  part  of  my 
duty    to   keep    in    touch    with    the   condition    of    each 
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engine  that  may  be  called  upon  on  my  district  to  per- 
form service.  I  knew  that  this  crack  in  the  saddle 
of  engine  965  which  has  been  referred  to  existed  and  I 
also  knew  that  that  crack  was  not  such  as  would  in 
any  way  tend  to  impair  the  performance  of  that  engine. 
I  did  know  that  that  crack  was  of  a  nature  which 
would  not  be  apt  to  cause  that  engine  to  slip.  I  heard 
the  testimony  of  engineer  Tibbs  as  to  the  engine 
slipping  on  leaving  Cable  and  leaving  Allard,  but  as 
the  result  of  my  experience  in  charge  of  motive  power, 
the  slipping  to  which  Tibbs  has  testified  was  not  due 
in  any  measure  to  the  crack  in  the  saddle.  I  would  not 
attribute  the  slipping  to  that  condition  but  I  would 
naturally  attribute  the  slipping  of  an  engine  of  the  900 
class,  in  the  event  that  it  did  slip,  to  her  long  wheel 
base  of  19  feet  and  9  inches  which  is  longer  and  more 
rigid  as  compared  with  that  of  the  Mallet.  The  Mallet 
engine  is  in  reality  two  engines  coupled  together  by  a 
flexible  joint  in  the  center  between  the  two  engines 
and  so  there  is  not  the  rigidity  in  the  Mallet  that  there 
is  in  the  900  compound.  In  the  Mallet  engine  we  have 
16  feet  and  6  inches  of  rigid  wheel  base,  while  in  the 
900  we  have  19  feet  and  9  inches  and  that  extra  three 
feet  of  rigid  wheel  base  would  be  more  apt  to  cause 
the  900  to  slip  than  the  Mallet.  There  was  nothing 
in  the  condition  of  engine  965  which  might  be  expected 
to  cause  water  to  drip  on  the  rail.  In  my  inspection  of 
the  engine,  both  before  and  after  October  4,  it  was 
standing  still  and  very  light  drippage — just  an  oc- 
casional drop  of  water  was  falling.  I  measured  the 
distance  from  the  rail  to  where  the  drip  hit  the  ground, 
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and  it  was  19^  inches.  That  crack  was  on  the  left 
side  in  the  left  exhaust  channel  within  19  or  19^ 
inches  of  the  inside  of  the  ball  of  the  left-hand  rail. 
After  October  4,  I  saw  a  copy  of  Tibbs'  report  which 
has  been  introduced  as  Plaintiff's  Exhibit  i,  assigning 
a  cause  for  that  delay  and  it  was  subsequent  to  that 
happening  that  I  made  the  measurements  I  speak  of. 
From  the  results  of  my  experience  with  locomotives, 
the  trouble  which  Tibbs  has  testified  to  as  having 
occurred  at  Allard  and  again  at  Cable  was  not  in  my 
judgment  due  in  any  way  to  the  condition  of  the  saddle 
to  which  I  have  been  testifying. 

I  recently  made  the  measurement  to  which  I  have 
testified  to  determine  the  location  where  the  water 
would  fall  and  the  investigation  which  I  was  pursuing 
at  the  time  was  to  determine  just  how  bad  the  crack 
had  become  or  how  much  steam  it  was  losing  and  as  a 
result  of  that  investigation  I  am  prepared  to  testify 
that  Tibbs'  conclusion  that  the  crack  in  the  saddle 
allowed  a  sufficient  quantity  of  water  to  escape  to  cause 
the  slipping,  is  erroneous. 

Recross-Examination. 

This  last  investigation  to  which  I  have  just  referred 
and  the  measurements  were  made  last  Sunday.  The 
slipping  of  the  wheels  on  that  particular  type  of  engine 
was  largely  due  to  its  long  wheel  base.  By  that  I  do 
not  mean  the  large  circumference  of  the  driving  wheels. 
The  rigid  wheel  base  to  which  I  referred  covers  the 
drivers  of  the  engine  which  are  connected  by  rods. 
That  engine  has  five  pairs  of  driving  wheels  and  in 
rounding    curves    engines    with    a    long    wheel    base 
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naturally  bind  somewhat  on  the  curvature.  The  front 
and  rear  wheels  are  running  on  the  worn  portion  of 
the  driver — the  portion  where  they  have  a  good  grip — 
and  the  remaining  drivers,  due  to  binding,  are  inclined 
to  ride  up  on  the  rim  or  unworn  portion,  giving  it  a 
very  narrow  bearing.  Whenever  reference  is  made  to 
the  "rigid  wheel  base"  of  a  locomotive  it  means  the  por- 
tion of  the  engine  from  the  point  where  the  front 
driver  rests  on  the  rail  to  the  point  where  the  fifth 
driver  rests  on  the  rail  and  that  that  is  what  caused 
engine  965  to  slip.  Those  engines  are  much  more 
slippery  than  any  other  class  of  engines  which  we  use 
on  that  particular  piece  of  track,  and  the  slipping  is 
principally  due  to  that  long  wheel  base  that  I  have 
described.  The  slipping  of  engine  965  was  due  entirely 
to  the  long  wheel  base.  Their  excess  slipping  over 
other  classes  of  engines  is  due  to  the  wheel  base  and 
that  was  the  cause  of  the  slipping  of  the  wheel  on 
engine  965  on  this  train  and  in  my  opinion  there  was 
no  other  cause.  The  tonnage  of  the  train  would  affect 
that  engine  the  same  as  it  would  any  other  of  that 
class  or  any  class.  If  an  engine  had  more  tonnage 
than  it  could  pull,  it  would  naturally  stand  still  and 
slip  all  the  time  unless  you  had  power  enough  to  revolve 
the  wheels  and  overcome  the  friction,  and  if  it  had  no 
sand  it  would  be  more  likely  to  slip.  More  things  than 
one  have  to  do  with  the  slipping  of  the  driving  wheels. 
Power  and  the  absence  of  sand  controls  on  any 
engine.  We  knew  when  engine  965  left  Bakersfield 
that  it  had  that  long  wheel  base.  It  had  the  same  wheel 
base  on  the  4th  that  it  had  on  the  3rd  and  on  the  2nd 
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of  October.     It  had  the  same  wheel  base  on  all  those 
dates,  but  I  was  not  present  and  do  not  know  about  the 
traction  on  those  other  dates  or  whether  the  wheels 
slipped.     According  to  the  testimony  which  the  South- 
ern Pacific  chief  dispatcher  gave  yesterday,  engine  965 
got  along  fine  on  these  other  days.     It  did  not  have 
any  slipping  of  the  wheels,  got  along  well  and  made 
good  time.     This  train  got  along  well  on  October  4 
with  the  exception  of  time  lost  by  stops  which  would 
not  be  accounted  for  in  any  records  which  the  train 
dispatcher  would  have.       Trouble  with  the  slipping  of 
the  wheels — when  they  start  the  train,  or  like  that  at 
Cable — when  they  are  starting  the  train  or  delays  as  a 
result   of   the   slipping  of   the   wheels   the   draw-bars 
pulled  out  would  not  be  accounted  for  by  the  records 
kept  by  the  Southern  Pacific  dispatcher. 
Redirect  Examination. 
Engine  965  was  such  an  engine  as  had  been  habitually 
used  in  hauling  trains  between  Bakersfield  and  Mojave 
without  mishap.     There  was  nothing  in  the  previous 
performance  of  engine  No.  965,  or  other  engines  of  the 
900  class,   which   would  cause  me   to  believe   that   it 
would  slip  to  any  greater  extent  than  all  engines  slip 
between  Bakersfield  and  Tehachapi,  although  I  would 
expect   engine  965   to   slip  more  than   engines   of  the 
other  classes.    All  engines  slip  regardless  of  their  class 
and  that  is  more  true   when  they  are  going  up  hill. 
The  fact  that  an  engine  slips  does  not  indicate  in  the 
least  that  it  is  unfit  for  use  on  the  track  where  it  slips. 
An  engine  fresh  from  the  shops  is  just  as  apt  to  slip 
as  one  which  has  been  in  the  service  for  a  considerable 
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time,  and  slightly  more  so.  When  it  is  absolutely 
fresh  from  the  shop,  or  entirely  new,  an  engine  of 
the  900  class  moving  on  a  level  stretch  of  track  on 
the  desert  might  slip  on  the  curves,  at  low  speed  or 
while  developing  full  power  and  the  fact  that  an  engine 
slips  is  no  indication  that  it  is  not  properly  performing 
the  service  expected  of  it.  Outside  of  engines  such 
as  are  operated  on  some  foreign  roads  and  on  some 
roads  on  the  North  American  continent,  up  steep 
grades  by  means  of  cog  wheels,  there  has  never  been 
any  engine  invented  which  will  not  slip.  Thereupon 
the  Government  admitted  that  as  the  usual  and  ordi- 
nary results  of  railway  operation,  it  very  often  happens 
that  engines  slip. 

Recross-Examination. 
We  reasonably  expect  an  engine  to  slip  as  all  engines 
do.  The  same  curvature  was  there  on  the  joint  track 
when  the  train  started  from  Bakersfield  as  when  it 
arrived  at  Cable.  I  have  been  engaged  in  the  operation 
of  locomotives  over  that  hill  for  five  years  in  December, 
and  as  the  result  of  my  experience  during  that  time 
we  usually  and  ordinarily  expect  what  we  call  in  rail- 
road parlance  cold  weather  or  what  we  term  bad 
weather  conditions  on  the  mountain  districts  from  the 
latter  part  of  November  to  the  latter  part  of  February. 
I  have  never  known  of  such  conditions  to  develop  as 
early  as  October  and  I  have  no  recollection  of  weather 
such  as  we  had  on  October  4  having  come  during 
October  in  other  years.  Personally  I  have  not  inquired 
into  how  cold  it  was  on  the  night  of  October  4,  but  I 
understand  the  Government  weather  record  of  Tehach- 
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api  shows  a  temperature  of  36  degrees  or  four  degrees 
above  the  freezing  point.  These  engines  all  have  a 
rating.  That  rating  shown  on  the  rate  sheet  you 
have  does  not  cover  the  entire  season  and  it  does  not 
show  the  rating  which  engine  965  had  that  night. 
We  had  a  published  rating  contained  in  a  rate  sheet 
which  applies  until  in  our  judgment  the  weather  be- 
comes of  a  nature  that  requires  a  reduction.  The 
rate  sheet  which  you  have  was  revised  January  8, 
1914,  and  I  suppose  it  went  into  effect  as  soon  as  dis- 
tributed to  the  terminals  and  bulletin  books.  In  Jan- 
uary it  is  colder  than  it  is  in  October  on  Tehachapi 
Mountain.  That  rate  sheet  shows  the  tonnage  rating 
of  engines  of  the  900  and  1600  class  between  Bakers- 
field  and  Tehachapi  at  750  tons,  and  it  shows  the  ton- 
nage rating  of  engines  of  the  same  class  at  3000  tons 
between  Mojave  and  Barstow  and  2215  tons  between 
Goffs  and  Needles.  When  I  say  that  the  tonnage 
rating  would  be  reduced  during  cold  weather,  I  mean 
that  it  has  been  our  custom  in  the  operating  of  the 
third  district  to  reduce  the  tonnage  rating  of  engines 
of  the  900  class  50  tons  per  engine  whenever  the 
weather  conditions  get  bad.  That  reduction  does  not 
customarily  take  place  at  any  particular  time  of  the 
year  because  we  are  governed  by  the  weather  conditions 
that  come  up.  The  tonnage  rating  of  an  engine 
is  determined  as  the  result  of  experience  with  engines 
of  that  class  in  hauling  trains  over  grades  of  a  given 
percentage.  Experience  with  engines  of  a  particular 
class  and  the  known  past  performances  of  engines 
of  a  given  class  is  very  largely  the  practice  resorted 
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to  nowadays  in  fixing  the  tonnage  rating  of  engines. 
In  the  past  years  it  was  sometimes  determined  by  a  test 
with  a  dynamoter  car  showing  the  draw-bar  pull  of 
each  engine.  An  engine  is  turned  out  of  the  factory 
with  a  certain  tonnage  rating  based  upon  what  it  can 
do  on  an  absolutely  level  stretch  of  track.  When 
turned  out  of  the  factory  the  tractive  power  of  an 
engine  is  figured  from  the  different  items  or  measure- 
ments such  as  cylinder  dimensions,  steam  pressure, 
and  so  forth — which  give  its  tractive  effort,  and  a 
certain  tractive  effort  is  figured  to  pull  a  certain  num- 
ber of  tons  up  a  certain  grade.  That  is  the  method 
of  calculation  and  thereafter  we  determine  by  dyna- 
motor  experience  and  actual  performance  what  is  its 
proper  tonnage  rating  for  a  given  district  and  we  re- 
adjust our  rating  as  experience  demands. 
Recross-Examination. 
After  our  tonnage  sheets  are  made  up  by  the  operat- 
ing department  they  are  circulated  to  the  different 
yard  masters  and  different  officials  as  a  guide  to 
the  rating  of  those  engines  from  that  time  on  until 
changed.  I  would  estimate  after  the  rating  sheets 
are  made  out  they  would  probably  reach  the  different 
terminals  in  a  week.  The  rate  sheet  is  a  direction 
to  the  employes  as  to  the  amount  of  tonnage  to  be 
hauled  by  certain  engines  over  certain  districts  unless 
it  is  countermanded  by  a  bulletin  from  the  train 
master.  I  know  that  the  rate  sheet  you  have  was 
countermanded  as  our  tonnage  is  always  reduced  in  the 
winter  months,  but  I  can't  say  when  it  was  counter- 
manded,  we  have   other   tonnage   sheets.     The   sheet 
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you  have  was  not  countermanded  by  a  subsequent 
tonnage  sheet,  but  by  a  subsequent  bulletin.  The 
usual  procedure  resorted  to  is  the  procedure  that 
when  the  weather  conditions  become  unfavorable  the 
train  master  of  the  division  goes  to  his  different 
yard  masters  and  to  his  conductors  and  tells  them 
that  the  rating  will  be  reduced  to  a  certain  number  of 
tons  for  the  future.  That  is  the  train  master's  busi- 
ness and  I  have  nothing  to  do  with  it. 

Testimony  of  J.  B.  McCully. 

J.  B.  McCully  testified  on  behalf  of  defendant: 
Direct  Examination. 

My  name  is  J.  B.  McCully.  I  reside  at  Bakersfield, 
California,  and  am  trainmaster  on  the  Santa  Fe.  I 
have  been  working  for  the  Santa  Fe  in  that  capacity 
for  ten  years.  I  worked  on  the  Milwaukee  and  Great 
Northern  and  Chicago  &  Great  Western  before  I 
came  with  the  Santa  Fe  and  had  worked  for  railroad 
companies  prior  to  my  employment  with  the  Santa  Fe 
for  about  13  years.  Since  then  I  have  been  the  train 
master  for  10  years.  The  general  conditions  of  moving 
freight  traffic  from  Bakersfield  over  to  Summit  and 
Mojave,  the  means  by  which  it  is  conducted,  the 
helpers  usually  used  in  handling  trains  and  a  general 
idea  of  the  conditions  there  are  as  follows : 

We  have  a  grade  that  runs  116  feet  to  the  mile; 
an  engine  of  the  950  class  would  take  approximately 
10  loads  of  ordinary  freight,  although  we  have  some 
power  that  would  take  less  and  some  that  would  take 
more:  when  they  get  to  the  top  of  the  hill,  at  Summit, 
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an  engine  that  would  take  750  tons  up  to  the  top  of  the 
hill  would  take  3000  tons  from  there  100  miles  on,  to 
the  terminal,  Barstow,  so  that  we  give  that  engine  out 
of  Bakersfield  helpers  to  help  them  shove  the  train 
to  the  top  of  the  hill  in  order  to  get  somewhere  near 
our  3CXX)  tons — we  never  get  to  it,  but  near  it — 
so  as  not  to  waste  the  power;  we  sometimes  have  two 
engines  helping,  and  sometimes  three,  depending  on  the 
amount  of  business  there  is  to  move  and  the  number 
of  engines  we  have  to  move  it  with.  We  couple  one 
engine  on  the  front,  and  if  we  have  a  two-engine  train 
the  other  engine  is  back  toward  the  rear,  depending  on 
the  make-up  of  the  train,  whether  they  are  loads  or 
empties — the  physical  condition  of  the  traffic.  If  we 
have  two  helper  engines,  one  is  cut  in  towards  the 
middle  and  one  behind  that  again.  45  freight  cars 
loaded  is  all  we  can  run  in  one  train  over  the  Tehach- 
api.  I  have  been  at  Bakersfield  during  eight  years 
as  train  master,  during  which  time  I  have  noted  the 
manner  in  which  freight  is  moved  over  that  piece  of 
track  and  I  was  familiar  with  the  movement  on  the 
4th  of  October,  1914,  of  the  train  in  question,  although 
I  was  not  on  it,  and  with  the  movement  of  all  other 
trains  on  that  date.  I  had  personal  knowledge  of  and 
experience  with  engine  965  in  connection  with  my 
duties  as  train  master,  prior  to  October  4,  19 14,  as 
my  duties  are  to  watch  the  performance  of  all  engines 
and  all  trains,  and  where  an  engine  or  train  or  a  group 
of  engines  are  not  making  what  we  term  schedule 
time,  that  is,  the  time  that  we  allot  to  them  to  make 
the  run,  I  investigate  and  find  out  why.     I  had  never 
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been  called  upon  to  make  an  investigation  nor  was  my 
attention  directed  in  any  manner  to  any  deficiency  on 
the  part  of  engine  965  prior  to  the  4th  day  of  October, 
1914.  And  from  my  experience  with  that  engine  and 
the  trains  which  it  had  pulled  prior  to  that  time, 
there  was  nothing  to  cause  me  to  suspect  that  trouble 
might  be  encountered  in  the  immediate  future  by  the 
use  of  that  engine  in  a  train  either  as  a  lead  engine  or 
as  a  helper.  On  the  4th  day  of  October,  1914,  when 
engine  965  was  used  in  connection  with  the  movement 
of  the  train  extra  3203  or  1-34  D  from  Bakersfield 
to  Barstow — there  was  nothing  with  respect  to  that 
engine  on  that  date  which  would  lead  me  to  believe 
or  cause  me  to  suspect  that  the  engineer  or  other 
operatives  might  encounter  trouble  with  that  engine 
during  the  trip.  In  a  general  way  my  duties  are,  as 
train  master,  to  employ  the  men  and  examine  them 
as  to  their  knowledge  of  all  rules,  both  train  rules 
and  Government  rules,  with  which  they  must  comply, 
and  see  that  they  do  their  duty,  assist  them  whenever 
possible,  investigate  failures  of  trains  to  perform  their 
duties  and  to  supervise  the  traffic  generally.  I  keep  in 
touch  with  the  movement  of  trains  over  my  division 
and  check  it  daily  to  see  what  the  performance  of 
my  trains  is  and  in  that  wav  I  become  entirely  familiar 
with  the  movement  and  operations  of  trains  on  the 
division  over  which  I  am  train  master  every  day. 
The  movement  of  trains  over  the  track  operated  jointly 
by  the  Santa  Fe  and  the  Southern  Pacific  between  Kern 
Junction  and  Mojave  is  handled  by  the  Southern  Pacific 
dispatcher  at  Bakersfield,  but  from  Mojave  to  Barstow 
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such  movement  is  handled  by  the  Santa  Fe  dispatcher 
from  Needles,  so  that  on  my  district  which  is  known 
as  the  third  district,  I  have  two  such  dispatchers, — 
one  at  Needles  and  one  at  Bakersfield.  Mr.  Beach, 
who  was  on  the  stand  yesterday,  has  jurisdiction  with 
respect  to  the  movement  of  trains  from  Kern  Junction 
to  Mojave,  while  the  dispatcher  at  Needles  has  juris- 
diction between  Needles  and  Barstow.  I  am  famiHar 
with  the  tonnage  rating  of  engines  and  locomotives 
on  my  division.  There  are  modifications  of  those  rat- 
ings due  to  cold  weather  or  unfavorable  weather,  and 
in  case  of  a  severe  or  violent  storm,  a  condition  that 
probably  comes  up  once  or  twice  in  a  winter,  the 
Southern  Pacific  dispatcher  at  Bakersfield  would  advise 
me  or  my  office  as  a  matter  of  routine.  The  result  of 
my  eight  years  of  experience  on  this  particular  division 
with  respect  to  the  time  of  the  year  when  we  may 
expect  cold  or  unfavorable  weather  is  we  look  for  our 
bad  weather  the  latter  part  of  November  and  first  of 
December,  but  at  times  it  runs  along  into  February, 
and  in  my  experience  I  have  never  known  the  cold 
weather  to  set  in  as  early  as  October.  We  sometimes 
modify  the  tonnage  rating  of  our  engines  as  a  neces- 
sary precaution.  Our  tonnage  rating  from  Caliente  up 
to  the  top  of  the  hill,  Summit,  is  one  that  I  agreed 
upon  with  through  the  Southern  Pacific  officials.  We 
want  our  freight  trains  to  move  between  given  points 
in  a  certain  number  of  minutes,  and  we  agreed  between 
us  that  we  would  make  our  tonnage  so  that  they 
could  make  this  movement.  The  traffic  is  heavy,  and 
therefore  we  have  to  give  them  a  little  less  tonnage 
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than  they  could  take  if  it  was  double  track  and  we 
could  have  slower  movement;  so  the  tonnage  we  have 
adopted  is  not  what  the  engines  could  pull,  but  it  is 
what  they  could  pull  and  make  this  speed  that  we  try 
to  make.  I  have  never  found  it  necessary  to  reduce 
this  tonnage  rating  during  rainy  weather.  In  order  to 
keep  our  tonnage  rating  within  conservative  bounds, 
we  give  engines  of  the  900  class  a  tonnage  rating  of 
750  tons  between  Bakersfield  and  Tehachapi  and  then 
from  Mojave  to  Barstow  3000  tons.  This  wide  varia- 
tion between  750  and  3000  is  applied  to  this  same 
engine  between  these  different  points  because  from 
Caliente  to  Tehachapi  there  is  a  continuous  grade  of 
116  feet  to  the  mile.  When  they  get  to  the  summit, 
which  is  at  Tehachapi,  then  we  have  ickd  miles  of  a 
down  hill,  level,  or  very  slightly  ascending  grades,  and 
an  engine  of  this  class  will  pull  3000  tons  over  this 
territory,  due  to  the  lesser  grade,  and  the  variation 
is  due  to  the  grades  and  to  the  general  conditions  of 
the  country  between  those  points,  and  these  ratings 
are  predicated  upon  experience  in  connection  with  the 
movement  and  operation  of  trains  over  the  territory. 
The  ratings  shown  on  that  sheet  which  shows  the 
ratings  for  engines  of  the  900  class  between  these  points 
would  be  a  very  conservative  rating  especially  between 
Caliente  and  Summit,  up  the  mountain,  and  it  must 
be  inferred  that  those  are  the  maximum  ratings  to 
be  applied.  No  better  method  has  been  devised  for 
the  purpose  of  coupling  trains  and  hauling  them 
than  by  means  of  the  draw-bar  and  I  know  of  no 
better   method   by   which    to   test   and   determine   the 
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condition  of  the  draw-bars  in  a  train  than  by  ''stretch- 
ing" the  train  in  the  manner  testified  to.  There  is  no 
other  practice  of  which  I  have  any  knowledge  or 
with  which  I  am  famihar  that  is  pursued  by  other 
railroad  companies  that  is  superior,  in  my  judgment, 
in  determining  and  testing  and  inspecting  the  draw- 
bars than  that  of  "stretching"  the  train,  and  I  know  of 
no  other  method  which  would  in  my  judgment  be 
practicable  or  reasonably  accurate,  to  determine  the 
condition  of  the  draw-bars  in  the  train  at  a  terminal. 
An  inspection  which  would  show  absolutely  whether 
the  rivets  were  out  or  not  would  not  be  practicable, 
because  you  would  have  to  chip  off  the  ends  of  the 
rivets.  You  could  see  by  looking  at  the  car  if  the 
rivets  were  out  and  gone,  but  in  this  test  they  make 
they  can  see  that  when  they  stretch  the  train  and 
that  is  why  we  stretch  it,  to  bring  out  all  those  features. 
For  the  observation  of  the  inspector  when  this  system 
of  inspecting  is  performed,  they  stretch  out  all  the 
draw-bars,  and  if  there  is  any  defect  there  it  is  more 
readily  detected  than  if  they  were  shoved  in  or  in 
normal  position.  They  stretch  the  train  before  the 
inspector  goes  along  and  examines  it.  It  would  not 
be  practicable  in  the  operation  of  a  railroad,  at  the 
terminal,  to  make  any  other  kind  of  inspection  or  to 
take  the  parts  out  and  to  look  at  them  and  to  make  a 
visual  inspection  of  each  part  to  determine  whether 
it  was  in  proper  condition.  In  the  practical  operation 
of  a  railroad  I  know  of  no  practicable  inspection  other 
than  those  that  have  been  made  along  the  lines  of 
the  Santa  Fe  in  this   section  which  could  have  been 
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made  to  determine  the  efficiency  or  condition  of  these 

appHances. 

If  any  other  inspections  were  made  what  would  be 
involved  thereby  would  depend  on  how  much  of  a 
detailed  inspection  you  went  into.  If  you  undertook 
to  satisfy  yourself  to  a  certainty  for  instance,  that  the 
yoke  rivets  were  not  broken  you  wouldn't  move  very 
much  fruit  out  of  Southern  California. 
Cross-Examination. 

We  stretch  the  train  to  aid  the  inspector  in  deter- 
mining whether  or  not  there  are  any  defects.  The 
train  comes  to  a  stop  in  the  yard,  and  the  brakeman 
sets  sufficient  brakes  on  the  rear  and  gives  the  engineer 
a  signal  to  move  slowly,  and  the  engineer  starts  and 
moves  until  the  train  is  stretched  and  then  sets  his  air 
and  stops.  As  great  force  is  not  thrown  on  the  draw- 
bars of  the  engine  in  that  system  of  stretching  as  is 
thrown  on  those  draw-bars  in  going  up  a  hill  when 
you  have  your  full  tonnage,  we  have  other  inspections 
than  merely  the  stretching  of  the  train  incidental  to  its 
inspection.  By  close  inspection  an  employe  can  tell 
whether  or  not  a  rivet  head  is  broken  off  and  if  the 
rivet  head  is  broken  off  he  would  see  that  it  was  gone. 
Whether  the  inspector  has  to  get  down  under  the 
car  to  determine  that  as  to  each  particular  draw-bar 
whether  any  rivets  are  broken  depends  on  the  make-up 
of  the  car.  Take  a  Union  Tank  Line  car  and  I  don't 
believe  that  would  be  necessary,  but  that  is  out  of 
my  line  as  I  am  not  a  car  inspector.  I  don't  know 
whether  an  inspector  would  have  to  put  his  head  down 
imder  where  he  would   see  the  conditions   as  to   the 
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fastening  of   a   draw-bar   into   the   car   to   determine 
whether  or  not  it  was  in  good  condition.    While  I  am 
not  a  car  inspector,  still  every  time  I  go  along  a  freight 
train,  I  inspect  it,  no  matter  where  it  is,  and  I  have 
become    so    that    I    can    just    walk    right    along    and 
glance   at   a   car,   and   if   there   is   anything   missing, 
or  anything  out  of  the  usual,   I  invariably  detect  it. 
It  is  a  custom,   I  guess;  you  get  in  the  habit  of  it. 
By  walking  along  the  side  of  a  car,  without  stooping 
and  looking  in  there,  I  cannot  tell  whether  or  not  the 
heads  of  the  rivets  are  on  the  draw-bar  that  hold  the 
draw-bar  in,  but  if  I  were  making  a  draw-bar  inspec- 
tion, like  the  car  inspectors,  I  would  do  as  they  do. 
The  Government  provides   a  hand-hold  on  each   end 
of  the  car,  and  the  inspector  always  uses  that  hand- 
hold  and    gets   down    and   looks.      What   caused    the 
pulling  out  of  the  draw-bars  in  the  train  drawn  by 
engine  965  on  October  4  at  Cable  was  that  the  slack 
ran  out  of  the  train.    Take  a  train  of  43  cars,  as  that 
was,  going  up  a  116  foot  to  the  mile  grade,  and  just 
as  soon  as  you  stop  exerting  power  to  shove  that  train 
up  the  hill  it  wants  to  roll  back  down  and  if  the  head 
engine  should  slip  it  would  roll  back,  and  if  the  helper 
engine  would  slip  it  would  want  to  roll  back.     If  the 
helper  engine  slipped  and  the  lead  engine  wanted  to  go 
ahead,  you  would  have  a  run  of  slack  in  between  and 
undue  stress  would  be  placed  on  the  draw-bars  located 
where  this  run  of  slack  occurred.     The  slipping  of  the 
engine  would  have  something  to  do  with  it  for  if  the 
engine  slips  it  is  not  shoving  anything.     What  caused 
the   trouble   at   Allard   was   that   they   encountered   a 


170  United  States  of  America  vs. 

(Testimony  of  J.  B.  McCuUy.) 

frosty  rail  and  slipped  down  and  broke  a  knuckle.  I 
should  think  that  the  slipping  of  the  engine  had  some- 
thing to  do  with  the  loosening  of  the  draw-bar  on  the 
front  end  of  965  for  it  would  give  it  undue  stress  there, 
the  same  as  any  other  draw-bar  in  the  train  and  that 
also  had  something  to  do  with  the  pulling  out  of  the 
draw-bar  in  car  S.  F.  &  P.  P.  913,  for  when  the  pilot 
draw-bar  of  the  helper  engine  broke  and  there  was 
immediately  a  very  severe  application  of  air  on  the 
entire  train  which  caused  all  the  brakes  to  set  instantly 
and  as  it  took  several  seconds  for  that  to  pass  up  to 
the  engine  on  the  head  end,  it  probably  pulled  that 
draw-bar  out,  due  to  the  first  brake.  I  attribute  the 
break  to  the  fact  that  the  engine  slipped,  but  I  cannot 
say  whether  any  weakness  or  defect  in  the  draw-bars 
caused  it,  as  I  haven't  examined  the  draw-bars  and 
was  not  there  when  the  train  broke  in  two  so  that  I 
would  attribute  it  to  the  slipping  of  the  wheels  of  the 
helper  engine  on  the  track  and  to  the  fact  that  the  lead 
engine  did  not  slip.  I  am  fairly  sure  that  I  made  a 
report  as  to  the  cause  of  this  trouble.  I  close  out  all 
accidents,  break-in-twos,  delays,  in  a  report  to  my 
superior,  the  superintendent,  which  would  be  in  the 
form  of  a  letter  to  J.  A.  Christie.  My  report  would 
be  based  upon  information  that  I  received  from  the 
men  involved,  and  what  I  investigated  myself  and 
found  out.  It  would  be  a  compilation  of  facts  com- 
municated to  me  by  others  and  in  this  case  it  would 
include  the  facts  contained  in  the  11 78  report  by  En- 
gineer Tibbs.  I  gather  this  11 78  with  a  similar  report 
on  the  810  form,  as  we  call  it  for  convenience,  pin 
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those  together  and  write  a  letter  to  my  superintendent 
giving  him  a  synopsis  of  the  case  which  I  call  my 
close-out  and  then  he  makes  out  his  close-out  on  form 
1573.  The  substance  of  my  report  to  Mr.  Christie 
is  contained  in  that  which  has  already  been  introduced 
in  evidence  as  Plaintiff's  Exhibit  No.  i,  which  is  the 
report  covering  the  pulling  of  the  draw-bar  out  of 
engine  965  made  by  Engineer  Tibbs. 
Redirect    Examination. 

I  have  issued  instructions  in  the  past  on  my  district 
for  the  reduction  of  tonnage  rating  due  to  inclement 
or  unfavorable  weather,  within  the  past  year.  I 
usually  put  a  bulletin  in  the  bulletin  book — giving  the 
yard  masters  and  agents  at  our  terminals  a  copy  of  it, 
saying  that,  commencing  today,  we  will  apply  the  win- 
ter rating.  That  only  applies  to  one  particular  class 
of  engines  as  we  have  no  winter  rating  for  other 
power  which  is  all  the  same  and  we  are  not  hauling 
the  maximum.  I  can  recall  no  time  in  my  experience 
as  train  master  when  I  was  called  upon  to  issue 
such  instructions  as  early  as  the  month  of  October  of 
any  year. 

Recross-Examination. 

When  I  testified  that  our  tonnage  rating  is  a  conserv- 
ative rating,  I  meant  that  there  are  17  tunnels  on  the 
grade  from  Caliente  to  Tehachapi,  and  in  order  to  go 
through  those  tunnels  quickly  and  also  to  conform  to 
the  agreement  I  had  with  the  Southern  Pacific  officials 
to  make  a  certain  fast  speed  over  this  single-track 
railroad,  we  do  not  give  the  engines  every  ton  they 
can   pull.      They   can    pull   more   tonnage   by    making 
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slower  speed.  The  tonnage  of  the  engine  is  what  she 
is  ordinarly  expected  to  haul  and  make  a  certain  speed 
over  a  given  piece  of  track,  and  when  I  say  that  the 
rating  of  a  900  engine  is  750  tons  from  Bakersfield  to 
Tehachapi,  that  does  not  mean  that  they  shall  not 
undertake  to  haul  more  than  that  many  tons  to  Tehach- 
api. From  Bakersfield  to  Caliente  is  practically  a  water 
grade  and  Caliente  is  halfway  to  Tehachapi,  and 
though  it  says  that  the  total  rating  is  900  tons,  that 
does  not  mean  that  the  conductor  shall  not  start  out 
to  Tehachapi  with  more  than  900  tons  for  that  engine. 
While  that  tonnage  rating  sheet  shows  that  our  tonnage 
rating  for  a  900  engine  is  750  tons  from  Bakersfield  to 
Tehachapi,  that  does  not  mean  that  the  employes  in 
charge  of  an  engine  shall  not  undertake  to  haul  more 
than  750  tons  with  that  engine  from  Bakersfield  to 
Tehachapi;  it  means  they  can  haul  all  the  engine  can 
haul  from  Bakersfield  to  a  station  called  lima;  which 
is  where  a  heavy  grade  starts  in,  but  from  lima  up  to 
Tehachapi  the  limit  is  750  tons  over  the  controlling 
grade,  and  that  they  shall  not  undertake  to  haul  more 
than  that,  but  we  expect  them  to  haul  whatever  they 
can  haul  in  an  extreme  emergency,  although  we  would 
not  give  them  any  more  tonnage  than  that  to  handle, 
and  did  not  in  this  case,  as  Evans  reduced  his  tonnage 
before  he  left  Bakersfield  in  order  not  to  have  more 
than  750  tons  for  this  engine  over  the  mountains. 
The  operating  rules  say  that  where  the  geography 
of  the  country  is  such  that  they  can  haul  more,  they 
are  expected  to  haul  it,  and  the  reason  Conductor 
Evans    reduced   his    tonnage    at    Bakersfield    to    1699 
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tons  was  that  the  combined  rating  of  the  two  engines 

was  1700  tons,  so  he  came  as  close  as  he  could  to  it. 

My  report  to  Mr.  Christie  to  which  I  referred  as  my 
close-out  on  the  incident  relative  to  the  delay  of  965 
on  the  hill  was  based  on  the  report  of  the  conductor 
and  the  engineer,  and  is  in  the  shape  of  a  letter  dated 
at  Bakersfield,  October  20,  addressed  to  Mr.  Christie, 
reading  as  follows :  "Herewith  break-in-two  reports 
covering  accident  Cable  12:20  a.  m.  October  5.  Extra 
3203  east,  helper  engine  965,  conductor  J.  A.  Evans, 
engineers  J.  P.  Shumate  and  E.  H.  Tibbs.  41  loads, 
two  empties,  1699  tons,  draw-bar  casting  pull  out  of 
engine  965  and  draw-bar  out  of  S.  F.  P.  &  P.  913, 
resulting  in  $30  to  engine  and  $15  damage  to  car. 

"This  was  the  same  train  that  had  the  trouble  start- 
ing at  Allard ;  at  Cable  when  endeavoring  to  start  train 
on  frosty  rail  engine  slipped  badly.  Engine  965  slipped 
all  the  way  up  the  mountain,  only  handled  about  2/3 
rating.  No  doubt  slipping  back  and  forth  all  the  way 
up  the  hill  is  what  loosened  castings  on  pilot  of  engine 
965  and  they  let  go  when  trying  to  start  at  Cable. 
This  resulted  in  draw-bar  pulling  out  of  S.  F.  P.  &  P. 
913.  Recommend  case  to  be  closed  without  assessment 
of  discipline."     (Defendant's  Exhibit  A") 

The  customary  and  ordinary  run  of  the  crew  of  the 
freight  train  starting  from  Bakersfield  is  to  Barstow, 
which  is  the  point  where  that  crew  would  naturally 
take  the  train.  Trains  operating  between  Bakersfield 
and  Barstow  are  moved  under  the  direction  of  the 
Santa  Fe  dispatchers  between  Mojave  and  Barstow, 
also  between  Bakersfield  and  Kern  Junction,  a  distance 
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of  less  than  two  miles,  while  between  Kern  Junction 
and  Mojave  those  trains  are  moved  under  the  direction 
of  the  Southern  Pacific  dispatcher. 

Cross-Examination. 
In  my  letter  (Defendant's  Exhibit  A)  I  do  not 
say  that  the  engines  were  handling  2/3  of  their  rating. 
It  says  that  engine  965  only  handled  about  2/3  of  the 
rating.  I  did  not  say  *'the  engines"  and  what  I  mean 
by  engine  965  handling  only  2/3  of  her  rating  is  that 
the  engine,  after  taking  siding  to  meet  opposing  or 
superior  trains,  would  slip  in  starting  and  when  an  en- 
gine is  slipping  she  is  not  handling  her  rating.  That 
is  due  to  many  different  things.  If  the  engineer 
opened  the  throttle  too  wide  she  won't  handle  as  much 
as  if  she  was  not  opened  up  quite  as  wide,  and  I 
reached  the  conclusion  that  she  was  only  handling 
2/3  of  her  rating  from  the  engineer's  report  and  the 
conductor's  report.  The  helper  engine  that  assisted 
Extra  3203  up  the  mountain  after  the  break-in-two, 
was  engine  945,  Engineer  Underwood,  which  is  an 
engine  of  the  same  class  as  965,  but  a  different  number. 
From  Cable  to  the  top  of  the  hill,  after  the  break-in- 
two,  the  train  had  three  engines.  I  did  not  say  that 
965  was  only  handling  2/3  of  her  rating  because  of  its 
condition.  I  did  not  mention  its  condition,  but  said 
it  slipped  all  the  way  up  the  mountain  and  only 
handled  about  2/3  of  its  rating,  meaning  that  it  only 
handled  that  amount  when  she  slipped,  but  I  do  not 
mean  to  infer  that  the  engine  was  slipping  all  the  time, 
because  if  she  had  she  could  not  move  up  the  mountain 
at  all.     Nobody  would  be  able  to  figure  that  when  she 
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was  slipping  she  would  only  handle  2/3  of  her  rating. 
My  letter  said  ''about"  and  I  was  giving  him  simply  a 
general  idea  and  intended  him  to  understand  it  was  a 
frosty  rail  and  possibly  old  dry  oil  had  loosened  up  due 
to  the  frost,  and  every  time  she  went  to  the  top  she 
would  slip  dow^n  and  in  that  way  cause  a  surge  in  the 
train  and  meant  that  that  engine  was  only  doing  about 
2/3  of  what  she  should  do  under  ordinary  circum- 
stances at  times  when  she  was  starting;  but  not  when 
she  was  moving  along  between  stations. 

Testimony  of  J.  B.  McCully. 

J.  B.  McCully  W'as  recalled  by  defendants,  and  in 
answer  to  a  question  by  a  juror,  testified: 

I  am  familiar  with  the  alignment  of  the  trackage 
and  side  tracks  at  both  Allard  and  Cable  where  there 
is  considerable  of  a  grade,  and  as  to  the  alignment 
at  both  places  there  is  a  curve  which  runs  about  ten 
degrees;  that  is  the  extreme. 

Testimony  of  J.  P.  Shomate. 

J.  P.  Shomate  testified  on  behalf  of  defendant: 
Direct  Examination. 

I  was  the  engineer  in  charge  of  engine  3203  on 
October  4  and  was  pulling  a  train  known  as  extra  3203, 
and  first  34  D  on  the  Santa  Fe  road  easterly  from 
Bakersfield.  At  the  time  I  left  Bakersfield  I  did  not 
know  of  anything  whatever  in  or  about  that  train  or 
in  or  about  the  track  over  which  I  was  to  travel  that 
would  cause  me  to  be  delayed  in  reaching  Summit. 
Throughout  that  trip  as  far  as  Cable  I  handled  my 
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engine  with  care  and  in  accordance  with  the  operating 
rules  of  the  defendant,  and  I  have  no  reason  to  doubt 
that  Engineer  Tibbs  did  his.  If  Tibbs  had  been  doing 
otherwise  than  handUng  his  engine  properly  it  would 
have  been  communicated  to  me,  as  engineer  of  the  head 
engine  and  I  would  certainly  have  realized  that  he  was 
not  handling  it  right  up  to  the  handle.  As  engineer 
of  the  head  engine  I  can  get  a  good  idea  whether  or 
not  there  is  any  **bonehead"  work  going  on  back  of  me. 
I  have  been  pulling  an  engine  seven  years  for  the  de- 
fendant company  between  Bakersfield  and  Barstow, 
and  some  between  Needles  and  Barstow  and  Needles 
and  Seligman,  but  most  of  the  time  I  have  operated 
between  Bakersfield  and  Barstow  and  am  familiar  with 
the  hill  over  the  Tehachapi  Pass  and  with  the  time  of 
the  year  when  we  can  usually  and  ordinarily  expect 
to  encounter  cold  weather  at  any  point  on  that  hill. 
As  to  the  time  of  the  year  when  we  reasonably  expect 
to  run  into  cold  weather,  we  predict  our  cold  weather 
over  there  to  start  from  the  fifteenth  of  November  on 
and  we  hardly  ever  look  for  it  earlier  than  that. 
I  have  never  known  of  cold  weather  which  would 
cause  frosty  rails  as  early  as  the  4th  of  October  and  I 
do  not  believe  I  have  ever  seen  it  turn  in  cold  at  that 
time  of  the  year  and  stay  cold.  I  remember  having 
encountered  a  very  frosty  rail  at  Cable  on  October  4, 
1914,  on  this  trip  in  question,  but  other  than  that 
trip  I  cannot  recall  having  ever  encountered  any  cold 
weather  as  early  as  October,  which  might  cause  an 
engine  to  slip,  during  my  seven  years'  experience  on 
the  hill  running  an  engine.     On  October  4  we  had 
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trouble  as  we  were  pulling  out  of  the  siding  at  Cable. 
When  I,  as  engineer  on  the  head  end  of  the  train,  got 
into  the  siding  at  Cable  as  far  as  I  desired  to  go,  I 
shut  the  throttle  off  on  my  engine,  which  was  on  the 
head  end,  and  the  helper  engine  was  still  left  in  a 
working  condition,  and  she  shoved  the  slack  up  on 
me  and  I  applied  the  air  and  stopped  the  train.  When 
all  opposing  trains  had  arrived  and  we  were  ready  to 
go,  I  sounded  the  whistle,  which  gave  the  brakeman  a 
signal  to  let  off  his  hand-brakes  that  he  had  set,  and 
when  Tibbs,  the  second  engineer,  answered  my  whistle 
by  whistling  off  I  am  in  a  position  to  know  that  he 
was  ready  to  go  and  that  the  brakes  were  off.  He 
whistles  off  and  answers  me,  and  then  I  know  that  he 
IS  ready  to  go.  And  in  this  case  these  things  were 
followed  up  and  I  started  out.  Well,  we  done  quite  a 
bit  of  slipping  in  getting  this  start.  I  slipped  and  the 
965  slipped  and  the  result  was  that  the  965 — when  she 
is  slipping  she  is  practically  up  in  the  air  and  she  has 
got  an  inclination  to  go  on  down  the  hillside  of  it,  and 
starts  back,  and  I  am  going  ahead,  and  the  jerk  of 
the  slack  is  very  liable  to  cause  a  break  some  place 
at  the  end  of  this  slack.  We  were  going  up  grade. 
The  combined  slipping  gave  the  train  a  very  severe 
jerk  at  the  point  w^here  this  965  was  coupled  in,  the 
effect  of  which  was  to  cause  the  draw-bar  to  pull  off 
of  the  head  end  of  engine  965  which  made  it  necessary 
to  get  that  engine  in  position  in  the  train  where  she 
could  do  her  work.  The  pulling  out  of  that  draw-bar 
affected  every  car  to  some  extent,  for  whenever  a  train 
gets  an  undue  shock  like  that  it  is  likely  to  cause  a 
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defect  any  place  in  the  train  and  is  very  hard  on  the 
train.  Furthermore  it  loosened  up  a  draw-bar  on  a 
car  at  the  head  end  of  the  train  and  made  it  in  very 
bad  condition  so  that  it  could  not  be  handled  where 
it  was.  Previous  to  and  at  the  time  of  reaching 
Cable,  and  as  we  were  starting  from  Cable,  Engineer 
Tibbs  and  I  both  used  due  care  in  the  handling  of  our 
engines. 

Testimony  of  Herbert  S.  Wall. 

Herbert  S.  Wall,  recalled  on  behalf  of  the  defendant, 
further  testified  as  foUow^s: 

Direct  Examination. 

It  having  been  developed  by  the  testimony  which  I 
heard  that  engine  965  had  a  water  valve  and  not  a 
water  plug  in  the  low-pressure  cylinder,  that  would 
affect  my  estimate  as  to  the  loss  of  power  which 
resulted  from  the  broken  valve,  because  I  would  want 
to  reduce  the  loss  of  the  general  efficiency  of  the  engine 
as  given  in  my  statement  at  20  per  cent,  for  the  reason 
that  the  two-inch  plug  would  permit  more  steam  to  be 
relieved  from  that  end  of  the  cylinder  while  the  water 
valve  has  only  an  opening  of  about  an  inch  and  five- 
eighths,  and  I  believe  a  conservative  estimate  would  be 
to  figure  that  the  blowing  out  of  the  valve  would 
cause  a  loss  of  one-eighth,  leaving  seven-eighths  of  the 
power  of  the  engine  in  serviceable  condition  and  de- 
pending upon  the  speed  of  the  engine,  I  would  say 
from  eight  to  twelve  per  cent  would  be  the  loss  in 
efficiency  due  to  blowing  out  the  valve.  There  would 
not    be    twelve   per   cent    loss   of    efficiency    with    the 
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engine  under  full  speed,  but  when  starting  or  working 
slow  such  loss  would  be  about  12  per  cent  which 
would  be  reduced  between  seven  and  eight  per  cent 
as  speed  increased.  Even  with  the  water  valve  out, 
you  would  have  a  full  90  per  cent  engine  which  would 
be  perfectly  efficient.  I  have  heard  the  testimony  as  to 
the  crack  in  the  saddle  of  engine  965.  Such  a  crack 
would  tend  in  no  way  to  cause  water  to  drip  from 
the  engine  in  such  a  way  as  to  cause  an  engine  of 
the  900  class  to  slip,  as  you  would  only  obtain  water 
in  the  exhaust  cavity  when  condensation  was  taking- 
place  or  while  the  engine  was  standing  still,  when 
you  would  only  obtain  it  under  a  reasonable  throttle 
leakage  that  might  take  place.  If  there  was  no  throttle 
leakage  there  wouldn't  be  any  argument  about  the 
question  of  water  dripping  in  that  location  after  the 
engine  had  made  the  first  exhaust.  In  starting  at 
Cable  engine  965  moved  four  car  lengths  and  conse- 
quently there  would  be  about  12  exhausts  in  that  dis- 
tance on  that  side,  or  24  as  a  total,  and  after  the  first 
exhaust  everything  would  go  out  and  there  would  be 
nothing  but  the  exhaust  still  left,  unless  the  engine 
was  working  with  possibly  a  slight  amount  of  water, 
but  I  believe  it  was  testified  that  the  engine  was  work- 
ing perfectly  dry  steam,  or  as  near  as  saturated  steam 
can  be  dry. 

Cross-Examination. 

The  testimony  was  that  the  water  valve  was  broken 

off  and  that  could  have  been  caused  by  several  things : 

Something  might  fly  up  from  the  track,  or  there  might 

be  a  flaw  in  the  casting  that  could  not  be  foreseen, 
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the  same  as  would  cause  something  on  an  automobile 
to  break  off  like  the  crystalization  or  length  of  service. 
There  is  no  way  to  inspect  the  location  where  that 
water  valve  broke  off  without  removing  the  cylinder 
casing,  but  the  general  life  service  of  those  water 
valves  is  several  months  service,  and  it  is  not  an 
ordinary  condition  when  one  breaks.  That  the  blowing 
out  of  the  valve  was  not  due  to  worn  threads  which 
could  have  been  ascertained  by  inspection  is  evidenced 
by  the  testimony  of  Engineer  Tibbs  that  the  piece  was 
left  in  there  and  that  it  would  be  necessary  to  chip  the 
piece  out  of  the  cylinder,  although  I  did  not  see  it 
and  don't  know  that  the  piece  was  in  there. 

Testimony  of  J.  P.  Shomate. 

J.  P.  Shomate  was  recalled  by  defendant  and  testi- 
fied: 

Direct  Examination. 

At  the  time  the  draw-head  pulled  out  of  engine  965, 
the  train  had  moved  three  or  four  car-lengths  which 
had  put  my  engine  out  to  a  point  where  it  had  fouled 
the  main  line. 

Testimony  of  G.  P.  Smith. 

G.  P.  Smith,  on  behalf  of  defendant,  testified: 
Direct  Examination. 

I  am  night  chief  dispatcher  for  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company  and  from  my  office  at 
Needles  I  handle  the  movement  of  trains  over  that 
part  of  Mr.  Christie's  division  west  of  Needles,  extend- 
ing from  Mojave  to  Barstow,  called  the  third  district, 
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and  from  Barstow  to  Needles,  called  the  second  district. 
From  Bakersfield  to  Kern  Junction  is  handled  by  a 
staff  system  and  we  issue  no  train  orders  over  that 
piece  of  track.  Trains  leaving  Bakersfield  are  turned 
over  to  me  at  Mojave.  The  usual  time  consumed  by  a 
Mallet  engine  with  a  train  of  1699  tons,  less  one  car, 
in  making  the  trip  from  Mojave  to  Barstow,  is  between 
four  and  five  hours.  We  figure  on  about  one  hour  at 
Mojave,  possibly  a  little  longer,  as  an  allowance  for 
the  train  and  engine  men  to  eat,  and  for  the  train 
ordinarily  to  fill  out,  but  after  they  get  started  they 
should  make  the  run  from  Mojave  to  Barstow  with  a 
train  of  1700  tons,  less  one  car,  which  is  very  light 
tonnage  for  that  engine  and  that  district,  in  between 
four  and  five  hours.  I  am  familiar  in  a  general  way 
with  the  consist  of  the  train  known  as  extra  3203,  or 
first  34  D,  which  left  Bakersfield  on  the  4th  of  Oc- 
tober, 19 14,  as  I  directed  the  movement  of  that  train 
between  Mojave  and  Barstow.  My  train  sheet  of 
October  5th  shows  that  this  train  arrived  at  Mojave 
at  6:10  a.  m.  and  that  it  reached  Barstow  at  11  a.  m. 
Had  I  received  that  train  at  Mojave  at  2  o'clock  a.  m., 
the  5th,  having  due  regard  for  the  conditions  pre- 
vailing between  Mojave  and  Barstow,  it  would  have 
probably  arrived  at  Barstow  about  8  a.  m. 

"Q.  Are  you  able  to  state  what  movement  you  may 
have  accorded  first  34  D  had  it  not  met  with  a  delay  at 
Cable? 

A.  The  movement  would  have  been  no  better,  nor 
as  good,  as  it  was  in  this  particular  case,  because  the 
delay  at  Cable,  which  we  took  advantage  of  as  an  un- 
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forseen  contingency  to  extend  the  time  of  this  crew, 
left  barely  enough  time  to  make  the  run  to  Barstow, 
and  allowing  the  train  to  go  out  of  Mojave  with  1650 
tons  when  their  rating  is  4CX)0." 

Had  I  received  this  train  at  Mojave  at  2  a.  m.  I 
could  have  put  it  into  Barstow  at  8  a.  m.  After  the 
train  was  turned  over  to  me  at  Mojave  it  was  sub- 
jected to  further  delays  between  Mojave  and  Barstow 
aggregating  thirty  minutes  of  which  ten  minutes  was 
at  Mile  782  by  the  extra  gang,  and  twenty  minutes 
at  Hawes,  meeting  No.  3.  Had  that  train  been  turned 
over  to  me  at  Mojave  at  2  a.  m.  it  would  not  have 
met  the  extra  gang  as  it  would  have  passed  Mile  782 
before  the  extra  gang  went  to  work  and  it  would  have 
been  in  Barstow  before  No.  3  left  Barstow.  Assuming 
that  the  delay  of  that  train  into  Mojave  was  due  to  a 
cause  which  could  not  have  been  foreseen  at  the  time 
the  train  left  Bakersfield,  there  were  additional  con- 
sequential delays  to  the  train  amounting  to  thirty 
minutes  after  it  left  Mojave,  for  those  delays  at  Hawes 
and  at  Mile  782  could  not  have  occurred  had  the  train 
been  received  at  2  a.  m.  After  I  got  that  train  onto 
our  track  at  Mojave  I  expedited  its  movement  between 
Mojave  and  Barstow  by  leaving  the  tonnage  at  1650 
instead  of  loading  it  up  to  seventy-four  loads  or  four 
thousand  tons  and  in  spite  of  that  precaution  they 
were  subjected  to  that  thirty  minutes  further  conse- 
quential delays. 

Cross-Examination. 

If  the  train  had  arrived  at  IMojave  at  2  a.  m.  it 
would,  between  Mojave  and  Barstow,  have  met  No.  7, 
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probably  at  Solon  at  about  4:10  a.  m.  as  No.  7  was  a 

little  late  that  morning. 

Redirect  Examination. 
Had  I  received  extra  3203  or  first  34  D  at  2 
o'clock  I  might  have  given  it  a  meet  with  No.  7  and  still 
put  it  into  Barstow  at  8  o'clock  and  would  not  have 
subjected  it  to  these  other  consequential  delays  of 
thirty  minutes. 

Testimony  of  J.  A.  Evans. 

J.  A.  Evans,  recalled  by  defendant,  testified: 
Direct  Examination. 

It  is  my  custom  while  running  on  the  third  district 
to  change  my  underwear  from  light  to  heavy  when  the 
cold  weather  sets  in.  That  is  generally  the  way  we 
check  it  up.  We  have  about  three  climates  to  contend 
with.  The  time  of  the  year,  as  a  result  of  my  past 
experience  on  the  hill,  when  I  usually  put  on  my 
heavy  underwear,  is  just  about  the  middle  of  November. 
I  had  not  put  it  on  at  the  time  I  left  Bakersfield  on 
October  4.  In  that  train  on  October  5  we  had  potatoes 
which  required  me  to  ascertain  and  keep  in  touch  with 
the  weather  conditions  as  we  progressed  on  that  run. 
We  have  instructions  when  handling  potatoes  that  they 
shall  be  handled  under  ventilation — that  the  vents  of 
these  refrigerator  cars  shall  be  left  open  when  the 
thermometer  shows  less  than  freezing  and  the  ice-plugs 
and  ventilation  shall  be  closed  when  the  thermometer 
shows  lower  than  32  degrees.  We  had  nine  carloads 
of  potatoes  in  that  train  that  night  and  by  reason  of 
the  presence  of  those  nine  cars  of  **spuds"  in  that  train 
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I  made  an  effort  to  ascertain  the  weather  conditions. 
We  always  examine  the  thermometer  at  CaHente  and 
again  at  Woodford  and  again  at  Tehachapi.  I  recall 
looking  at  the  thermometer  at  Tehachapi  when  we  got 
there  and  it  was  thirty-six  degrees. 

Testimony  of  J.  A.  Christie. 

J.  A.  Christie,  recalled  bv  defendant,  testified: 
Direct   Examination. 

I  have  heard  the  testimony  of  Mr.  Beach — the  night 
chief  dispatcher  of  the  Southern  Pacific — with  regard 
to  the  schedule  of  freight  trains  between  Kern  Junction 
and  Mojave,  and  generally  on  the  Southern  Pacific. 
Schedules  or  time  table  showing  a  scheduled  movement 
of  freight  trains  on  the  Southern  Pacific  or  on  the 
Santa  Fe  have  little  bearing  or  little  influence  on  the 
movements  of  such  trains  when  applied  to  the  move- 
ment of  such  trains  from  one  terminal  to  another  or 
from  one  side-track  to  another.  It  has  some  bearing 
but  not  very  much.  To  illustrate,  the  Santa  Fe  have 
strung  on  their  time  table  trains  known  as  33  and  34. 
Those  numbers  are  not  used  at  all  in  the  handling 
of  trains  on  the  line.  They  are  used  altogether  for 
statistical  purposes;  for  a  matter  of  record  in  the 
traffic  department  and  elsewhere.  The  department 
which  has  to  do  with  the  actual  handling  of  cars 
and  trains  on  the  road  is  known  as  the  operating 
department,  and  they  do  not  use  those  figures  at  all 
on  the  Santa  Fe — those  numbers  of  trains.  On  the 
Southern  Pacific  they  are  used  on  account  of  some 
unusual  conditions  on  their  lines  due  to  congestion  of 
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traffic — and  the  giving  of  those  trains  a  number  as  they 
do,  takes  with  it  the  authority,  according  to  the  rules, 
to  make  some  movement  which  signifies  their  handHng. 
But  as  far  as  the  time  from  one  terminal  to  the  other 
or  one  side-track  to  another,  as  indicated  by  the  figures 
on  the  time  table,  it  has  little  bearing  with  the  actual 
handling  of  the  train.  The  process  of  making  up  a 
time  table  by  using  a  string  is  rather  intricate.  A 
board  somewhat  similar  to  that  blackboard  is  used 
with  a  number  of  strings  crossing  each  other  here  and 
there  at  points  indicating  stations  by  name;  the  dis- 
tances between  stations  and  terminals  are  also  on 
this  board,  and  the  movement  of  a  train  is  followed 
by  following  the  string  which  carries  the  number  of 
the  train  and  by  that  means  we  figure  out  what  would 
be  regarded  as  an  ideal  movement,  but  that  does  not 
indicate  what  we  would  expect  in  the  shape  of  a 
movement.  Even  on  the  Southern  Pacific,  where  they 
use  those  numbers,  the  time  table  provides  for  only  one 
train.  It  does  not  say  first  or  second  section,  or  so  on, 
but  they  frequently  use  that  number  to  move  several 
trains  in  sections.  What  I  have  stated  relates  to  the 
freight  trains  and  not  to  the  movement  of  passenger 
trains,  which  we  endeavor  to  have  conform  more 
rigidly  to  the  figures  shown  on  the  time  table,  but  it  is 
not  expected  that  freight  trains  will  conform  to  it. 
The  number  of  freight  trains  customarily  and  ordi- 
narily moved  over  the  Santa  Fe  on  my  division  during 
the  month  of  October,  1914,  varies  considerable,  but  I 
should  say  it  would  average  in  October  24  or  25 
freight  trains  in  24  hours  and  12  passenger  trains  on 
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some  districts  and  on  some  only  8,  and  notwithstanding 
the  fact  that  there  were  24  freight  trains  habitually 
moved,  there  was  only  one  freight  train  shown  on  the 
Santa  Fe  time  table  in  each  direction.  About  ten  Santa 
Fe  freight  trains  on  an  average  were  moved  each  day 
over  the  track  used  jointly  with  the  Southern  Pacific, 
and  in  addition  to  that  there  would  be  some  six  or 
seven  light  engines  moving  which  had  been  used  for 
helpers,  and  they  would  be  moved  as  a  train  and  yet 
the  Southern  Pacific  time  table  only  shows  one  Santa 
Fe  freight  train.  The  Southern  Pacific  operating 
officers  through  the  dispatcher  pays  no  attention  to 
the  number  of  that  Santa  Fe  train.  He  may  run  a 
Southern  Pacific  train  on  the  number  which  is  pre- 
scribed for  the  Santa  Fe  freight  train  movement,  for 
convenience  of  handling.  If  a  Santa  Fe  train  gets 
into  Kern  Junction  about  the  time  that  No.  252  is 
shown  on  there,  then  he  runs  the  Santa  Fe  train  as 
252,  and  if,  on  the  other  hand,  a  Southern  Pacific 
freight  comes  in  about  that  time,  he  uses  252  for  its 
number;  it  depends  on  the  conditions  prevailing  at  that 
time. 

Cross-Examination. 
If  a  Santa  Fe  train  is  run  on  a  Southern  Pacific 
train  time  table,  it  means  that  the  Santa  Fe  train  in 
that  territory  is  entitled  to  all  the  privileges  that  go 
along  in  accordance  with  the  rules  prescribed  by  the 
Southern  Pacific  Company.  I  suppose  it  would  be 
expected  to  make  the  same  running  time  as  the  South- 
ern Pacific  train  would  ordinarily  make  on  the  same 
time  table,  but  there  are  exceptions.     The  Southern 
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Pacific  have  a  fast  freight  and  the  Santa  Fe  have  a  fast 
freight,  and  at  times  they  run  around  each  other  on 
the  joint  track.  If  they  run  on  that  time  table  they 
are  guided  to  some  extent  by  the  hours  named  in  the 
time  table.  If  a  Santa  Fe  train  is  given  the  standing 
of  Southern  Pacific  252,  whether  it  is  supposed  to  run 
on  252's  time  is  left  in  the  hands  of  the  dispatcher, 
who  may  find  it  convenient  to  run  two  or  three  hours 
late  and  the  same  would  be  true  with  regard  to  South- 
ern Pacific  trains.  The  same  rule  applies  and  we  know 
of  no  distinction  between  the  movement  of  the  trains 
of  the  Santa  Fe  and  the  Southern  Pacific.  We  have  a 
schedule  of  our  regular  passenger  trains  and  we  en- 
deavor to  move  them  in  accordance  with  that  schedule 
as  nearly  as  possible.  The  dispatcher  does  not  issue 
regular  train  orders  to  a  passenger  train  as  he  would 
if  it  were  an  extra  train,  as  the  rules  prescribe  the 
movement  of  such  trains  by  the  issuance  of  a  certain 
form  which  is  the  authority  for  its  movement  and  trains 
that  move  on  a  schedule  merely  secure  a  clearance 
and  not  a  train  order  unless  the  dispatcher  sees  fit. 
Unless  something  interferes  with  the  movement  of  a 
regular  passenger  train  it  moves  on  a  regular  schedule 
and  not  on  what  are  generally  known  as  train  orders, 
unless  something  interferes  with  its  movement  and 
there  might  be  some  other  train  opposite  which  they 
wish  to  move,  but  the  same  is  not  true  of  a  freight 
train.  A  freight  train  which  has  a  regular  schedule 
should  move  on  a  clearance  card  and  not  on  a  regular 
train  order,  according  to  the  Southern  Pacific  rules, 
but  I  have  no  recollection  of  any  freight  train  being 
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started  on  a  single  track  with  only  a  clearance  card. 
If  freight  trains  move  on  this  regular  schedule  accord- 
ing to  the  rules,  they  are  governed  by  it  in  meeting 
with  other  trains  and  other  trains  are  governed  by 
such  schedule  in  their  meeting  with  this  particular 
freight  train.  If  a  regular  train  like  No.  252  is  due 
at  Cable  or  Tehachapi  at  a  certain  hour,  then  other 
trains  that  will  meet  this  train  and  which  are  inferior 
to  it  will  be  governed  by  that  schedule  as  to  the  time 
they  shall  meet  this  252  at  Tehachapi,  if  it  is  moving 
in  accordance  with  the  rules,  unless  the  dispatcher  has 
made  some  changes.  It  is  not  necessarily  intended  that 
regular  freight  trains  which  are  moving  on  schedule 
shall  move  as  nearly  in  conformance  with  that  schedule 
as  possible.  In  the  process  of  moving  train  252  from 
Kern  Junction  to  Mojave,  it  would  probably  meet  ten 
or,  when  business  is  heavy  in  some  period  of  the  24 
hours,  twenty  trains.  It  would  be  unnecessary — in 
fact,  absolutely  useless — to  try  to  maintain  that  train 
and  move  it  according  to  the  figures  on  the  time 
table  against  a  volume  of  traffic  of  that  kind,  a  great 
deal  of  which,  I  assume,  would  be  superior.  In  addi- 
tion, superior  trains  have  to  be  given  the  right  in 
moving  in  the  same  direction.  It  is  the  intent  and 
purpose  not  only  of  the  Southern  Pacific,  but  of  the 
Santa  Fe  and  other  railroad  officers,  to  move  traffic 
as  expeditiously  as  possible,  and  if  there  is  a  train 
which  they  can  move  on  that  schedule,  all  right,  but 
if  they  have  another  train  that  they  can  move  better 
than  that,  they  will  do  that  also.  If  a  regular  freight 
train  was  due  to  leave  Tehachapi  at  2:35  moving  on 
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that  schedule  should  be  able  to  reach  Tehachapi  at  2 
o'clock,  I  assume  that  they  start  it  out  of  Tehachapi 
before  2:35  if  it  was  an  important  train  and  could 
thereby  get  a  better  movement,  and  in  that  case  the 
dispatcher  would  have  to  take  up  the'  train  orders  and 
make  an  entire  new  outline  for  the  train  movement. 
He  would  have  to  annul  252  and  run  it  as  an  extra 
and  it  loses  its  identity  as  252. 

Redirect  Examination. 

An  extra  train  might  be  run  on  the  schedule  of  a 
regular  train.  The  conditions  under  which  it  can 
reasonably  be  expected  to  move  a  freight  train  between 
Kern  Junction  and  Mojave  in  accordance  with  the 
schedule  shown  for  252  would  have  to  be  very  favor- 
able. In  the  operation  of  freight  trains  it  often  times 
becomes  imperative  and  often  times  a  dispatcher  does 
hold  at  any  point  a  freight  train  which  has  not  been 
otherwise  delayed,  in  order  to  avoid  congestion  to 
other  trains. 

Statement  by  defendant's  counsel: 

That  completes  the  direct  testimony  in  defense  of 
counts  I  to  6  inclusive  of  the  complaint,  which  relate 
to  the  train  running  from  Bakersfield  to  Barstow, 
which  has  been  referred  to  as  first  252  and  which  is 
designated  in  the  complaint  as  extra  3203,  and  in  the 
answer  as  extra  3203  first  34  D.  In  addition  to  the 
testimony  heretofore  introduced,  insofar  as  it  may  be 
applicable  to  the  other  counts,  the  defendant  will  direct 
particular  proof  toward  its  affirmative  defense  to 
counts  7  to  II  inclusive: 
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Testimony  particularly  in  defense  of  counts  7-11  in- 
clusive : 

Testimony  of  William  Matthie. 

William  Matthie,  called  by  defendant,  testified: 
Direct  Examination. 

My  present  occupation  is  trainmaster  at  Needles 
on  the  Santa  Fe.  I  have  been  engaged  in  the  railroad 
business  about  28  years.  I  have  been  employed  by  the 
Canadian  Pacific,  the  Great  Northern,  the  Northern 
Pacific,  Chicago  Great  Western  and  Santa  Fe.  I  have 
been  engaged  as  trainmaster  of  the  Santa  Fe  at 
Needles  for  seven  years  and  my  jurisdiction  extends 
from  Barstow,  California,  to  Seligman,  Arizona,  with 
three  or  four  branches  embraced  in  the  first  and 
second  districts.  The  distance  from  Needles  to  Bar- 
stow  is  169  miles.  As  trainmaster  I  have  a  general 
supervision  over  transportation  matters,  employment 
of  men  in  the  train  service,  and  also  a  general  super- 
vision of  the  dispatchers,  operators  and  agents,  as  well 
as  the  train  and  engine  men  on  the  division.  Mr. 
G.  P.  Smith,  who  testified  yesterday,  is  a  train  dis- 
patcher in  defendant's  employ,  working  under  my 
direction  as  night  chief  dispatcher,  in  charge  of  move- 
ment of  trains  under  me  and  pursuant  to  my  direction. 
I  am  familiar  with  the  methods  which  prevail  upon 
the  railway  lines  of  defendant  for  the  purpose  of  test- 
ing trains  in  order  to  determine  whether  or  not  the 
draw-bars  and  draught  timbers  of  those  trains  are 
sufficient.  On  the  arrival  of  a  train  at  its  terminal  a 
sufficient  number  of  hand  brakes  are  set  on  the  rear 
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of  the  train,  and  the  engineer  slowly  stretches  the 
slack  all  out,  after  which  he  sets  the  air  before  the 
engine  is  detached,  as  that  gives  the  car  inspectors  a 
better  opportunity  to  observe  the  condition  of  all  the 
draught  rigging  and  draw-bars,  and  other  things  in 
each  car.  Between  that  time  and  the  time  when 
the  cars  in  that  train  leave,  in  the  event  that  the  train 
is  broken  up  or  the  time  when  the  train  leaves  in  the 
event  that  it  is  not  broken  up,  the  cars  are  subjected  to 
further  tests  or  inspection  in  this  way;  it  has  been  the 
practice  that  when  a  train  is  made  up  the  air  is  put  into 
the  train  by  means  of  a  ground  air  line  and  it  is  then 
inspected  again  by  the  inspectors;  and  when  the  engine 
is  attached  the  train  is  again  inspected  by  the  inspectors 
as  regards  the  air  apparatus  and  other  running  gear, 
and  so  forth,  and  it  is  again  stretched.  In  my  experi- 
ence as  a  railroad  man,  I  have  never  known  of  any 
method  adopted  by  any  road  in  this  or  any  other 
country  better  calculated  to  determine  the  sufficiency 
of  draw-bars  and  draught  timbers  in  a  train,  and  I 
have  never  heard  of  any  method  anywhere  better 
calculated  to  make  that  determination.  Between  the 
time  the  train  is  stretched  when  it  comes  in  and  the 
time  it  is  stretched  when  it  goes  out,  attention  to  it 
and  the  various  cars  therein  is  given  by  the  car  in- 
spectors. After  the  inspection  has  been  made  on 
arrival,  men  are  assigned  for  the  purpose  of  going- 
over  every  car  to  endeavor  to  find  defects  while  the 
train  is  standing  still  in  the  yards,  and  it  is  their  duty 
to  go  over  every  car  and  endeavor  to  find  out  anything 
defective  in  that  car.     The  purpose  of  that  is  to  find 
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any  defects  that  may  be  there,  contrary  to  the  rulings 
promulgated  by  the  Interstate  Commerce  Commission 
pursuant  to  the  Safety  Appliance  Acts.  I  am  familiar 
with  a  station  on  our  line  known  as  Danby  which  is 
65  miles  from  Needles.  I  am  familiar  either  from  my 
personal  knowledge  or  from  reports  made  to  me  in  the 
usual  and  ordinary  course  of  business  by  those  having 
charge  of  the  movements  of  that  train,  with  a  delay 
to  a  train  known  as  extra  955  west  at  Danby,  from 
9:10  p.  m.  to  10:10  p.  m.  on  October  10,  1914.  Extra 
955  was  a  west-bound  train  and  was  at  Danby  to  meet 
an  east-bound  train.  This  east-bound  train  when  arriv- 
ing at  Danby  broke  in  two  and  caused  a  delay  to 
extra  955  west,  and  to  several  other  trains,  that  con- 
tributed to  the  entire  delay  to  extra  955.  I  know  of 
a  report  having  been  made  by  defendant  to  the  Inter- 
state Commerce  Commission  on  a  form  provided  by 
that  commission  which  purports  to  be  sheet  No.  9,  for 
the  month  of  October,  19 14,  showing  employees  on  duty 
more  than  16  consecutive  hours  and  the  explanation  for 
the  delay.  I  am  familiar  with  that  report.  Such  reports 
are  not  rendered  by  me,  but  by  the  superintendents 
and  they  are  based  upon  information  furnished  by  me. 
That  part  of  the  delay  report  following  the  word 
"explanation"  is  in  words  as  communicated  by  me  to 
the  superintendent.  I  recall  the  circumstances  attend- 
ant upon  that  delay  very  clearly  from  the  reports  that 
I  got  at  the  time  of  this  accident,  and  the  report  to 
the  Interstate  Commerce  Commission  does  not  correctly 
reflect  the  facts  embraced  in  the  reports  furnished  me 
and  which  I  based  my  report  to  the  general  superin- 
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tendent,  in  one  respect.  The  report  to  the  commission 
states  that  the  accident  was  caused  by  the  improper 
operation  of  the  brakes  on  the  part  of  the  engineer, 
and  that  was  not  correct.  That  report  to  the  commis- 
sion is  usually  and  customarily  made  out  and  forwarded 
to  the  commission  almost  immediately  after  the  acci- 
dent. This  report  to  the  Interstate  Commerce  Com- 
mission of  excess  service  of  the  train  crew  is  made  in 
the  superintendent's  office.  I  do  not  know  in  what 
way  they  are  made,  as  that  is  outside  of  my  jurisdic- 
tion. I  presume  that  the  reports  covering  one  par- 
ticular month  are  bound  and  sent  in  together,  but  I 
am  not  sure.  The  date  on  the  first  part  of  that 
report  shows  that  it  was  sworn  to  on  the  19th  of 
November,  19 14.  After  the  information  upon  which 
that  report  was  based  was  furnished  by  me  to  the 
division  superintendent,  I  made  further  investigation 
independent  of  the  facts  communicated  to  me  and  in- 
corporation in  the  reports,  which  developed  facts  at 
variance  with  any  facts  theretofore  communicated.  I 
visited  Danby  a  day  or  two  after  this  accident. 

"The  Court:     State  what  you  found? 

''A.  I  found  a  broken  knuckle,  and  in  addition  to 
that  I  interviewed  the  different  members  of  the  crew 
as  to  how  the  train  was  handled,  and  so  forth. 

*'0.     By  Mr.  Burks:  Where  was  the  broken  knuckle? 

"A.  It  was  in  a  scrap  box  provided  for  the  pur- 
pose of  taking  care  of  scrap  at  Danby. 

"Q.  Were  you  able  to  identify  that  knuckle  as 
formerly  having  been  on  any  particular  car? 

"A.     No,  sir. 
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"Q.  Were  you  thereafter  advised  that  the  knuckle 
which  you  found  had  been  on  any  particular  car? 

"A.  I  was  advised  before  I  went  to  Danby  that  the 
knuckle  was  there  in  the  scrap  pile. 

**Q.  Was  there  any  other  knuckle  in  the  scrap 
pile? 

"A.     No,  sir. 

''Q.  Were  you  advised  as  to  the  car  from  which 
the  knuckle  in  the  scrap  pile  had  been  taken? 

''A.     I  was. 

'^Q.  From  what  car  were  you  told  that  that  knuckle 
had  been  removed? 

*'Mr.  Walter:  We  submit  that  that  is  purely  hear- 
say. 

"The  Court :    That  is  clearly  hearsay. 

"Mr.  Burks:  I  think  it  is  probably  hearsay.  Well, 
state  who  told  you  that  there  was  a  knuckle  in  the 
scrap  pile. 

"A.     The  section  foreman  at  Danby. 

"O.  By  the  Court:  What  do  you  mean  by  "scrap 
box"? 

"A.  A  box  provided  for  keeping  scrap  to  keep  it  ofif 
of  the  main  line." 

I  am  familiar  with  the  terms  and  requirements  of 
the  act  of  Congress  known  as  the  Hours  of  Service 
Act,  approved  March  4,  1907,  effective  March  4, 
1908,  and  also  with  the  provisions  and  requirements 
of  the  Safety  Appliance  Acts.  Precautions  are  cus- 
tomarily and  ordinarily  taken  by  me  to  insure  a  compli- 
ance with  the  Hours  of  Service  Act  by  crews  operat- 
ing under   my   direction,   but   I   can't   say   that   there 
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were  any  particular  instructions  issued  by  me  per- 
taining to  the  month  of  October,  19 14.  The  precau- 
tions which  were  being  taken  by  me  during  the  month 
of  October,  even  though  they  may  have  been  thereto- 
fore in  vogue,  were  set  forth  in  instructions  on  file  in 
the  chief  dispatcher's  office  and  those  instructions 
as  to  the  precautions  which  should  be  taken  were 
communicated  to  me  by  my  division  superintendent. 
Exception  Number  Four: 

Q.  I  will  ask  you  to  state  whether  or  not  you  know 
whether  in  anticipation  of  the  effective  date  of  the 
Hours  of  Service  Law,  which  became  effective  March 
4,  1908,  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  made  any  changes  in  methods,  practice  or 
properties  upon  the  districts  of  the  division  over  which 
you  were  in  charge  of  train  movement,  insuring  compli- 
ance with  the  Hours  of  Service  Law. 

Mr.  Walter:     Objected  to  as  immaterial. 

The  Court:  That  is  the  same  question  I  ruled  on 
the  other  day.  It  will  be  the  same  ruling,  and  you  can 
have  your  exception. 

Mr.  Burks:  Your  Honor  will  allow  me  an  excep- 
tion? 

The  Court:     Certainly. 

Mr.  Burks:  If  Your  Honor  will  allow  me  to  make 
the  offer  to  complete  the  record — 

The  Court :     Isn't  it  covered  by  the  first  offer  ? 

Mr.  Burks:    Yes. 

Exception  Number  Five: 

Mr.  Burks:  May  the  record  show  that  I  offer  to 
prove  by  this  witness  the  same  facts  which  I  oft'ered  to 
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prove  by  the  witness  J.  A.  Christie  at  the  time  he  was 

on  the  stand,  showing  the  changes  in  methods,  practice 

and  properties  and  the  expense  incurred   in   making 

them  to  insure  compliance  with  the  Hours  of  Service 

Act? 

The  Court:     The  record  may  show  that  same  offer. 

Mr.  Burks:  And  will  the  court  allow  me  an  ex- 
ception to  the  refusal  of  the  offer? 

The  Court:     Yes. 

Mr.  Burks:  I  now  offer  and  read  into  the  record, 
with  the  consent  of  counsel  for  the  Government,  instead 
of  introducing  the  original,  that  part  of  sheet  No.  9 
to  which  the  witness  has  referred,  following  the  word 
''Explanation,"  relating  to  the  particular  train  extra 
955,  as  follows:  "Delayed  at  Danby  the  loth  from 
9:10  p.  m.  to  10:10  p.  m.,  one  hour,  account  extra 
1 641  east  breaking  in  two  and  pulling  out  draw-bar 
from  D.  S.  L.  51202,  and  breaking  knuckle  on  A.  T. 
86671 ;  this  was  caused  by  improper  operation  of  brakes 
on  the  part  of  the  engineer.  Cars  were  inspected  and 
in  good  order  at  Needles."  In  the  column  showing 
the  excess  of  service,  preceding  the  explanation,  there 
appears,  "One  hour  and  no  minutes." 

(Witness  continuing) :  I  did  not  sign  that  report. 
The  breaking  in  two  of  extra  1641  delayed  other 
trains  moving  in  the  same  direction  including  No.  4 
which  is  the  California  Limited,  east-bound,  passenger 
train.  The  point  at  which  1641  broke  in  two  was 
between  stations.  It  was  right  at  the  switch  at  Danby, 
at  the  time  of  heading  in  the  switch,  and  the  effect 
of  the  break-in-two  was  to  block  the  main  line,  and 
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before  traffic  could  be  moved  over  the  main  line  the 
bad-order  car  had  to  be  disposed  of  and  the  train 
coupled  up  and  pulled  into  the  clear  on  the  side-track. 
In  order  to  dispose  of  the  bad-order  car  it  had  to  be 
taken  up  to  the  passing  track  and  placed  upon  a  set-out- 
track  or  spur  track  there  where  it  would  be  out  of  the 
way.  A  train  which  was  on  the  passing  track  at  that 
time  had  to  be  backed  up  out  of  the  way  in  order  to 
make  room  for  the  disposal  of  this  bad-order  car  on 
the  spur-track  and  when  that  train  was  backed  up 
out  of  the  way  it  blocked  the  other  end  of  the  main 
line.  To  refresh  my  memory,  I  will  have  to  look  at 
these  train  sheets  which  are  kept  under  my  direction 
by  the  dispatchers  operating  under  me  and  by  referring 
to  them  I  can  state  that  extra  1641  east  left  Bar  stow 
at  I  p.  m.  October  loth,  and  its  break-in-two  occurred 
at  8:05  p.  m.  Extra  955  west  reached  Danby  at 
7:30  p.  m.  October  lOth.  Extra  955  was  delayed 
by  extra  1641. 

Statement  of  defendant's  counsel:  The  defense  of 
these  counts  7  to  11,  inclusive,  is  not  based  upon  a 
break  in  two  of  the  train  whose  crew  exceeded  sixteen 
hours  of  service,  but  upon  the  fact  that  by  reason  of 
train  extra  1641  east  breaking  in  two  the  crew  of  this 
train  extra  955  west  was  so  delayed  that  it  exceeded 
the  hours,  and  the  break  in  two  of  1641  is  set  up  in 
the  answer  as  a  defense  in  the  language  of  the  pro- 
viso: 

(Witness  continuing)  :  Extra  1641  east  left  Barstow 
at  1:10  p.  m.  and  the  break  in  two  occurred  at  8:05 
p.  m.  October  loth.     Extra  955  west  left  Needles  at 
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2:20  p.  m.  October  loth  and  reached  Danby  at  7:30 
p.  m.,  and  but  for  the  break  in  two  of  1641,  which 
blocked  the  main  line  west  of  Danby,  extra  955  west 
might  have  been  reasonably  expected  to  leave  Danby 
at  9:10  p.  m.  Extra  955  west  had  no  regular  time  for 
leaving  Danby,  but  it  would  regularly  be  expected  to 
leave  there  had  the  line  not  been  blocked  at  q:io  p.  m. 
It  arrived  there  at  7:30  and  would  have  gotten  out, 
had  there  been  no  obstruction  there,  at  9:10,  with  a 
delay  of  only  an  hour  and  forty  minutes.  Extra  955 
west  would  have  been  compelled,  even  had  the  line  not 
been  blocked,  to  remain  at  Danby  from  7:30  until 
9:10  in  order  to  meet  at  that  point  No.  4,  No.  7,  No. 
I  and  the  first  and  second  sections  of  No.  9,  all  of 
which  were  first-class  passenger  trains.  These  were 
all  superior  trains,  and  the  first  section  of  No.  9,  due 
at  Danby  at  9  p.  m.,  carried  a  railway  postoffice  car, 
while  No.  i  carried  pouch  mail.  The  first  train  that 
passed  extra  955  west  at  Danby  was  No.  7,  which 
was  going  in  the  same  direction.  The  movement  of 
train  7  into  Danby  was  delayed  by  reason  of  the 
breaking  in  two  of  extra  1641  east  for  53  minutes. 
No.  I  was  delayed  at  Danby  by  reason  of  this  breaking 
in  two  for  32  minutes.  First  9  was  also  delayed,  but 
not  at  Danby,  by  reason  of  the  break  in  two,  for  41 
minutes  at  Fenner,  and  second  9  was  also  delayed  41 
minutes  at  Fenner.  They  were  running  west-bound 
in  the  same  direction  as  extra  955.  The  movement 
of  the  California  Limited,  or  train  No.  4,  was  also 
delayed  at  Siam  on  account  of  this  break  in  two  of 
extra  1041  east  for  55  minutes.     From  my  experience 
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in  charge  of  the  movement  of  trains  over  that  district 
I  am  prepared  to  say  that  but  for  the  break  in  two  of 
extra  1641  east,  extra  955  west  would  not  have  been 
delayed  at  Danby  between  the  hours  of  9:10  and 
10:10  p.  m.,  and  will  say  that  but  for  the  break  in  two 
of  1 641  east,  train  extra  955  west-bound  would  have 
been  able  to  leave  Danby  after  having  met  all  the 
trains  which  it  would  have  been  called  upon  to  meet 
at  that  point,  and  would  have  followed  the  second 
section  of  No.  9  out  of  that  station  at  about  9:10. 
Extra  1 641  east,  by  breaking  in  two,  obstructed  the 
main  track  west  of  Danby,  and  that  affected  the  move- 
ment of  extra  955  west  in  this  way:  1641  was  running 
from  Barstow  to  Needles,  and  when  it  stopped  to  head 
in  on  the  side-track  for  the  purpose  of  meeting  No.  7 
and  No.  i  and  first  and  second  No.  9,  and  also  to  get 
out  of  the  way  of  No.  4,  which  was  following,  it 
broke  in  two  at  this  switch.  That  break  in  two 
delayed  No.  7  and  No.  i  at  Danby,  which  in  turn 
delayed  No.  4,  which  was  at  the  next  siding  behind 
at  Siam.  This  break  in  two  delayed  Nos.  7  and  i, 
and  they  having  a  meet  with  No.  4  at  Siam,  delayed 
No.  4  for  55  minutes;  the  delay  to  those  trains  made 
it  necessary  for  the  dispatcher  to  hold  first  and  second 
No.  9  back  at  Fenner  until  he  could  tell  when  the 
track  would  be  clear,  when  he  would  allow  other 
trains  to  proceed  and  meet  No.  4  whenever  he  could 
determine  when  it  would  be  advisable  to  let  them  pro- 
ceed. No.  1 64 1  broke  in  two  on  the  main  track  as 
they  were  approaching  Danby  and  preparing  to  head 
in  at  the  west  switch  onto  the  side-track  to  get  out  of 
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the  way.  At  that  time  extra  955  west  had  headed 
in  on  the  siding  from  the  east  switch  at  Danby  to  get 
in  the  clear  for  No,  164.1,  followed  by  No.  4  coming 
from  the  west,  and  for  No.  7  and  No.  i,  coming  be- 
hind it  from  the  east.  Extra  955  west  was  already 
on  the  side-track  at  Danby,  out  of  the  way  of  these 
superior  trains,  but  in  order  to  meet  this  extra  1641 
east,  and  in  order  to  allow  the  bad-order  car  to  be 
put  on  the  spur  track,  so  that  the  main  line  could  be 
cleared  at  the  west  switch,  955  had  to  back  out  and 
obstruct  the  main  line  on  the  east  end.  At  that  time 
most  of  the  train  of  extra  1641  east  was  out  on  th^ 
main  line  west  of  the  west  switch.  1641  was  moving 
from  west  to  east  and  955  was  moving  from  east  to 
west.  The  track  at  Danby  is  straight,  but  it  is  on 
a  grade  of  52  feet  to  the  mile  from  Barstow  toward 
Needles,  which  is  a  i  per  cent  grade.  The  break  in 
two  of  extra  1641  east  was  due  to  the  shank  of  the 
knuckle  breaking  in  the  coupler  of  car  AT  86671.  I 
think  it  was  an  R.  E.  Janney  coupler.  (Witness  re- 
fers to  model  and  described  the  coupler  and  its  various 
parts  and  the  nature  of  the  break.)  The  effect  of  the 
breaking  in  two  on  this  car  AT  86671,  which  was  back 
in  the  train  about  twenty  car  lengths,  was  to  set  the 
air  in  the  emergency,  and  that  allowed  the  whole 
strain  of  the  engine  to  come  on  the  head  portion  of 
the  train  and  to  pull  a  drawbar  out  of  car  DSL 
51202,  which  was  in  the  head  portion  of  the  train. 
We  indicate  cars  by  the  initials  of  the  owning  line. 
The  only  way  in  which  it  would  have  been  possible 
to  discover  the  condition  of  the  knuckle  which  I  have 
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described  would  be  by  taking  the  knuckle  out  of  the 
drawbar.  The  only  way  in  which  it  could  have  been 
determined  that  the  knuckle  w^as  worn  would  be  to 
take  the  knuckle  out  of  the  drawbar  and  examine  it 
after  it  was  taken  out.  The  stretching  of  the  train 
in  the  manner  I  have  described  could  not  determine 
that.  It  would  not  be  practical  in  the  operation  of  a 
railroad,  in  view  of  the  number  of  freight  trains 
which  are  hauled,  to  take  the  drawbar  on  each  end 
of  each  train  apart  at  each  division  or  inspection  point. 
It  would  be  highly  impracticable  to  take  the  draw- 
bars apart  and  take  the  knuckles  out  of  each  car  in 
a  freight  train,  or  any  train,  as  we  never  would  get 
our  trains  over  the  road  at  all,  for  in  order  to  do  that 
it  would  first  be  necessary-  to  uncouple  every  car,  and 
with  a  freight  train  coming  into  a  terminal  with  fifty 
cars  it  would  mean  that  the  engine  would  have  to 
uncouple  every  car,  one  from  another,  and  it  would 
then  be  necessary  to  open  these  knuckles  and  pull 
each  of  them  out  and  look  at  them  in  order  to  see 
if  they  were  worn.  Each  knuckle  weighs  about  60 
pounds,  and  in  a  train  of  forty  cars  it  would  take  an 
immense  amount  of  time,  and  where  you  are  running 
from  forty  to  fifty  trains  a  day  over  each  division,  it 
would  be  almost  impossible.  Car  AT  866"/ 1  arrived 
at  Barstow  in  extra  3201  on  October  4th,  19 14. 
Cross-Examination. 
Train  No.  4  was,  according  to  the  time  table,  due 
at  Danby  on  this  particular  date  at  8:41  p.  m.,  and  it 
actually  passed  Danby  at  9:34  p.  m.  \\'e  have  no 
record  of  when  No.  4  arrived  at  Siam,  as  we  have  no 


202  United  States  of  America  vs.  '• 

(Testimony  of  William  Matthie.) 
operator  there,  but  it  passed  Cadiz,  the  next  station 
west  of  Siam,  at  8:15  p.  m.,  on  time.  From  Cadiz  to 
Siam  is  6.4  miles,  and  the  regular  running  time  of 
No.  4  is  II  minutes,  so  it  was  due  at  Siam  at  8:26 
p.  m.  From  Siam  to  Danby  is  7  miles,  and  the  1  tgular 
running  time  is  15  minutes,  which  would  have  made 
it  due  there  at  8:41,  as  I  stated.  Extra  1641  east 
delayed  No.  4,  which  should  have  met  No.  7  and  No.  i. 
No.  7  arrived  at  Danby  at  8:07  p.  m.  and  left  there 
at  9:03  p.  m.  No.  I  was  due  at  Danby  at  8:41  p.  m., 
but  it  arrived  there  at  8:37  p.  m.,  ahead  of  tim.e,  and 
left  at  9:13  p.  m.  No.  7  left  Danby  ahead  of  No.  i, 
after  this  accident  happened  at  8:05  p.  m.  When  the 
drawbar  pulled  out  of  D.  L.  S.  car  51202  all  of  train 
extra  1641  was  on  the  main  line.  The  injury  to  the 
two  cars  in  that  train  occurred  at  practically  the  same 
time.  Car  AT  86671  was  nineteen  cars  from  the 
engine,  and  D.  S.  L.  car  51202  was  next  to  the  engine, 
as  I  remember  it.  Extra  1641  was  going  east,  and 
there  were  49  cars  in  the  train.  When  this  train  broke 
in  two  it  was  necessary  first  for  a  flagman  to  go  back 
and  protect  the  rear  end  of  his  train,  and  it  was 
necessary  for  the  head  brakeman  to  go  ahead  and 
protect  the  head  end  of  the  train,  and  then  the  con- 
ductor had  to  set  hand  brakes  enough  sufficient  to 
hold  each  section  of  the  train  to  keep  it  from  running 
away,  and  then  proceed  to  clean  up  the  bad-order  car 
in  order  to  get  the  train  into  the  side-track  As  soon 
as  they  could  get  extra  1641  coupled  up  together  in  a 
position  to  move  it,  they  moved  the  entire  train  right 
in  on  the  same  side-track  with  No.  955,  and  that  left 
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the  main  line  clear,  but  to  do  that  consumed  almost 
an  hour,  because  the  conductor  was  working  practically 
alone.  Both  of  his  brakemen  were  away  from  him. 
One  was  protecting  the  rear  end  of  the  train  and  one 
was  protecting  the  head  end  of  the  train,  and  he  had 
to  set  the  brakes  on  the  different  sections  of  this  train 
which  was  broken  in  two,  to  avoid  accidents  in  case 
of  a  runaway.  I  know  who  was  there  and  what  the 
conductor  had  to  do  by  himself  and  what  the  others 
had  to  do,  because  it  was  developed  in  the  investiga- 
tion of  the  accident,  at  which  the  conductor,  the 
brakeman  and  the  engineer  stated  the  facts.  The 
conductor  and  engineer  are  here  as  witnesses.  I  do 
not  know  when  the  main  line  was  cleared,  of  my  ow^n 
knowledge,  but  the  record  on  the  train  sheet  shows 
that  No.  7  left  there  at  9:03,  which  would  be  as  soon 
as  the  main  line  was  cleared  to  let  that  train  go. 

No.  4  was  expected  to  meet  No.  7  at  Siam  and  No.  i 
at  Danby,  and  No.  9  at  Arimo,  the  next  station  east 
of  Danby.  No.  9  was  detained  at  Fenner,  the  second 
station  east  of  Arimo.  No.  i  had  right  of  way  over 
all  west-bound  trains.  No.  955  under  ordinary  cir- 
cumstances would  have  been  delayed  at  Danby  until 
9:10  in  allowing  all  these  passenger  trains  to  go  by, 
and  our  claim  is  that  the  only  delay  to  No.  955  caused 
by  the  accident  to  1641  east  was  the  delay  of  one 
hour  from  9:10  until  10:10,  when  955  left  Danby. 
The  track  was  open  and  No.  955  was  at  Danby  at 
9:03,  ready  to  pull  out,  but  there  were  several  other 
superior  passenger  trains  which  should  be  moved  ahead 
of  and  in  preference  to  extra  955,  because  they  were 
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given  a  right  of  way  by  the  railroad  company  over 
955.     The  order  in  which  the  trains  left  Danby  after 
the  track  was  clear  was:    No.  7  departed  first;  then 
No.  I  and  then  first  9,  second  9,  and  then  955.     No. 
4  passed  Danby  at  9:34.     No.  4  met  No.  7  that  after- 
noon at  Siam,  as  it  remained  at  Siam  until  No.  7,  after 
leaving  Danby  at  9:03,  could  go  over  to  Siam.     No.  4 
could  not  take  advantage  of  this  delay  and  meet  No.  7 
at  Danby,  as  we  have  no  office  at  Siam  and  no  op- 
erator, and  I  expect  there  was  a  meeting  point  made 
by  the  dispatcher  at  Siam  for  these  two  trains  which 
could  not  be  changed.     I  would  not  say  that  the  delay 
of  955  at  Danby  was  due  to  the  operation  of  trains, 
instead  of  to  the   fact  that  the  drawbar  pulled  out, 
for  the  dispatcher  figured  in  making  his  meeting  points 
that  there  would  be  nothing  of  an  unusual  happening 
that  would  detain  all  these  trains,  and  he  therefore 
fixed  his  meets  on  that  basis.     The  man  in  charge  of 
No.  4  knew  that  they  were  going  to  meet  No.  7  at 
Siam  even  though  No.  4  had  the  right  of  way  over  No. 
7,  as  it  had  been  fixed  by  train  order  put  out  to  No. 
4  at  some  telegraph  office  west  of  Siam.     The  track 
was  clear  at  9:03,  but  955  could  not  have  proceeded 
in  a  westerly  direction  at  9:03  instead  of  10:10,  be- 
cause it  could  not  have  pulled  out  ahead  of  No.  4, 
which  was  in  the  siding  at  Siam,  where  it  waited  for 
No.  7.     Extra  955  could  not  have  run  as  No.  7,  be- 
cause we  wouldn't  run  a  freight  train  and  leave  the 
California    Limited    passenger    train    waiting    for    a 
freight    train.      It    could    have    been    done,    but    we 
wouldn't  do   it.     The   report  made  to   the   Interstate 
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Commerce  Commission  was  based  on  information 
given  by  me,  and,  while  any  office  may  have  done  so, 
I  never  gave  any  information  stating  that  this  break 
in  two  was  caused  by  the  improper  operation  of  the 
brakes  on  the  part  of  the  engineer.  My  statement  that 
that  information  was  incorrect  is  based  upon  a  per- 
sonal investigation  and  an  examination  of  the  knuckle 
made  a  day  or  two  after  the  accident.  I  can't  say  that 
I  examined  the  exact  knuckle  that  was  in  car  AT 
866yi,  but  it  was  the  only  knuckle  there,  but  I  know 
that  the  statement  in  the  report  that  it  was  due  to 
improper  operation  of  the  brakes  on  the  part  of  the 
engineer  is  not  correct,  as  the  result  of  my  investiga- 
tion at  Danby,  where  I  found  this  broken  knuckle  in 
the  scrap  box.  We  don't  have  broken  knuckles  laying 
around  promiscuously  over  the  road,  and  as  we  had 
only  one  break  in  two  at  Danby  at  this  time,  I  assume 
that  that  is  the  knuckle  of  that  car,  because  it  was 
the  only  bad-order  knuckle  around  Danby  that  I  know 
of,  and  because  I  knew  of  of  nothing  else  that  had 
happened  there  that  would  break  a  knuckle.  We  have 
a  report  made  of  every  broken  knuckle  that  is  broken, 
and  besides  that  I  made  inquiries  as  to  where  the 
knuckle  from  car  AT  86671  was  that  was  broken  on 
this  night  in  question,  and  I  was  informed  that  it  was 
in  the  scrap  box  at  Danby,  and  it  is  upon  that  in- 
formation that  I  base  my  statement  that  it  was  the 
knuckle.  That  model  shows  the  style  of  drawbar  that 
contained  the  knuckle  I  found  at  Danby. 

"Mr.  Walter:     Now,  if  the  court  please,  in  view  of 
that  statement  we  move  that  this  witness's  testimony 
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as  to  the  condition  of  that  knuckle  be  stricken  out, 
because   it  is  based  on  hearsay  that  it  is   the   same 
knuckle  that  was  involved  in — 

"The  Court:  His  conclusions  may  be  eliminated; 
but  what  he  states  that  he  found  there — that  he  found 
the  knuckle  in  the  box — may  remain  for  the  considera- 
tion of  the  jury." 

There  was  a  piece  broken  off  of  the  tong-ue  or  of 
the  shank  of  the  knuckle,  and  the  shoulder  or  heel  of 
the  knuckle  was  worn  to  a  certain  extent.  The  use 
to  which  the  knuckle  had  been  put  during  its  operation 
while  it  was  in  this  drawbar  would  cause  it  to  become 
worn  by  reason  of  the  fact  that  it  comes  in  contact 
with  the  lock  block.  I  think  it  was  a  combination  of 
the  two  conditions,  the  wearing  of  the  heel  of  the 
knuckle  that  caused  the  break  in  two.  The  break 
seemed  to  be  a  fresh  break,  but  I  am  not  expert  enough 
to  say  whether  the  cause  in  the  first  instance  was  the 
worn  condition  of  the  heel,  as  my  experience  with 
couplings  has  been  confined  to  casual  observation  in 
the  daily  routine  of  my  duties,  but  it  apparently  was 
a  fresh  break,  and  I  can't  say  that  the  worn  heel 
would  have  any  bearing  on  the  break  at  the  end  of  the 
tongue  of  the  knuckle.  The  condition  of  the  tail  or 
tongue  of  the  knuckle  which  I  have  described  might 
have  been  produced  by  various  things.  A  run-off  of 
the  slack  in  the  train,  or  cars  coming  together,  or  the 
taking  out  of  the  slack  in  the  train  might  break  it, 
and  those  are  about  the  only  things  that  could  break 
it,  I  presume.  I  don't  think  there  was  anything  worn 
about  the  tail  of  the  knuckle.     The  wear  that  I  dis- 
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covered  seemed  to  be  on  the  heel  of  the  knuckle,  and 
in  order  to  inspect  that  it  would  be  necessary  to  take 
the  knuckle  out.  It  would  not  be  practicable  to  discern 
the  condition  of  knuckles  or  the  condition  that  ex- 
isted with  this  knuckle  without  taking  the  knuckle  out 
of  the  drawbar.  I  do  not  think  I  said  that  in  order 
for  the  inspectors  to  inspect  the  heel  of  the  knuckle 
where  I  say  this  was  worn,  that  it  would  have  been 
necessary  to  have  taken  the  knuckle  out.  It  is  pos- 
sible to  discern  whether  or  not  the  heel  of  the  knuckle 
is  worn  to  a  certain  extent  when  the  drawbars  are 
stretched,  without  taking  the  knuckle  out  of  the  draw- 
bar, and  a  gauge  is  provided  by  the  M.  C.  B.  rules 
and  used  by  the  various  railroads  throughout  the  coun- 
try, which  is  made  for  the  purpose  of  discovering 
whether  or  not  the  heels  of  the  knuckles  are  worn. 
Defendant  is  a  member  of  that  organization  and  its 
inspectors  are  supposed  to  have  such  gauges  for  the 
purpose  of  measurement.  It  is  not  necessary,  in  order 
to  inspect  the  heels  of  these  knuckles,  that  the  knuckles 
be  taken  out  of  the  drawbars.  If  the  heel  of  the 
knuckle  is  worn  very  much  I  do  not  think  it  is  possible 
to  pull  the  lock  block  out  entirely,  as  it  would  be 
necessary  to  wear  down  not  only  the  heel  of  the 
knuckle  but  also  the  lock  block  before  it  would  come 
out  or  pull.  By  means  of  the  gauge  the  wear  on  the 
heel  can  be  determined.  It  is  possible  that  the  in- 
formation on  which  was  based  the  report  wherein  it 
was  stated  that  the  accident  was  due  to  the  operation 
of  the  brakes  on  the  part  of  the  engineer  was  obtained 
from  some  of  my  subordinates,  but  I  don't  know  where 
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they  got  the  information,  I  am  sure,  as  I  did  not  make 
any  report  until  after  I  made  my  investigation,  when 
I  made  it  to  the  superintendent,  and  nobody  in  my 
office  that  I  know  of  made  any  report,  and  the  records 
of  such  breaks  in  two  or  accidents  are  kept  in  my 
office  and  are  here.  The  breaking  of  a  tongue  of  a 
knuckle  may  contribute  to  the  coupler  getting  un- 
coupled. The  purpose  of  the  tongue  is  to  throw  the 
knuckle  open  when  uncoupling  lever  or  pin  is  lifted. 
Numerous  couplers  are  so  constructed  that  when  a 
car  is  standing  unconnected  with  another  car  the  lift- 
ing of  the  lock  block  will  so  loosen  the  knuckle  as  to 
render  it  unnecessary  for  a  man  to  get  in  and  open 
the  knuckle.  This  R.  E.  Janney  coupler  is  so  made 
that  by  lifting  the  lock  block  and  pulling  on  the  tail 
end  the  ordinary  action  of  the  lever  will  throw  it  over, 
and  if  the  tail  end  of  the  knuckle  be  broken  off,  as  this 
one  was,  and  the  heel  of  the  knuckle  is  not  worn,  but 
is  in  good  condition,  the  mere  fact  that  the  tail  end  or 
tongue  of  the  knuckle  is  broken  off  will  not  of  itself 
add  to  the  ease  with  which  the  cars  can  be  cut  loose 
and  an  uncoupling  be  effected  by  reason  of  the  pull, 
but  I  think  that  in  a  train  and  in  conjunction  with  the 
shock  caused  by  the  running  out  of  the  slack,  a  broken 
tongue  would  have  some  bearing  on  the  opening  of 
the  knuckle,  for  in  such  a  case  the  run  of  slack  no 
doubt  would  break  the  tongue  of  the  knuckle.  I  can't 
explain  why  it  should  break  it,  but  it  evidently  did. 
If  the  shock  broke  the  tongue  of  the  knuckle,  that 
aided  in  effecting  the  uncoupling,  as  the  effect  of  the 
shock  was  to  leave  the  knuckle  open.     I  haven't  any 
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doubt  but  what  the  wear  of  the  heel  assisted  in  the 
opening  of  the  knuckle,  which  caused  the  break  in  two, 
and  there  is  nothing  else  that  I  know  of  that  could 
as  to  this  particular  knuckle  have  caused  it.  We  have 
set  rules  and  regulations  for  the  inspection  of  knuckles 
by  which  the  car  inspectors  inspect  knuckles  in  con- 
nection with  all  other  inspections  when  these  trains 
are  stretched  at  terminals,  both  when  they  arrive  and 
when  they  depart,  but  it  is  not  customary  to  make 
inspections  of  the  drawbar  every  so  often  at  certain 
points  or  certain  times,  and  there  is  no  stated  rule 
about  that.  It  was  customary  to  inspect  all  this 
equipment,  including  drawbars  and  knuckles,  at  the 
time  it  left  the  terminals,  but  there  never  is  any  set 
time  at  which  we  make  a  minute  inspection  of  the 
drawbars  and  take  them  fully  apart  and  examine  them, 
that  I  know  of.  It  is  not  possible  to  determine  that 
these  portions  of  the  drawbar  are  broken  until  after 
an  accident  has  happened,  except  by  personal  observa- 
tion made  by  the  inspectors  when  the  trains  arrive  and 
depart.  Concealed  defects  in  the  inside  workings  of 
drawbars  of  a  nature  which  cannot  be  discovered  until 
the  drawbar  is  taken  apart,  might  be  discovered  by  any 
inspector  at  any  terminal  when  the  car  is  free  and 
apart  from  other  cars.  We  have  inspectors  who  go 
through  the  yards  looking  for  defects — safety  appliance 
defects — and  it  is  their  business  when  they  reach  such 
cars  to  make  such  inspection.  They  might  not  be  able 
to  make  a  minute  inspection  of  the  entire  drawbar 
except  in  one  or  two  cars  in  a  train,  but  the  inspector 
does   it  all  the  time  while  he   is  on   duty.      He   goes 
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through  the  yards,  making  an  inspection  of  all  cars, 
but  he  can  make  a  minute  inspection  of  only  such 
drawbars  as  he  finds  in  cars  which  are  free  and 
accessible.  It  is  possible  that  an  inspector  will  find 
defective  drawbars,  and  it  is  possible  that  he  will  not 
find  some  that  are  defective.  In  my  opinion  train 
extra  1641  east  was  stretched  at  Barstow  for  inspec- 
tion. That  is  the  rule,  and  in  that  event  if  thie  car 
inspector  had  noticed  the  worn  knuckle  when  the  train 
was  stretched,  it  would  have  been  his  duty  to  mark 
the  car  "bad-order,"  if,  in  his  opinion,  it  was  worn 
sufficiently  to  allow  the  knuckle  to  open.  This  train 
1641  was  made  up  at  Barstow  of  cars  on  the  yard 
track.  When  I  spoke  about  the  train  being  inspected 
when  it  came  in,  I  did  not  refer  to  this  particular 
train.  All  trains  are  inspected  and  all  cars.  In  such 
trains  as  are  broken  up  and  made  up  into  other  trains 
going  out  in  other  directions,  the  cars  have  all  been 
inspected.  I  did  not  mean  this  particular  train  was 
inspected  as  it  came  into  Barstow,  but  that  the  cars 
in  it  were  inspected  as  they  came  in  in  other  trains. 

Statement  of  defendant's  counsel:  With  the  per- 
mission of  counsel  it  might  be  well  to  state  that 
Barstow  is  the  point  of  convergence  of  a  line  run- 
ning south  from  Barstow  to  Los  Angeles  and  a  line 
running  westward  to  Bakersfield.  It  is  a  junction 
point  or  concentration  point  at  which  trains  coming 
through  from  San  Francisco  through  Bakersfield 
must  pass  east  as  well  as  trains  coming  north  from 
Los  Angeles  towards  the  east  must  pass,  and  trains 
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coming  in  from   each   direction  are  oftentimes  there 

broken  up  and  consolidated  into  other  trains. 

(Witness  continuing)  :  There  is  an  opportunity  to 
inspect  the  individual  cars  after  they  are  taken  out 
of  the  train  and  before  they  are  made  up  into  the 
particular  train  in  question.  That  inspection  should 
have  discovered  this  worn  condition  of  the  knuckle 
which  should  have  been  inspected  and  was  inspected, 
I  suppose.  I  know  of  the  manner  in  which  train  1641 
was  gotten  in  off  of  the  main  line  only  from  reports 
of  the  employes  who  were  on  the  train.  The  engineer 
and  the  conductor  of  1641,  the  engineer  and  conductor 
of  955  are  both  here  as  witnesses. 

Redirect  Examination. 

Danby  is  on  a  hill  with  a  grade  of  52  feet  to  the 
mile,  but  the  track  is  straight  and  there  is  a  passing 
track  there  with  a  capacity  for  eighty  cars.  A  spur 
track  is  built  off  of  the  passing  track  with  a  capacity 
of  about  twenty  or  twenty-five  cars,  which  is  used 
as  a  set-out  track.  Between  Barstow  and  Danby  there 
are  points  at  which,  in  the  usual  and  ordinary  course 
of  business,  freight  trains  moving  eastward  are  in- 
spected by  the  employees  in  charge  of  such  trains. 
They  are  inspected  at  all  points  where  the  train  stops 
and  is  delayed  or  detained  any  length  of  time.  The 
crew  of  the  trains  are  expected  to  make  an  inspection 
of  the  running  gear  and  so  forth  of  the  cars.  New- 
berry is  located  23  miless  east  of  Barstow  and  Bag- 
dad is  y8  miles  east  of  Barstow.  Had  extra  955  been 
moved  from  Danby  as  soon  as  the  track  was  cleared  at 
9:03  p.  m.,  regardless  of  the  rights  of  superior  passen- 
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ger  and  mail  trains,  the  effect  upon  the  movement  of 
those  trains  would  have  been  a  further  delay  to  No.  4. 
The  following  passenger  trains  would  have  been  de- 
layed until  they  could  get  by  the  freight  trains  and 
their  speed  would  be  reduced.  As  an  experienced  rail- 
road man  I  would  not  consider  such  a  move  a  prac- 
tical one.  It  would  not  have  been  a  practical  opera- 
tion of  the  line.  Under  no  circumstances  in  the  prac- 
tical operation  of  a  railroad  would  955  have  been 
permitted  to  move  out  of  Danby  on  No.  7's  time.  At 
the  time  extra  1641  was  running  into  the  siding  at 
Danby  it  was  on  the  ascending  grade,  and  there  would 
have  been  no  occasion  for  the  engineer  of  a  train  pull- 
ing into  there  to  make  an  application  of  air.  There 
was  no  general  time  at  which  drawbars  were  required 
to  be  minutely  inspected,  but  such  an  inspection  is 
accorded  to  the  drawbars  as  well  as  to  other  portions 
of  the  equipment  whenever  a  car  is  bad-order,  and 
such  an  inspection  as  the  eye  can  give  is  constantly 
accorded  to  that  car  at  all  times.  If  the  official  in- 
spection to  which  a  car  is  accorded,  either  on  arriving 
at  a  station  or  while  at  the  station,  or  after  it  is  made 
up  into  a  train  and  progresses  out,  develops  to  the 
eye  of  the  one  charged  with  observing  its  condition, 
anything  which  might  indicate  a  safety  appliance  de- 
fect, then  it  is  the  custom  to  bad-order  that  car  and 
set  it  out. 

Recross-Examination. 
We  bad-order  all  cars  with  safety  appliance  defects 
if  the  repairs  are  such  as  cannot  be  made  out  in  the 
yard.     Such  cars  as  can  be  repaired  out  in  the  yard 
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are  repaired  there  and  the  train  sent  on.  A  great  many- 
safety  appliance  defects  are  repaired  at  the  point 
where  the  defects  are  discovered  and  the  car  not  sent 
to  the  shop  for  the  purpose  of  repairs.  Slight  de- 
fects are  repaired  out  in  the  yards.  It  is  possible  that 
a  car  may  go  for  months  when  it  would  not  be  neces- 
sary to  send  it  to  a  shop.  I  do  not  mean  to  state  that 
we  only  give  this  minute  inspection  when  the  cars 
are  sent  to  the  shop,  for  a  minute  inspection  is  given 
when  the  opportunity  presents  itself  to  the  inspector 
when  the  car  is  separated  from  other  cars  out  in  the 
yard.  Now  and  then  a  freight  train  runs  on  a  passen- 
ger train  schedule,  but  had  955  run  on  the  schedule 
of  No.  7  it  would  have  delayed  No.  7,  which  would 
have  been  blocked  behind  the  955  on  leaving  Danby, 
and  it  would  have  further  delayed  that  train  by  rea- 
son of  the  slow  speed  of  955  between  Danby  and  Siam, 
or  any  other  station  west  of  there  to  which  it  may  have 
gone.  It  would  have  been  impracticable,  because  it 
would  have  delayed  the  other  trains.  It  is  imprac- 
ticable railroading  to  deliberately  run  a  freight  train 
ahead  of  a  passenger  train  unless  there  is  some  par- 
ticular object  to  be  attained.  The  regular  speed  of 
No.  7  from  Danby  eastward  to  Siam  and  beyond  is 
about  40  miles  an  hour  when  it  is  running  on  schedule, 
as  it  is  down  grade,  while  the  speed  of  a  freight  train 
is  24  miles  an  hour.  It  cannot  make  better  time  than 
that  downgrade,  as  we  do  not  permit  freight  trains 
to  make  faster  time  than  that.  No.  7  could  only  have 
made  24  miles  an  hour  with  that  train  running  ahead 
of  it.     Our  rules  proivde  for  that.     If  955  had  run  as 
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second  No.  7  that  would  have  affected  the  movement 
of  No.  I,  which  followed  No.  7,  and  that  in  turn 
would  have  further  delayed  No.  4.  No.  i  left  Danby 
at  9:13,  ten  minutes  after  No.  7.  The  time  card  ruling 
requires  that  they  shall  run  ten  minutes  apart.  In 
addition  to  the  fact  that  it  would  have  effected  a  delay 
to  the  other  train  and  would  have  entailed  greater 
expense,  the  other  objections  there  would  have  been 
to  running  955  as  second  No.  7  are  that  it  would  have 
entailed  a  delay  to  all  of  the  passenger  trains  involved 
m  this  movement. 

Redirect  Examination. 
Under  certain  conditions  it  is  practicable  railroad- 
ing to  run  a  freight  train  as  the  second  section  of 
a  passenger  train,  but  it  would  not  have  been  prac- 
tical railroading  to  run  955  as  a  second  section  of 
No.  7.  It  would  not  have  been  practical  railroading 
to  sandwich  No.  955  between  two  passenger  trains 
moving  in  the  same  direction  in  this  instance.  From 
Danby  to  Barstow — the  usual  and  ordinary  running 
time  of  No.  7  is  four  hours  and  five  minutes.  We 
have  a  restriction  limiting  the  speed  of  freight  trains 
between  Danby  and  Barstow  to  24  miles  an  hour,  so 
that  regardless  of  tonnage  it  would  be  about  the  same. 
From  Danby  to  Bagdad  is  35  miles,  and  a  freight  train 
can  make  24  miles  an  hour.  From  Bagdad  to  Ash 
Hill,  which  is  20  miles,  the  freight  train  can  only  make 
about  10  or  12  miles  an  hour,  as  it  is  up  a  steep  grade. 
From  Ash  Hill  to  Ludlow,  a  distance  of  6.7  miles,  they 
can  make  24  miles  an  hour  again,  and  from  Ludlow  to 
La  vie,  which  is  uphill  for  ten  miles,  they  would  make 
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about  15  miles  an  hour.  And  from  Lavic  to  Barstow, 
a  distance  of  45  miles,  they  would  probably  make  24 
miles  an  hour.  It  would  not  have  been  practicable  to 
run  extra  955  to  Barstow  ahead  of  No.  7.  From  six 
hours  to  seven  hours  would  be  a  pretty  good  run  for 
a  freight  train  between  Danby  and  Barstow  with  a 
clear  track.  Had  we  run  955  to  any  port  beyond 
Danby  ahead  of  No.  7,  without  doubt  there  would  then 
have  resulted  a  delay  to  extra  955  by  reason  of  allow- 
ing No.  7  and  No.  i  and  two  sections  of  9  to  there- 
after go  by,  they  being  faster  trains.  After  what 
happened  at  Danby  I  can  see  no  possible  way  of 
avoiding  a  delay  of  at  least  an  hour  to  extra  955  by 
reason  of  the  break  in  two,  and  as  a  practical  rail- 
road man  I  know  of  nothing  in  the  practical  operation 
of  a  railroad  that  could  have  been  done  which  was  not 
done  to  avoid  that  delay.  I  don't  know  of  anything 
that  could  have  been  done  that  was  not  done  that 
would  have  tended  to  move  the  trains  any  better  than 
they  were  on  this  night. 

Recross-Examination. 
Seven  hours  would  be  a  good  run  for  a  train  of  the 
class  of  extra  955  between  Danby  and  Barstow.  It 
would  not  be  impossible  for  extra  955  to  assist  1641, 
being  disabled,  without  orders,  and  it  did  assist  in 
clearing  the  track,  and  then  both  trains  headed  in  on 
the  siding,  as  was  customary.  After  the  break  in  two 
the  conductor  of  1641  had  to  tie  up  his  train  alone, 
as  he  would  not  have  the  assistance  of  the  brakeman 
of  955  from  the  outset.  He  did  finally  get  the  assist- 
ance of  those  other  men,  but  he  was  in  the  rear  end 
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of  this  49-car  freight  train  when  this  accident  oc- 
curred, and  it  took  a  lot  of  time  for  him  to  find  out 
what  had  occurred  and  to  tie  his  train  down  by  using 
hand  brakes,  and  then  afterwards  to  obtain  assist- 
ance. The  approximate  length  of  the  siding  at  Danby 
from  head  block  to  head  block  is  4000  feet,  and  the 
station  is  located  about  2600  or  28(30  feet  from  the 
west  switch,  and  the  caboose  of  a  train  of  49  cars 
would  be  about  2000  feet,  possibly  a  little  more,  west 
of  the  west  switch  when  the  engine  was  heading  in,  so 
that  at  the  time  of  this  break  in  two  the  conductor  in 
charge  of  1641  was  practically  a  mile  from  the  station 
and  practically  2000  feet  from  his  engineer.  The  side- 
track at  Danby  will  accommodate  80  cars  besides  the 
engine,  and  we  figure  that  it  allows  two  freight  trains 
to  get  into  the  clear.  There  is  only  the  one  passing- 
track  and  the  little  spur  track  at  Danby.  At  the  time 
1 641  broke  in  two  at  the  west  switch  at  Danby,  under 
the  rules  it  was  the  duty  of  the  rear  brakeman  to  im- 
mediately protect  his  train  by  going  out  a  sufficient 
distance  in  the  rear  of  it  to  afford  full  protection.  That 
would  mean  he  must  go  anywhere  from  half  a  mile  to  a 
mile,  depending  a  good  deal  on  the  condition  of  the 
country  and  the  grade,  and  whether  or  not  the  track 
was  curved;  the  curvature  of  the  track  and  the  grade 
and  weather  conditions  and  everything  of  that  nature 
decides  whether  he  should  go  half  a  mile  or  a  mile,  but 
in  any  event  he  would  go  back  half  a  mile,  and  it  was 
necessary  for  the  head  brakeman  to  go  immediately 
out  and  protect  his  train  from  No.  7,  which  was  due 
at  Danby  very  soon  after  this  accident  occurred.    No.  7 
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was  not  scheduled  to  stop  at  Danby  and  extra  1641 
did  not  have  any  meeting  with  No.  7,  which  was  going 
through  on  the  time  table  and  had  not  been  instructed 
by  telegraph  to  stop  at  Danby.  We  have  no  block 
signal  system  out  on  that  immediate  territory.  Extra 
1 64 1  east  had  one  engine  and  49  cars  and  extra  955 
west  had  one  engine  and  33  cars.  With  the  rear 
brakeman  of  No.  1641  to  the  west  of  the  switch,  flag- 
ging, and  its  head  brakeman  to  the  east  of  the  train, 
in  order  to  flag  No.  7,  the  first  du/y  of  the  conductor 
was  to  apply  sufficient  hand  brakes  to  protect  the  dif- 
ferent portions  of  his  train  on  account  of  its  standing 
on  that  grade,  and  after  doing  that  he  would  proceed 
to  the  point  where  the  trouble  originated  and  find  out 
what  had  happened.  He  had  two  brakemen,  but  if 
he  had  had  one  more  car  in  his  train  he  would  have 
had  another  brakeman  by  the  California  Full  Crew 
Law.  The  reason  for  setting  the  hand  brakes  when 
the  effect  of  the  break  in  two  was  to  throw  the  air 
into  the  emerg-ency,  was  to  make  the  two  portions  of 
the  train  absolutely  secure  on  that  grade.  We  do  not 
permit  our  trainmen  to  depend  on  the  air  brakes  hold- 
ing a  train  under  the  conditions  under  which  this  train 
was  standing,  because  the  air  brakes  on  any  train  left 
standing  will  fail  by  the  air  leaking  off.  The  marked 
capacity  of  the  siding  at  Danby  on  our  time  table 
was  80  cars,  and  while  that  may  vary  one  or  two  cars 
either  way,  generally  the  capacity  is  a  little  more  than 
that  shown,  but  in  the  event  of  the  side-track  not 
holding  both  trains  entirely,  then  one  portion  of  one 
of  the  trains  would  be  placed  over  on  the  spur  track, 
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which  would  permit  the  clearing  of  the  main  track  and 
get  both  trains  in  the  clear,  and  in  that  way  1641,  with 
49  cars,  and  955,  with  35  cars,  could  be  taken  care  of. 
Extra  1641  east  passed  Cadiz  at  7:22  p.  m.  and  was 
making  about  22  miles  an  hour,  or  23  miles  an  hour 
between  Bagdad  and  Cadiz.  The  steep  hill  commences 
right  east  of  Cadiz,  or  close  to  Siam,  and  1641  should 
have  made  16  or  18  miles  an  hour  from  Cadiz  to  Siam. 
We  have  no  office  at  Siam,  but  I  would  say  that  1641 
passed  there  at  7:40  p.  m.  It  is  a  downhill  run  for 
955  from  Danby  to  Siam,  but  955  was  not  made  to 
meet  1641  at  Siam  instead  of  at  Danby,  because  955 
would  have  to  stop  at  Danby  for  water,  which  would 
have  made  it  about  a  standoff  as  between  the  two 
trains,  as  one  would  have  been  ready  at  Danby  and 
the  other  at  Siam  at  the  same  time,  and  besides,  the 
dispatcher,  when  1641  was  reported  to  him  as  coming 
at  Cadiz,  no  doubt  figured  and  ordered  a  meet  at 
Danby,  because  he  had  had  no  report  whatever  of  the 
955  since  6:50  p.  m.,  and  955  was  not  in  sight  of 
Danby  when  the  dispatcher  allowed  1641  to  pass  Cadiz 
at  7:22  p.  m.  955  got  into  Danby  at  7:30,  and  the 
dispatcher  knew  that  after  1641  had  passed  Cadiz  it 
would  probably  take  extra  955  ten  minutes  to  cut  off 
his  engine,  take  water,  couple  up  again  and  try  the 
air  at  Danby.  For  955  to  come  from  Danby  down 
grade  to  Siam  at  24  miles  an  hour,  which  was  its  speed 
limit,  would  have  taken  18  or  19  minutes.  After  hav- 
ing arrived  at  Danby  at  7:30,  had  extra  955  been  al- 
lowed to  go  to  Siam  after  taking  water  it  probably 
would  have  arrived  there  about  8  o'clock,   in  which 
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event  1641  would  only  have  had  to  wait  20  minutes 
at  Siam  for  955,  but  1641  then  would  have  been 
delayed  for  these  other  trains  and  955  would  have  had 
to  go  in  somewhere  for  No.  4,  which  it  was  expected 
to  meet,  and  which  was  on  time  at  Cadiz.  955  could 
have  gone  ahead,  and  no  doubt  would  have  gone  to 
Siam  and  headed  in  there  for  No.  4,  and  would  not 
have  been  delayed  by  the  accident  at  Danby  for  2 
hours  and  40  minutes,  from  7:30  to  10:10.  If  955 
had  met  1641  at  Siam  I  don't  think  it  would  have  been 
delayed  at  all  by  1641,  and  1641  would  only  have  been 
delayed  20  minutes  waiting  for  the  arrival  of  955. 
955  would  have  had  plenty  of  time  to  get  to  Siam 
against  No.  4,  which  was  not  due  at  Siam  till  8:26, 
but  at  7:22,  when  1641  passed  Cadiz,  it  had  been  32 
minutes  since  the  dispatcher  had  an  O.  S.  on  955, 
and  I  regard  the  movement  which  was  accorded  these 
trains  as  a  safe  and  conservative  movement  of  a  freight 
train  as  against  a  limited  train,  judging  from  my  ex- 
perience as  a  railroad  man  in  handling  trains.  I  con- 
sider the  meeting  point  at  Danby  as  being  a  good 
meeting  point  under  the  conditions  which  existed.  A 
dispatcher  could  not  have  figured  out  that  a  meeting 
point  at  Siam  would  have  avoided  delay  to  955.  He 
was  making  the  best  meeting  point  that  he  could  de- 
termine at  the  time  that  he  made  it,  no  doubt,  and  he 
had  no  idea  of  any  accident  coming  up  later;  he  knew 
the  movements  these  trains  1641  and  955  were  making 
and  he  made  the  meeting  point  at  Danby,  which  I 
think  was  all  right.  He  probably  figured  that  both 
1 641  and  955  were  going  to  meet  with  a  serious  delay 
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at  Danby,  because  they  were  going  in  amongst  all 
those  passenger  trains.  There  is  bound  to  be  a  delay 
when  freight  trains  are  mixed  up  with  passenger 
trains,  and  the  dispatcher  knew  when  955  went  into 
Danby  that  he  had  to  allow  these  other  trains  to  pass, 
and  that  it  would  keep  955  there  till  9:10,  but  even  if 
he  caused  955  to  meet  1641  at  Siam  he  could  not  pos- 
sibly figure  it  out  that  the  delay  at  Danby  would  have 
been  avoided,  because  955  had  to  be  delayed  some- 
where for  these  passenger  trains;  it  had  to  be  delayed 
meeting  No.  4,  and  it  had  to  meet  with  a  delay  in 
letting  these  other  westbound  trains  pass.  If  this 
train  had  met  No.  4  it  would  have  met  right  out  of 
Siam.  I  would  have  stayed  there  for  No.  7,  because 
No.  7  would  have  been  down  to  Siam  for  No.  4.  No.  7 
was  due  there  at  8:26.  No.  955  could  not  have  gone 
any  further  than  Siam  for  No.  4.  It  had  to  get  out 
of  the  way  for  No.  4.  It  would  have  met  No.  4  at 
Siam  at  8:26.  It  didn't  have  time  to  meet  No.  4 
beyond  Siam,  No.  955  could  have  gone  from  Cadiz 
to  Siam  and  reached  there  a  few  minutes  after  8 
o'clock.  But  it  probably  could  not  have  been  in 
the  clear  at  8:10,  which  is  five  minutes  before  No.  4 
was  due  at  Cadiz,  and  No.  7  would  have  been  into 
Siam  at  8:26.  955  would  have  followed  No.  7  prob- 
ably at  8:31.  Then  instead  of  getting  out  of  Danby 
at  10:13,  as  it  did,  it  would  have  been  out  of  Siam  at 
8:31.  It  would  have  been  about  two  hours  ahead  of 
what  it  actually  was  as  regards  Siam,  and  probably 
No.  7  and  No.  4,  but  there  were  still  three  other  trains 
behind  955.    It  might  have  gone  into  Cadiz  and  allowed 
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the  westbound  trains  behind  it  to  pass  it  there.  While 
the  dispatcher  might  have  known  when  he  gave  the 
orders  for  the  meeting  at  Danby  that  955  would  be 
delayed  from  7:30  till  9:10  at  Danby,  there  was  no 
condition  in  advance  of  the  break  in  two  of  1641  that 
would  cause  him  to  foresee  that  955  would  be  delayed 
for  a  further  period  of  one  hour  from  9:10  to  10:10 
at  Danby  by  reason  of  the  accident.  There  is  a  tele- 
graph office  at  Danby,  but  not  at  Siam.  In  railroad 
practice  and  operation  there  is  an  advantage  in  making 
a  meeting  point  at  a  telegraph  station  over  any  other 
point,  in  the  event  of  anything  occurring  whereby  the 
dispatcher  might  desire  to  get  hold  of  a  train  at  a 
telegraph  office,  and  what  occurred  at  Danby  certainly 
illustrates  the  advantage.  We  do  not  have  a  telephone 
in  each  caboose,  and  never  did. 

Testimony  of  E.  E.  Anderson. 

E.  E.  Anderson,  called  by  defendant,  testified: 
Direct  Examination. 

I  was  the  engineer  in  charge  of  train  extra  955  on 
October  10,  19 14,  when  that  train  was  delayed  at 
Danby.  We  headed  in  at  Danby  for  the  1641,  about 
7:30,  got  water,  and  stayed  just  in  the  clear  at  the  east 
end  of  the  side-track  until  1641  came.  I  don't  know 
much  about  what  happened  to  1641,  because  I  never 
left  my  engine  while  I  was  in  the  side-track.  I  think 
some  of  the  crew  of  955  rendered  assistance  to  the 
conductor  in  charge  of  1641.  We  pulled  the  car  in 
that  the  drawbar  was  out  of,  but  that  is  the  only  time 
that  I  was  within  less  than  about  half  a  mile  from 
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their  train.  I  was  clear  at  the  east  end  of  the  side- 
track at  Danby,  and  the  only  time  we  were  off  of  our 
train  was  when  we  pulled  in  the  car  out  of  1641  which 
had  the  drawbar  out,  but  I  do  not  recall  its  number. 
We  headed  in  at  the  east  switch  and  just  stopped  with 
our  caboose  in  the  clear,  and  our  engine  was  below 
the  station,  because  we  cut  off  and  got  water  and  pulled 
off  in  the  clear.  In  the  process  of  pulling  in  the  bad- 
order  car  we  went  on  the  main  line  at  the  west  end, 
after  the  break  in  two,  and  took  the  car  from  the 
head  end  of  1641.  Engine  1641  cut  off  and  went  up 
to  the  main  line  clear  to  the  side-track  at  the  west 
end  and  we  went  out  on  the  main  line  to  pull  a  car 
out  of  which  a  drawbar  had  been  broken,  up  into  the 
siding.  That  car  had  a  drawbar  out  on  its  west  end, 
and  after  we  got  that  car  on  the  siding  1641  backed 
onto  his  train  and  he  then  had  a  good  drawbar  at  the 
east  or  head  end  of  his  train.  The  bad-order  car  had 
a  good  drawbar  on  the  west  end  and  the  east  end  was 
chained  to  our  engine.  I  think  I  just  hauled  the  car 
in  the  clear  in  that  chained  condition.  I  did  not  haul 
that  car  by  means  of  the  chain  instead  of  the  drawbar 
any  further  than  was  necessary  to  put  it  in  the  clear, 
and  engine  1641  came  in  and  got  the  car  and  backed 
onto  his  train  and  pulled  them  all  in  on  the  siding- 
together.  I  did  not  at  any  time  haul  that  bad-order 
car  in  connection  with  other  cars  which  were  com- 
mercially used.  I  had  hold  of  only  one  car  at  that 
time  and  kept  hold  of  it  no  longer  than  was  necessary 
to  put  it  in  the  clear,  and  jafter  I  got  it  in  the  clear 
I  cut  off  and  went  back  to  my  train,  which  in  the 
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meantime  I  had  left  standing  on  the  east  end  of  the 
side-track.  I  know  nothing  further  about  this  trouble 
with  the  1 64 1.  I  got  the  car  in  the  clear  on  the  side- 
track and  then  engine  1641  took  care  of  it  and  put  it 
on  the  spur  track.  That  left  the  first  car  on  the  east 
end  of  that  part  of  1641  which  remained  on  the  main 
track  with  a  good  drawbar  on  the  east  end.  A  very 
short  time  was  consumed  in  going  through  the  switch- 
ing I  have  spoken  of.  We  headed  into  the  siding  at 
Danby  and  had  an  order  to  meet  1641.  I  think  it  was 
shortly  after  8  p.  m.  before  I  learned  that  1641  had 
broken  in  two  and  blocked  the  main  line  at  the  west 
switch.  A  flagman  from  1641  came  up  by  me  to  flag- 
No.  7  and  I  asked  him  what  was  the  trouble,  and  he 
said  '*!  am  not  sure,  I  think  they  are  broke  in  two." 
He  didn't  have  time  to  fool  around  and  find  out  what 
was  the  matter,  as  he  had  to  flag  No.  7,  so  he  didn't 
know  for  sure  what  was  the  matter.  Thereafter  it  was 
quite  a  little  while  before  I  cut  off  my  engine  and  pro- 
ceeded to  the  west  switch.  At  no  time  was  I  situated 
where  I  could  see  what  the  engineer  of  1641  was  doing, 
as  it  was  dark  and  I  was  almost  half  a  mile  from  him 
at  all  times  till  I  went  down  with  my  engine. 
Cross-Examination. 
I  don't  know  just  what  time  I  went  to  get  the  car 
nor  do  I  remember  why  they  delayed  getting  us  to  come 
down  and  pull  in  the  car.  We  cut  off  of  the  train  and 
take  water  before  we  pull  in  the  clear.  We  went  half- 
way into  the  siding  and  got  water  and  came  back  and 
hooked  on  to  our  train  and  put  it  in  the  clear.  With 
an  ordinary  train  we  lack  a  few  cars  of  being  in  the 
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clear  when  we  go  to  the  water  spout,  which  is  not  in 
the  center  of  the  track.  We  reached  Danby  at  7:30, 
but  it  was  7:40  before  we  took  water.  It  was  usual 
and  customary  for  us  to  get  water  in  the  way  we  did, 
for  when  nobody  is  around  the  only  proper  way  to  do 
is  to  cut  off,  get  your  water  and  then  pull  on  in,  and 
I  knew  from  my  orders  that  there  was  nobody  around 
and  that  by  leaving  part  of  the  train  on  the  main  line 
we  were  not  retarding  anybody.  We  took  water  from 
the  side-track. 

Testimony  of  F.  A.  Wills. 

F.  A.  Wills,  called  by  defendant,  testified: 
Direct  Examination. 

I  was  the  conductor  in  charge  of  extra  955  west  at 
the  time  we  were  delayed  at  Danby  on  the  loth  of 
October,  1914,  from  9:10  p.  m.  to  10:10  p.  m.  I  have 
my  train  book  showing  the  progress  we  made  with 
955  on  that  day,  and  from  that  train  book  the  cause  of 
my  delay  at  Danby  appears.  I  made  an  827  delay 
report,  giving  the  information  embraced  in  my  train 
book  in  my  own  handwriting,  and  the  delays  in  such 
report  accord  with  the  information  embraced  in  my 
train  book.  We  were  delayed  at  Danby  from  7:30 
p.  m.  until  10:10  p.  m.,  2  hours  and  40  minutes,  to 
meet  train  No.  7,  No.  i,  two  sections  of  9,  No.  4  and 
extra  1641  east.  I  know  of  my  personal  knowledge 
that  extra  1641  east  was  delayed  at  Danby  because  I 
rendered  assistance  in  minimizing  its  delay.  We  ar- 
rived at  Danby  and  headed  in  there  to  meet  extra 
1 64 1.     After  a  short  time  1641  east  approached  and 
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we  realized  that  they  were  broken  down  or  that  some- 
thing had  happened.  Its  flagman  came  up,  and  if  I  re- 
member rightly  engine  1641  also  came  up  to  get  water, 
and  they  asked  us  to  come  down  and  assist  them.  In 
the  meantime  they  had  chained  the  car  together  and 
we  reached  in  and  got  the  car  and  pulled  it  up  into 
the  siding  to  avoid  a  possible  break  in  two  again  by 
a  break  of  the  chain.  That  was  after  the  flagman 
came  up.  We  arrived  there  at  7:30.  I  took  our 
engine,  engineer,  fireman  and  head  brakeman  and  we 
rendered  assistance  to  E,  J.  Kelly,  the  conductor  in 
charge  of  1641.  A.  J.  Brown  was  the  engineer  of 
1641  at  that  time.  When  we  discovered  the  position 
of  1 641  it  was  blocking  the  main  line,  and  to  overcome 
that  after  they  chained  up,  to  avoid  a  possible  break 
in  two  again,  we  reached  in  Jand  got  those  cars  and 
pulled  them  up  in  the  clear  on  the  passing  track  to 
avoid  the  necessity  of  Kelly  pulling  his  train  with  the 
car  chained  up.  By  the  car  being  chained  up  I  mean 
that  the  drawbar  was  gone  and  that  chaining  up  is  a 
mode  of  moving  it  out  when  the  drawbar  is  pulled  out. 
As  near  as  I  can  recollect  the  bad-order  car  was  out 
on  the  main  line  12  or  15  cars  from  the  head  end,  and 
engine  1641  was  standing  out  on  (the  main  line  so  as 
to  let  us  go  through  on  the  passing  track. 

"Q.  So  that  after  the  break  in  two  Kelly  and  Brown 
brought  the  head  part  of  1641  up  and  cleared  the 
switch  and  was  standing  on  the  main  line,  and  then 
you  with  your  train  headed  in  here  and  put  it  in  the 
clear,  or  did  you  take  it  into  the  siding? 
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"A.  We  brought  it  back  up  in  our  train,  the  B.  O. 
and  the  car  chained  with  it. 

"By  the  Court:    You  brought  in  two  cars? 

"A.     Yes,  sir. 

"Q.  By  Mr.  Burks:  You  had  to  do  that  in  order 
to  get  the  B.  O.  car  in? 

"A.     Yes,  sir." 

That  left  the  first  car  which  was  standing  in  the 
main  line  with  the  good-order  drawbar  on  the  east 
end.  We  did  nothing  further  at  that  time  and  we 
did  not  handle  those  cars  any  further  by  means  of 
chains  than  was  necessary  to  put  the  bad-order  car  in 
the  clear.  We  did  not  handle  the  bad-order  car  and 
the  other  car  necessary  to  haul  it  with,  by  means  of 
chains  or  drawbars  in  conjunction  with  other  cars 
commercially  used. 

Cross-Examination. 

I  do  not  know  when  1641  got  into  Danby.  I  saw 
it  but  at  the  time  of  its  arrival  did  not  know  and  was 
not  made  aware  of  the  accident  that  happened  to 
1 64 1.  Probably  ten  minutes  after  its  arrival  I  was 
informed  of  the  accident  by  the  flagman,  who  said 
something  happened  to  1641  but  that  he  didn't  know 
just  what.  Their  being  broke  in  two  caused  them  to 
be  on  the  time  of  a  first  class  train,  and  it  was  neces- 
sary for  them  to  put  a  flag  out  to  protect  themselves. 
I  was  around  my  train  all  the  time,  but  did  not  know 
what  was  being  done  in  connection  with  1641  in  the 
meantime,  as  they  were  further  than  a  quarter  of  a 
mile  away  from  me.  I  did  not  know  what  they  were 
doing  until  approximately  20  minutes  after  their  ar- 
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rival,  when  they  came  by  to  see  me.  If  they 
arrived  at  8:05  it  would  have  been  8:25  when  they 
came  to  see  me  and  wanted  to  use  my  engine  to  pull 
their  bad-order  car  in  the  clear  to  avoid  a  further 
delay.  I  took  our  engine  down  there  and  found  there 
was  a  drawbar  out,  which  they  had  already  chained 
up,  so  I  hitched  on  to  the  car  with  my  engine  and 
pulled  the  bad-order  car  and  the  one  attached  to  it 
into  the  clear.  They  asked  me  to  do  that  to  avoid  a 
possibility  of  their  breaking  in  two  by  handling  the 
whole  train  with  the  car  chained  up.  I  do  not  know 
to  which  car  in  their  train  I  attached  the  engine  of 
955  or  how  many  cars  had  been  taken  off  of  the  train 
by  the  engine  of  1641  in  order  for  us  to  have  a  car 
to  which  to  attach  our  engine  No.  955,  but  by  the  looks 
of  the  train  I  estimate  that  there  were  about  12  or  15. 
The  car  that  had  the  drawbar  pulled  out  of  its  east 
end  had  been  chained  to  the  car  just  in  front  of  it, 
and  so  we  attached  our  engine  to  the  car  in  front  of 
that  car  which  had  the  pulled  out  drawbar  and  which 
was  chained  to  the  car  to  which  we  attached  our 
engine,  and  drew  the  two  cars  in  on  the  side-track.  I 
don't  know  the  designation  or  number  of  the  car  to 
which  we  attached  our  engine. 

Redirect  Examination. 
I  presume  extra  1641  handled  the  two  cars  after 
we  put  them  in  the  clear.  I  don't  know  where  my 
head  brakeman  was  when  we  turned  out  on  the  side- 
track. It  was  not  necessarily  his  duty  to  be  at  the 
switch  after  our  train  was  in  the  clear  and  we  were 
clear  of  the  main  line.     It  is  the  brakeman's  duty  to 
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look  over  the  train  and  look  over  the  draft  timbers  and 
drawbars  and  the  condition  of  the  train,  and  he  has  a 
perfect  right  to  be  at  any  portion  of  the  train  where 
his  duties  require  him  to  be,  but  when  we  drew  in  there 
on  the  siding  and  left  part  of  our  train  on  the  main 
line,  then  our  rear  brakeman  was  out  flagging  on  the 
main  line. 

Testimony  of  Albert  J.  Brown. 

Albert  J.  Brown  testified  for  defendant: 
Direct  Examination. 

I  was  the  engineer  in  charge  of  engine  1641,  which 
was  pulling  train  extra  1641  east,  which  broke  in  two 
at  Danby  on  October  10,  19 14.  As  we  approached 
Danby  I  didn't  handle  the  air  at  all,  as  it  was  not 
necessary,  because  as  I  approached  Danby  at  the  west 
switch  the  grade  was  ascending,  so  I  shut  ofif  steam 
and  allowed  the  train  to  slow  down  so  that  it  would 
be  slow  enough  by  the  time  I  got  near  the  switch  for 
the  brakeman  to  go  ahead  and  throw  the  switch  and 
allow  me  to  go  in  without  stopping  the  train.  When 
the  switchman  threw  the  switch  over  the  train  had 
not  come  to  a  standstill,  but  was  moving  slow;  I  pro- 
ceeded to  use  a  little  throttle  and  stretched  the  slack 
out  of  the  train  and  got  it  under  headway  again,  and 
when  I  thought  the  slack  had  all  been  stretched  out 
there  was  a  sudden  application  of  air,  which  led  me 
to  believe  that  the  train  had  parted  somewhere  in  the 
rear  end,  and  the  sudden  jerk  extracted  the  drawbar 
out  of  the  east  end  of  the  second  car  from  the  engine, 
leaving  one  good  car  between  that  car  and  the  engine. 
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The  effect  of  that  break  in  two  was  to  block  the  main 
line,  as  I  had  not  quite  got  to  the  .switch  yet.     I  in- 
vestigated and  found  what  the  trouble  was  on  the  head 
end  of  the  train,  so  I  instructed  the  head  brakeman 
to  proceed  ahead  and  hold  all   opposing  trains   and 
made  arrangements   to  chain  this  car  up,   when   the 
conductor  got  there  to  help,  which  was  some  little  time. 
After  he  had  tied  the  train  down  and  had  come  over, 
we  succeeded  in  chaining  the  two  cars  together,  and 
then  the  conductor  went  back  to  the  second  place  where 
the  train  had  parted  in  two,  back  of  the  middle  or 
near  the  rear  end,  and  coupled  up  the  air  and  let  the 
brakes  off  of  the  rear  end  of  the  head  portion  of  the 
train.     We  intended  to  haul  the  whole  train  in  the 
clear  and  then  haul  that  broken  car  up  to  the  spur  on 
this  siding  and  set  it  out,  but  instead  I  went  with  the 
engine  up  to  the  main  line,  but  did  not  take  that  part 
of  the  train  at  all  at  that  time.    Thereafter  I  went  back 
and  picked  up  the  rear  end  of  the  train.     There  was 
no  part  of  the  train  ahead  of  the  car  with  this  broken 
drawbar  except  one  car,  and  it  was  necessary  to  chain 
this  other  car  to  the  crippled  car,  so  I  just  left  them 
and  proceeded  up  the  main  line  with  the  engine  to  get 
engine  955,  and  I  think  I  took  a  little  water  while  I 
was  up  there,  and  then  I  went  back  to  a  clearing  point 
until  955  went  out  on  the  main  track  and  coupled  into 
these  two  cars  that  were  chained  together  and  pulled 
them  in  the  clear  on  the  siding  so  I  could  handle  them. 
Then  I  backed  up  towards  my  train  and  headed  in  on 
the  siding  and  got  hold  of  these  two  cars  which  engine 
955  had  pulled  in  and  then  backed  into  the  train  and 
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pulled  them  all  in  the  clear  with  the  chained-up  cars 
ahead  of  my  engine.  Having  done  that,  it  left  me  with 
these  two  cars  ahead  of  my  engine  and  certain  cars 
back  of  the  engine  and  then  I  coupled  into  the  train 
and  pulled  in  the  clear.  I  pulled  the  whole  train  in 
and  cleared  the  main  line  and  later  dropped  the  bad- 
order  car  in  on  the  spur.  I  don't  know  how  long  this 
entire  operation  consumed,  but  could  tell  by  looking  at 
the  1 1 78  report  of  the  accident  which  I  made.  I  could 
not  make  a  flying  switch.  An  extra  new  knuckle  was 
put  in  in  the  place  of  the  broken  one,  but  it  was  not  a 
short  job  there  because  they  had  to  carry  it  from  the 
caboose,  about  19  car  lengths.  I  think  that  after  the 
accident  extra  955  backed  out  and  left  Danby  before 
1641  did.  That  is  in  my  handwriting,  made  the  same 
date  when  I  got  in,  after  I  completed  my  run. 

Mr.  Burks:  I  now  offer  in  evidence  and  read  the 
1 1 78  accident  report  testified  to  by  him  in  his  hand- 
writing on  the  date  of  the  accident  after  he  had  com- 
pleted his  run,  as  follows : 

''Engineman's  report  of  accident,  delays,  and  fail- 
ures to  train  on  trip  from  Barstow  to  Needles,  dated 
10/10/14.  Place,  Danby,  engine.  No.  1641,  train,  Ex. 
E,  engineer,  H.  A.  Brown,  fireman,  J.  W.  Brewer, 
conductor,  Kelly,  time  card  8/05  p.  m.  Time  delayed 
50  minutes.  In  starting  to  pull  in  on  the  siding  at 
Danby,  knuckle  slipped  by  on  A.  T.  866yi,  19th  car 
from  engine,  breaking  point  of  knuckle,  causing  quick 
action  of  brakes,  and  pulled  draft  rigging  out  of  D.  S. 
L.  51202,  second  car  from  engine.  Delay  55  min. 
Chaining  up  getting  into  clear.     Did  not  stop  train  to 
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head  in  and  did  not  use  air  brakes  and  was  not  in  a 

hurry.     Yours  truly,  A.  J.  Brown." 

(Witness  continuing)  : 

I  made  that  report  to  Mr.  A.  G.  Armstrong,  master 
mechanic,  at  the  end  of  the  trip,  and  it  is  a  correct 
statement  of  what  occurred  and  was  made  by  me  to 
my  superiors  in  the  regular  course  of  business,  and 
as  one  of  the  duties  of  my  employment. 
Cross-Examination. 

The  first  notice  I  had  of  trouble  with  our  train  when 
we  were  pulling  in  at  Danby  was  when  there  was  a 
sudden  application  of  the  brakes  and  a  jerk  which 
occurred  some  distance  behind  my  engine  and  which 
was  followed  up  by  a  lunge,  which  indicated  that  the 
train  had  parted  near  the  head  end.  I  shut  down  and 
started  to  investigate  to  see  what  damage  had  been 
done.  I  just  went  back  to  this  car  that  had  the  draw 
bar  out,  and  as  soon  as  I  found  the  draw  bar  out  of 
the  second  car  from  my  engine  I  decided  to  chain  it  to 
the  first  car  from  my  engine  with  a  chain  which  was 
on  my  engine.  The  chaining  up  required  probably 
twenty  minutes.  I  presume  during  this  time  the  con- 
ductor was  getting  ready  to  make  the  coupling  by 
putting  in  a  new  knuckle  on  the  19th  car  back.  When 
I  got  to  the  second  car  from  the  engine  chained  to  the 
first  car  in  the  train,  I  waited  until  the  conductor 
walked  back  to  where  the  other  break  in  two  was,  and 
then  we  proceeded  to  make  that  coupling,  after  which 
I  waited  until  the  conductor  let  off  all  the  hand  brakes 
and  the  air  was  pumped  up,  when  we  tried  to  pull  the 
entire  train  in  the  clear  with  that  chain.     We  pulled 


232  United  States  of  America  vs. 

(Testimony  of  Albert  J.  Brown.) 

the  train  about  a  car  length,  when  the  chain  broke, 

whereupon  the  conductor  set  the  hand  brakes  again 

and  I  proceeded  to  get  ready  to  rechain  the  car  or  to 

make  a  new  coupling  with  the  chain.    When  I  started 

in  the  first  place,  after  it  was  chained  the  first  time, 

I   did  not   uncouple   the  chained   up   car   from   those 

behind  it.    If  I  had  done  that  I  undoubtedly  could  have 

pulled  the  crippled  car  into  the  siding  without  having 

broken  the  chain,  and  we  could  have  pulled  in  the  clear, 

but  I  don't  know  how  much  time  we  would  have  saved 

by  doing  that.     It  would  have  been  necessary  for  that 

955  to  back  out  of  the  east  end  of  the  siding  and  they 

would    not    have   known    anything   about    it   until    we 

got  up  with  the  crippled  car,  and  then  before  he  could 

have  backed  down  it  would  have  been  some  little  time, 

as  he  would  have  to  put  a  flag  out  to  protect  his  train. 

We  had  out  a  flag,  but  other  first  class  trains  were 

due  there  or  about  due.     I  cannot  say  how  much  time 

was  consumed  as  the  result  of  the  second  break  in  two 

and  the  trouble  incident  thereto,  more  than  would  have 

been  consumed  if  we  had  uncoupled  the  crippled  car 

from  the  third  car  and  taken  it  up  and  set  it  on  the 

siding  and  then  returned  and  pulled  the  train  into  the 

siding.     To  chain  up   the  car   the   second   time   took 

possibly  20  minutes.     I  do  not  know  how  much  more 

time  was  required  as  the  result  of  the  way  that  the 

work  was  done,  than  would  have  been  required  if  we 

had  uncoupled  the  defective  car  from  the  third  car  in 

the   train   and   taken    that   car   and    placed   it    on    the 

siding  and  had  returned  and  then  pulled  in  our  good 

train  on  to  the  side  track,  because  I  have  no  way  of 
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ascertaining  the  amount  of  time  which  it  would  have 
consumed  to  get  955  out  on  the  main  line  and  to  place 
the  car  on  the  spur.  We  were  within  two  or  three  or 
four  car  lengths  and  a  flying  switch  would  not  have 
been  practical,  because  it  was  upgrade,  and  we  do  not 
make  flying  switches  very  often  on  a  grade  of  that 
per  cent.  I  should  judge  that  20  or  30  minutes  was 
taken  up  by  us  in  chaining  up  the  defective  car  in  the 
first  place  and  in  attempting  to  make  the  move  with 
the  train  with  that  chained  up  car. 

Redirect  Examination. 
The  method  which  we  adopted  was  a  safe  method  in 
both  instances,  but  it  would  not  have  been  a  safe 
method  to  undertake  to  make  a  flying  switch  at  night 
on  a  grade  such  as  characterized  the  track  approach- 
ing Danby.  It  would  have  been  a  hazardous  thing  to 
undertake  a  flying  switch  at  that  place  under  those 
conditions  of  night,  as  it  might  have  imperiled  the  em- 
ployees* safety.  If  we  had  undertaken  to  make  such  a 
flying  switch  and  an  employe  had  been  injured  I  w^ould 
have  regarded  the  injury  as  the  result  of  a  negligent 
method  of  those  engaged  in  making  the  switch.  In 
view  of  the  fact  that  the  head  brakeman  had  gone 
ahead  and  that  the  rear  brakeman  had  gone  to  the 
rear,  a  flying  switch  at  that  place  at  that  time  of  night 
could  not  have  been  made.  W'e  could  not  have  made 
a  flying  switch  without  the  brakemen  being  present, 
and  if  I  had  called  the  brakemen  in  it  would  have 
left  our  train  unprotected  and  we  would  have  imperiled 
the  movements  of  other  trains. 
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Recross-Examination. 
The  conductor  helped  chain  up  the  car,  but  he 
could  not  help  me  make  the  flying  switch,  as  one  man 
wasn't  enough.  We  did  make  a  flying  switch  up  at 
the  spur  after  we  were  in  the  clear,  but  we  had  to 
do  so  to  get  the  car  off  of  the  side-track,  and  the  car 
would  drop  down  there  of  its  own  accord,  as  that  spur 
is  downgrade.  When  we  started  to  chain  up  the  car 
in  the  first  instance  955  was  standing  on  the  side-track 
and  extended  over  past  where  the  spur  track  starts  out 
from  the  side-track.  We  were  doing  all  that  work 
in  the  dark,  and  1641  and  955  were  a  half  mile  apart. 
Had  we  gone  up  there  to  inform  955  of  our  trouble  we 
would  have  been  neglecting  the  work  of  chaining  up 
the  car  and  it  would  have  taken  just  as  long  to  go  up 
and  tell  him  after  the  car  had  been  chained  as  it  would 
with  the  engine.  The  reason  the  flagman  in  front  of 
the  train  could  not  do  that  was  that  I  didn't  have 
charge  of  anything  but  the  brakeman  on  the  head  end 
of  the  train  and  he  had  left  our  train  before  he  knew 
what  the  trouble  was,  so  he  didn't  know  anything  about 
it,  so  he  couldn't  tell.  Had  955  been  notified  of  our 
condition  it  could  have  moved  out  of  the  way  and 
there  would  have  been  room  for  us  to  take  the  two 
cars  and  put  them  on  the  side-track. 

Testimony  of  Charles  W.  Egan. 

Charles  W.  Egan,  called  by  defendant,  testified: 

Direct  Examination. 
Mv  name  is  Charles  W.  Egan.     I  live  at  Barstow, 
California.    I  was  a  car  inspector  and  have  worked  for 
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defendant  since  1889.  I  am  now  in  the  oil  department, 
measuring  oil  and  filling  tanks.  In  the  month  of  Oc- 
tober, 19 14,  I  was  car  inspector.  I  went  to  work 
as  car  inspector  in  September,  1910,  and  had  been 
inspecting  cars  in  the  yards  at  Barstow  for  some  4 
years  prior  to  the  4th  day  of  October,  19 14.  At  that 
time  I  was  a  member  of  the  night  crew  and  inspected 
incoming  as  well  as  outgoing  trains.  On  the  night 
of  the  loth  of  October,  19 14,  I  was  engaged  as  car 
inspector  in  the  yards  at  Barstow,  California,  for  de- 
fendant, and  on  that  night,  in  connection  with  others, 
I  inspected  all  trains  entering  those  yards  that  I  was 
sent  to  inspect.  jNIr.  Foltz  was  working  with  me  at 
that  time.  On  that  night  I  did  not  have  occasion  to 
report  to  ]\Ir.  Crooks  or  anyone  else  any  cars  that  were 
found  to  be  in  bad  order.  If  any  cars  were  in  bad 
order  I  made  a  report  in  the  usual  and  ordinary  course 
of  my  employment. 

Testimony  of  John  L.  Crooks. 

John  L.  Crooks,  called  by  defendant,  testified: 
Direct  Examination. 

My  name  is  John  L.  Crooks.  I  live  at  Barstow, 
California.  I  have  been  chief  night  inspector  of  cars 
for  defendant  at  Barstow  for  3  years,  and  that  is  my 
present  business.  I  had  no  prior  railroad  experience, 
but  during  the  past  3  years  I  have  worked  continuously 
for  defendant  as  chief  car  inspector,  and  before  that  I 
worked  practically  a  year  and  a  half  on  the  repair  track 
and  on  repair  work.  ]Mr.  Egan,  the  witness 
who   just   left    the    stand,    worked    under    me    in    the 
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month  of  October,  1914.  In  my  capacity  as  chief  car 
inspector  others  who  do  the  actual  inspecting  of  the 
cars  make  reports  to  me  of  any  defective  cars  that  are 
found  in  the  train,  or  any  repair  that  is  made  of  any 
of  the  cars  in  that  train.  Written  cards  are  turned 
in  to  me  and  I  make  a  duplicate  of  those  cards  for 
certain  of  these  repairs  and  bad-order  cars  in  the 
book  that  is  kept  for  that  purpose.  I  have  here  the 
report  made  as  of  date  October  10,  1914,  which  is  now 
in  possession  of  the  court.  One  of  these  books  con- 
tains a  report  which  shows  that  the  train  Mr.  Egan 
was  questioned  about  arrived  at  11:05  P-  ^•■>  October 
8,  engine  1625,  conductor  Duncan,  from  San  Bernar- 
dino. I  have  no  record  as  of  October  10,  1914,  re- 
specting extra  1641  east,  conductor  Kelly,  as  that  train 
didn't  depart  on  my  shift. 

(Mr.  Brennan:  If  Your  Honor  please,  I  desire  to 
ask  this  witness  as  car  inspector  some  questions  with 
regard  to  counts  12  to  16,  inclusive,  which  involve 
extra  1656  east  of  October  12,  1914,  as  we  have  all 
these  inspectors  here  and  desire  to  have  their  testi- 
mony taken  so  they  may  be  relieved  and  excused  and 
pursue  their  usual  occupation.) 

(Witness,  continuing) :  I  was  chief  inspector  at 
night  on  October  21,  19 14,  and  I  have  a  record  of 
extra  1656  east  of  October  21.  I  don't  remember  at 
what  particular  place,  but  that  train  was  made  up  in 
the  Barstow  yards.  Inspectors  were  on  duty  that 
night  and  performed  their  duties  with  respect  to  the 
inspection  of  cars  and  trains  entering  Barstow  and  de- 
parting therefrom.     There  was  no  record  made  as  to 
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any  defective  cars  having  been  reported  to  me  on  that 
day  at  Barstow  on  this  particular  train,  for  there  were 
no  cars  in  that  particular  train  that  were  reported  to 
me  as  being  defective  or  in  bad  condition  and  no  ex- 
ceptions taken  on  any  cars.     Respecting  the  method 
of  inspection  that  was  in  vogue  in  Barstow  on  October 
21,  19 14,  I  will  say  that  it  is  customary  when  a  train 
is  reported  in,  for  two  of  the  inspectors  to  go  up  to  the 
end  of  the  yard  the  train  is  arriving  from.     When 
this  train  pulls  in  and  stops  they  start  at  the  caboose 
and  look  the  train  over  and  give  it  a  very  thorough 
inspection  as  they  come  down  over  the  train  and  take 
a  record  of  any  defect  noted  or  any  repair  that  needs 
to  be  made  and  they  put  a  repair  card  on  the  car  and 
go  on  down  and  finish  looking  over  the  train  and  then 
come  back  and  make  any   repair   that  they  have   to 
make   that    is   necessary   on   the   train.      That   is    on 
the  incoming  train.     On  the  outgoing  train  as  a  rule 
they  are  made  up  in  time  so  that  we  can  put  a  ground 
air  plant  that  we  have  in  the  yard  in  these  trains  and 
charge  them  up  from  this  plant  and  apply  the  brakes 
the  same  as  an  engineer  would,  and  go  over  the  train 
and  look  at  the  piston  travel  on  the  train  and  then 
release  the  brake.     One  man  will  start  from  the  head 
end  and  the  other  from  the  center  of  the  train.    \Mien 
the  man  at  the  head  end  gets  to  the  center  of  the  train 
to  the  ground  air  plant  he  releases  the  brakes  for  the 
man  on  the  rear  end,  then  comes  down  over  the  train 
to  the  ground  air  plant,  looking  for  safety  appliances 
and  such  defects  as  exist  as  he  goes  over  the  train, 
and  he  stays  at  the  ground  air  plawt  until  the  engine 
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comes  out.  When  the  engine  comes  out  he  cuts 
the  air  out  and  goes  back  to  the  caboose^  sets  the 
brakes  and  releases  them,  and  then  the  air  is  released 
and  he  high-balls  the  train.  By  the  ground  air  plant 
I  mean  that  we  have  a  compressed  air  plant  that  we  use 
to  hitch  up  the  train  when  they  are  made  up  early 
enough  so  we  can  work  them  out  with  this  ground  air 
plant.  That  saves  delay,  so  that  when  the  engine  gets 
on  the  train  it  is  already  hitched  up  and  it  is  a  matter 
of  just  a  few  minutes  to  get  it  oif  your  hands.  I  mean 
by  a  ''high-ball"  the  signal  given  when  the  inspectors 
are  through  with  the  train;  the  signal  that  the  blue 
flag  and  blue  lanterns  are  taken  down.  By  this  process 
that  I  have  detailed  an  inspector  will  give  a  car  or 
train  just  one  very  thorough  inspection  when  it  enters 
into  the  yard  and  then  he  looks  over  the  train  3  or  4 
times  more  in  working  the  air  and  making  his  repairs 
and  getting  the  train  out  of  the  yard.  The  couplers 
and  drawbars  and  equipment  of  that  kind  are  inspected 
on  the  incoming  train.  When  they  slacken  trains  the 
couplers  of  the  trains  are  always  stretched.  Hand 
brakes  are  set  on  the  end  of  the  train  and  the  train  is 
stretched  to  get  all  the  slack  out  of  the  couplers,  and 
those  couplers  are  looked  at  by  a  man's  eye  and  a  man 
used  to  the  work  and  trained  in  it  can  easily  tell  by 
looking  at  a  coupler  whether  it  ought  to  be  gauged  or 
not,  and  if  anything  looks  unsafe  to  him  he  gauges  the 
coupler.  He  also  looks  underneath  the  car  at  the  yoke 
rivets,  the  follower  plates  and  draft-springs  and  the 
lug  and  drafting  bolts  and  anything  of  that  nature 
that  has  to   do   with   the  pulling  of  the   train.     The 
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lower  head  of  the  yoke  rivets  are  visible  to  the  in- 
spector in  passing  along  the  train,  as  they  are  in  plain 
sight,  just  the  head  of  the  rivet  on  the  bottom  of  the 
yoke,  and  can  be  seen  very  readily  as  the  inspector 
passes  along.  The  gauge  is  sometimes  used  in  connec- 
tion with  the  inspection  of  the  car.  The  gauge  which 
I  have  shown  to  the  jury  is  the  type  of  gauge  to  which 
I  refer,  and  it  is  furnished  by  the  railway  companies 
under  rules  promulgated  by  Master  Car  Builders'  As- 
sociation, which  is  an  association  governing  the 
handling  of  freight  carriers  and  freight  cars.  This 
gauge  is  used  by  the  inspector  in  connection  with  his 
duties.  In  gauging  a  coupler  this  gauge  is  used 
between  the  point  of  the  knuckle  and  the  guard  arm 
of  the  coupler,  and  if  the  distance  is  over  5%  inches 
the  worn  part  has  to  be  changed  and  brought  within 
that  limit.  So  that  in  addition  to  the  experience  which 
the  inspector  has  gained  in  connection  with  the  per- 
formance of  his  duties  he  is  also  guided  by  this  gauge, 
and  he  may  apply  this  gauge  whenever  in  his  judgment 
the  space  between  the  couplers  is  too  great.  Upon  the 
days  to  which  you  have  called  my  attention,  and  the 
nights  of  those  days,  the  system  of  inspection  which 
I  have  described  was  pursued  by  the  defendant  com- 
pany and  its  employes.  I  have  no  record  showing  that 
any  defective  cars  were  in  this  train.  No  exceptions 
were  noted.  If  any  such  cars  had  been  found  de- 
fective they  would  show  up  in  my  report,  as  they 
would  have  been  reported  to  me  by  the  inspectors  and 
put  in  this  book.     That  report  is  made  by  me  in  the 
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usual  and  ordinary  course  of  business  and  in  my  hand- 
writing. 

Cross-Examination. 
That  report  is  made  and  kept  in  this  book  and  sent  to 
the  car  foreman's  office  and  put  on  record  or  filed  there. 
It  is  made  and  kept  by  me  until  the  book  is  closed. 
When  it  is  full  of  trains  it  is  sent  to  the  car  foreman's 
office  and  kept  on  record  there.  The  way  in  which  I 
make  that  report  and  get  the  information  from  which 
it  is  made  is  as  follows:  We  have  a  line  up  that  tells 
me  what  trains  are  coming  in,  who  the  conductors  are 
and  the  engine  number.  I  put  that  in  my  book  and 
watch  the  time  they  come  in.  If  I  don't  happen  to 
see  it  I  get  it  from  the  inspectors  or  off  the  register. 
And  the  outgoing  trains  are  marked  with  the  conduc- 
tor's name  and  engine  number  and  the  track  the  trains 
are  made  up  on.  That  book  shows  the  engine  num- 
bers of  the  trains  leaving  the  Barstow  yard  on  my 
shift,  but  it  does  not  show  the  consist  of  the  cars 
or  the  cars  in  the  train  at  this  time.  It  shows  any 
defective  cars  in  a  train  and  certain  repairs  made  to 
those  cars,  and  the  book  is  known  as  the  repair  book. 
All  this  information  is  obtained  from  my  inspectors 
and  there  is  nothing  on  that  book  to  show  that  there 
were  any  cars  discovered  to  be  defective  at  the  time 
of  inspection.  When  I  stated  that  if  there  were 
any  cars  defective  it  would  show  in  that  book  I  meant 
that  if  my  inspectors  discovered  any  defect  and  made 
a  note  of  them  they  would  appear  in  that  book,  but  I 
don't  know  of  my  own  knowledge  that  they  made  an 
accurate  and  careful  inspection  of  these  trains,  except 
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from  what  I  know  they  are  supposed  to  do,  as  I  did 
not  inspect  any  of  the  cars   personally.     Train   No. 
1641  departed  on  a  day  shift  so  I  couldn't  state  how 
many  cars  it  contained.    On  a  train  of  anywhere  from 
40  to  48  cars  two  men  are  usually  supposed  to  give  from 
about   30   to   40   minutes   to   inspection,    depending   a 
great  deal  on  the  construction  of  the  car,  what  kind 
of  cars  they  are  and  whether  there  are  any  foreign 
cars   in   the   train   or   not.      Sometimes   they   give   50 
minutes,  and  I  have  seen  them  put  in  an  hour  on  such 
a  train  as  that.     In  order  to  give  a  very  close  inspec- 
tion   it    would    ordinarily    take    that    much    time.      In 
making  an  inspection  of  the  yoke  rivets  and  the  condi- 
tion  of   the   couplers    underneath    inspectors    are    not 
supposed  to  get  clear  down  under  the  car  and  make 
an  inspection  from  beneath  the  car.     A  man  stoops 
down   so   he   can   see   up    underneath    and    see   those 
defects   and   if  a  yoke  bolt   is   broken   or  missing   it 
should    be   discovered   by    the    inspector,    although    if 
one  of  the  yoke  rivets  was  broken  and  the  other  was 
good  holding  the  lips  of  that  coupler  up  tight  against 
the  knuckle  or  against  the  shank  of  the  coupler  a  car 
inspector  could  not  detect  the  defect  in  the  yoke  rivet 
because  he  could  not  see  through  that  iron  and  see 
if  it  was  broken,  but  if  it  was  missing  he  could  tell  it. 
Redirect  Examination. 
An  inspector  passing  along  and  getting  down  and 
looking  at  the  yoke  rivet  can  see  whether  it  is  mis  sing- 
entirely  or  not,  but  if  the  bottom  of  the  rivet  is  shown 
to  be  in  place  there  is  no  way  that  he  can  see  the  condi- 
tion of  the  rivet  from  the  bottom  to  the  top  because 
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that  is  concealed.  These  rivets  are  placed  in  the  yoke 
hot  and  the  rivet  heads  are  riveted  with  a  sledge  ham- 
mer. When  I  say  that  if  one  of  these  yoke  rivets  were 
missing  it  might  be  discovered,  I  mean  that  I  would 
discover  it  by  looking  at  the  bottom  and  seeing  that 
the  rivet  was  out,  as  I  could  see  the  hole  where  the 
rivet  belonged  and  tell  that  the  rivet  would  be  missing. 

Testimony  of  Joseph  Mayolett. 

Joseph  Mayolett,  called  by  defendant,  testified: 
Direct  Examination. 

My  name  is  Joseph  Mayolett.  I  live  at  Barstow  and 
have  lived  there  for  3  years.  I  am  working  for  defend- 
ant as  car  inspector.  Up  until  now  I  have  worked  at 
night.  In  October,  19 14,  I  was  working  for  the 
defendant  company  at  night  as  car  inspector.  I  have 
had  other  railroad  experience  on  the  New  York  Cen- 
tral and  Pennsylvania  lines.  6  or  7  years  on  the 
New  York  Central  and  on  the  Pennsylvania  about  10 
or  1 1  years.  My  duties  for  those  railroads  were  to 
inspect  cars.  I  have  been  inspecting  cars  for  railroad 
companies,  including  defendant,  for  18  or  20  years, 
and  am  familiar  with  the  system  of  inspecting  cars 
that  has  prevailed  upon  defendant's  lines  and  at  the 
yards  at  Barstow  and  was  familiar  with  the  customs 
and  rules  and  methods  in  the  month  of  October,  19 14. 
I  know  of  no  better  system  of  any  other  railroad  where 
I  have  worked  or  with  which  I  am  familiar  that  is 
better  calculated  to  discover  defects  in  cars  and  equip- 
ment than  that  which  prevails  upon  defendant's  lines, 
it  is  all  the  same.     \\'hen  a  train  comes  into  the  yard 
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and  stops,  the  engine  is  cut  off  and  there  is  a  blue 
signal  attached  to  each  end,  the  head  end  and  the  hind 
end,  and  as  a  rule  there  are  two  of  us  go  to  the  hind 
end  of  the  train,  and  when  it  comes  in  and  after  the 
train  is  stretched  a  signal  is  put  on  while  we  are  in- 
specting it.  You  go  along  and  look  for  those  defects, 
such  as  draw-bars,  beams,  hot  boxes  and  safety  appli- 
ances especially,  one  on  each  side,  and  it  doesn't  take 
long  for  an  experienced  man  that  is  a  professional  to 
locate  them — it  doesn't  take  us  long  to  discover  those 
defects  if  there  are  any.  If  we  find  a  minor  defect 
which  can  be  repaired  we  do  so  after  the  train  is 
looked  over,  but  if  the  defect  is  of  such  a  character  that 
we  cannot  readily  repair  it  the  car  is  sent  to  the  shop 
and  a  card  is  put  on  each  side  of  the  car  stating  bad 
order.  That  card  is  called  a  bad  order  card.  After  we 
are  done  inspecting  we  notify  the  head  inspector  of  the 
condition  of  the  train.  Mr.  Crooks  was  the  head  in- 
spector under  whom  I  was  working.  I  inspected  extra 
1641  east  on  the  loth  day  of  October,  1914,  I  was  on 
duty  on  that  night,  and  if  any  defective  cars  were  found 
on  that  train  or  any  other  train  inspected  by  me  which 
could  not  be  repaired  by  the  inspector  I  made  a  report 
to  Mr.  Crooks.  My  inspection  was  of  such  a  character 
as  to  car  number  86671  which  was  in  train  extra  1641 
east  as  would  have  disclosed  any  defect  with  respect 
to  the  draw-bar  or  yoke  rivets  or  any  of  the  other 
safety  appliances  of  that  car  and  if  there  had  been 
any  such  defects  I  would  have  reported  them.  My  in- 
spection at  that  time  with  reference  to  car  86671  and 
the  other  cars  in  that  train  was  of  such  character  as 
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would  have  enabled  me  to  discover  any  defects  but 
there  was  no  defect  there.  I  was  also  one  of  the  in- 
spectors on  October  21,  1914.  On  that  night  train 
extra  1656  east  was  made  up  in  Barstow  with  the 
switch  engine  from  cars  that  came  in  on  other  trains. 
Those  cars  that  came  in  on  other  trains  received, 
before  they  were  put  into  this  train  that  was  made  up, 
the  same  inspection  as  any  other  cars  and  that  I  have 
described.  After  these  cars  were  put  into  train  extra 
1646  east  an  inspection  was  then  made  of  the  whole 
train  before  its  departure.  The  train  was  made  up  by 
the  switch  engine.  We  coupled  up  the  hose  and  went 
over  it  and  inspected  it.  And  while  we  do  that  we 
go  along  and  inspect — we  look  under  the  cars  with 
respect  to  the  draw-bars  the  same  as  we  do  when  they 
come  in  and  we  test  the  air  and  go  over  the  train, 
and  after  the  air  is  tested  the  ground  air  is  removed  and 
the  engine  gets  on,  and  after  the  engine  is  on  we  go 
along  and  see  that  the  brakes  are  set  again  from  the 
engine  and  as  we  go  along  we  inspect  it  again.  And 
after  we  get  done  we  give  them  the  signal  that  the  train 
is  O.  K.  and  that  ends  our  part  of  it.  My  inspection 
on  that  night  of  October  21,  19 14,  at  Barstow  was 
of  such  a  character  as  would  have  enabled  me  to  have 
discovered  any  defects  upon  any  of  these  cars  that 
were  put  into  this  train  1656  east.  My  inspection  of 
that  train  after  it  had  been  made  up  and  before  the 
time  of  its  departure  from  Barstow  was  of  such  a 
character  as  would  enable  me  to  discover  any  defects. 
If  any  cars  had  been  found  defective  and  not  subject 
to  repair  there  by  me  or  by  the  other  inspectors  wc 
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make  reports  to  our  superior.     We  would  bad  order 
the  car  right  then  and  report  to  the  head  inspector. 
Cross -Examination. 

My  hours  of  inspection  were  from  6  in  the  evening 
till  6  in  the  morning  with   an   hour  off   for   dinner. 

(Statement  by  counsel  for  defendant):  This 
witness  has  been  testifying  respecting  cars  in  extra 
1656  and  also  extra  1641.  Extra  1641  east  left 
Barstow  October  10  at  i  p.  m.  That  train  was  in- 
spected by  Wheeler  and  Thursby.  The  witness  on  the 
stand  inspected  cars  which  had  arrived  in  extra  3201 
at  10:55  P-  "^-  01^  October  4,  including  car  A.  T.  86671, 
which  thereafter  caused  the  break  in  two  to  extra 
1 64 1.  When  car  86671  arrived  at  Barstow  it  was 
inspected  by  this  witness  6  days  before  this  train  extra 
1 64 1  was  made  up. 

(Witness  continuing)  :  I  inspected  train  extra  1656 
east  on  October  21,  19 14.  I  remember  that  I  inspected 
the  train  because  the  book  which  Night  Chief  Inspector 
Crooks  has  shows  it.  All  I  know  about  it  is  Mr. 
Crooks*  own  record.  I  do  not  remember  of  my  own 
knowledge  outside  of  Mr.  Crooks'  book  that  I  inspected 
1656  east  on  October  21.  All  I  know  is  that  I 
inspected  the  train  because  I  signed  my  name  to  the 
book  record  showing  that  I  did.  That  book  is  in  the 
car  foreman's  office  and  I  have  not  the  book  with 
my  signature  that  shows  that  I  inspected  this  car  in 
1656  east. 

(Statement  by  defendant's  counsel):  Mr.  Burks: 
The  record  of  inspection  kept  at  Barstow  on  the 
dates     in     question     is     not    of     exactly     the     same 
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character  that  was  kept  at  Bakersfield  at  the  time 
involved  in  counts  i  to  6.  At  Barstow  the  record 
discloses  only  those  cars  which  were  inspected  and 
found  to  be  defective  in  any  way,  whereas  the  record 
at  Bakersfield  showed  all  cars  which  were  inspected 
and  this  testimony  is  offered  for  the  purpose  of  show- 
ing by  a  process  of  elimination  that  certain  cars  were 
inspected  upon  their  arrival  at  Barstow  in  other  trains 
and  that  they  were  thereafter  inspected  again  before 
their  departure  in  the  trains  involved  in  the  several 
causes  of  action. 

(Witness  continuing)  :  I  don't  know  of  my  own 
knowledge  that  I  inspected  the  cars  in  extra  1656 
east,  but  I  inspected  all  trains  coming  from  the  west 
at  night.  Extra  1641  was  made  up  in  Barstow.  I 
know  that  I  inspected  the  cars  in  1656  if  it  was  made 
up  in  Barstow  because  they  have  to  be  inspected  before 
they  leave  and  I  inspected  all  trains  going  out  during 
my  shift.  Four  inspectors  were  in  the  yard  that 
night.  2  in  the  east  end  of  the  yard  and  2  in  the 
west  end  of  the  yard  and  2  were  in  the  passenger 
service.  4  of  us  make  the  inspection  of  freight  trains. 
Mr.  Nash,  a  partner  working  with  me,  is  not  working 
for  the  company  now.  We  worked  in  the  west  end 
of  the  yard  and  all  cars  coming  from  the  west  passed 
through  our  yard.  It  is  possible  that  some  of  the 
cars  that  left  in  1656  had  arrived  in  trains  that  came 
in  during  the  daytime,  but  I  inspected  all  cars  that 
came  into  the  west  yard  from  the  west  on  mv  time  at 
night.     I  don't  know  when  all  the  cars  that  went  out 
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in  1656  came  into  the  yard  as  I  only  inspect  them  at 
the  time  of  their  arrival  in  the  west  end  of  the  yard. 
Redirect  Examination. 
I  inspected  the  cars  that  came  in  in  the  trains 
that  arrived.  The  inspectors  that  inspected  the  out- 
going trains  are  not  working  for  the  company  now. 
If  any  cars  came  into  the  yards  at  Barstow  after  6 
o'clock  p.  m.  when  I  went  on  duty  and  before  6  o'clock 
in  the  morning,  they  passed  under  my  inspection 
and  my  reports  are  made  to  Mr,  Crooks.  Mr.  Surles 
had  charge  of  the  inspection  of  cars  during  the  day 
time.  There  is  a  record  in  the  yard  with  respect  to 
those  2  particular  cars,  showing  when  they  came  in 
and  what  train  they  came  in  on  and  how  long  they 
remained  there.  If  I  made  an  inspection  of  the  par- 
ticular cars  I  have  mentioned  (A.  T.  86671  which  left 
in  extra  1641  east  on  October  10,  and  C.  M.  &  St.  P. 
25406  and  A.  T.  72821  which  left  in  extra  1656  east 
on  October  21)  and  there  is  no  report  of  any  defects 
in  these  cars  it  means  that  I  did  not  find  anything 
wrong  with  the  trains  they  were  in.  There  could 
not  have  been  anything  wrong  without  my  having 
discovered  it  and  I  could  not  have  overlooked  any 
defect. 

Testimony  of  William  Matthie. 

William  Matthie,  recalled  for  defendant,  testified: 
Direct  Examination. 

I  have  the  record  showing  in  what  train  car  A.  T. 
86671  came  in  on  and  the  date  of  its  arrival  at  Bar- 
stow  in  the  switch  list  made  out  bv  the  conductor  of 
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the  train  handling  the  car  into  the  Barstow  yards. 
It  is  a  record  and  report  made  in  the  usual  and  ordinary 
course  of  business  under  the  rules  of  the  company. 
Car  A.  T.  86671  arrived  in  Barstow  in  extra  3201 
October  4  at  10:55  p.  m.,  loaded  with  company  scrap. 
Car  D.  S.  L.  51202  arrived  at  Barstow  empty  in 
extra  1605  at  11:05  P-  ^-  o"  October  8,  1914.  Car 
C  M.  &  St.  P.  25406  arrived  at  Barstow  loaded  in 
extra  945  at  6:55  p.  m.  on  October  21.  Car  A.  T. 
72821  arrived  at  Barstow  empty  in  extra  945  at  6:55 
p.   m.   on  October  21,    19 14,   in   the  same  train   with 

C.  M.  &  St.  P.  25406. 

The  Court:  The  jury  will  understand  that  the  first 
two  cars  that  have  been  testified  to  (A.  T.  SGGyi  and 

D.  S.  L.  51202)  were  in  train  1641  east  which  left 
Barstow  on  October  10  and  to  which  counts  7  to  11 
relate,  and  that  the  last  two  (C.  M.  &  St.  P.  25406 
and  A.  T.  72821)  were  in  train  1656  east  which  left 
Barstow  October  20  and  to  which  counts  12  to  16 
relate. 

Testimony  of  J.  L.  Crooks. 

J.  L.  Crooks,  recalled  by  defendant,  testified: 
Direct  Examination. 

Car  A.  T.  86671  arrived  at  Barstow  in  extra  3201 
at  10:50  p.  m.  on  October  4.  The  cars  arriving 
in  that  train  were  inspected  by  Inspectors  Mayolett 
and  Nash.  Car  D.  S.  L.  51202  which  arrived  on 
extra  1625  on  October  8  at  11:55  P-  J""-  ^vas  in- 
spected bv  Inspectors  Eagan  and  Folts.  Cars  C.  M.  & 
St.  P.  25406  which  arrived  at  Barstow  in  train  extra 
945  east  on  October  21   at  6:55  p.  m.  was  inspected 
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by  Inspectors  Mayolett  and  Nash,  Folts  and  Veale.  Car 
A.  T.  72821  which  arrived  at  Barstow  in  extra  945 
east  on  October  21,  6:55  p.  m.,  was  also  inspected  by 
Inspectors  Mayolett,  Nash,  Folts  and  Veale.  These 
last  two  cars  came  in  on  the  same  train.  Inspectors 
Folts,  Nash  and  Veale  are  no  longer  in  the  service 
of  defendant  company.  There  were  4  inspectors  in 
the  freight  yard  at  the  times  those  cars  left  and 
whichever  two  were  not  busy  on  incoming  trains  were 
put  on  outgoing  trains,  and  all  four  of  them  inspected 
outgoing  trains  if  they  were  not  busy.  Train  1656 
east,  leaving  Barstow  on  October  21,  19 14,  was  in- 
spected by  Mr.  Mayolett,  who  has  testified,  and  by 
Mr.  Nash. 

Cross-Examination. 
When  I  say  that  Mayolett  and  Nash  inspected  A.  T. 
86671  on  October  4  I  know  that  because  our  records 
show  that  car  A.  T.  86671  came  in  on  extra  3201, 
which  arrived  on  my  shift,  and  I  know  the  inspection 
was  made  because  I  was  there  and  put  the  names 
of  the  inspectors  down  when  they  inspected  the  train 
and  saw  them  make  the  inspection  while  I  was  in 
the  freight  yard.  I  might  not  have  seen  them  begin 
work  on  the  train,  but  I  saw  them  at  some  time 
during  the  time  they  were  working.  I  know  that 
they  made  a  thorough  inspection  on  October  4  aside 
from  what  I  know  they  are  supposed  to.  If  I  remem- 
ber right  car  D.  S.  L.  51202  came  in  at  11:05  P-  "i- 
on  October  8,  and  the  same  is  true  in  regard  to  my 
knowledge  of  the  inspection  of  the  cars  in  that  train 
as  it  is  in  regard  to  extra  3201   that  it  was  the  in- 
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spector's  duty  to  inspect  the  train  and  that  he  found 
nothing  wrong  with  it  on  October  8.     C.  M.  &  St.  P. 
car  25406,  involved  in  counts  12  to  16,  was  inspected 
by  4  men,  there  were  4  inspectors  on  duty  at  that  time 
and  there  were  4  inspectors  inspected  that  train.     Car 
C.  M.  &  St.  P.  25046  and  A.  T.  72821,  which  arrived 
in   extra  945   east  on  October  4  and  which   are   in- 
volved in  counts   12  to   16,  were  both  inspected  by  4 
inspectors.     I  know  that  they  inspected  that  train  and 
my  book  shows  that  all  4  were  on  that  train.    Mayolett 
and   Nash   worked   together   in   the  west   end  of   the 
yard  and  the  others  on  the  east  end.    Inspectors  Mayo- 
lett and  Nash  were  working  together  at  the  time  of  the 
arrival  of  this  train  extra  945  east  in  which  car  C.  M. 
&  St.  P.  25406  and  A.  T.  72821  arrived  on  October 
21,  and  they  inspected  the  rear  or  west  end  of  that 
train.     The  train  in  which  C.  M.  &  St.  P.  25406  was 
hauled  when  it  left  Barstow  was  extra  1656  east,  which 
is  shown  by  the  records  made  in  my  book  at  the  time 
to  have  been  inspected  at  the  time  of  its  departure 
by  Inspectors  Mayolett  and  Nash.     I  make  the  record 
of  the  trains  that  these  men  are  supposed  to  inspect 
at  the  time  the  inspection  is  made,  and  in  case  they  find 
defective  cars,  they  report  the  defective  cars  to  me, 
I  put  them  down  in  this  book  after  their  inspection. 
If  they  do  not  report  any  defective  car  the  book  shows 
clear — that  there  are  no  defects.    I  have  nothing  in  this 
book  that  there  was  any  car  in  those  trains  reported 
defective.     I  know  nothing  further  about  cars  A.  T. 
86671  and  D.  S.  L.  51202,  or  as  to  their  condition  at 
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Barstow  than  what  I  have  testified  to,  and  that  is  this 
record  shows  nothing  defective  on  those  cars. 
Redirect  Examination. 
By  referring  first  to  the  switch  hst  and  then  to  the 
train  book  I  can  ascertain  by  whom  these  cars  were 
inspected.  By  referring  first  to  switch  Hst  and  then 
the  train  book  I  can  tell  that  car  A.  T.  86671  was 
ten  cars  from  the  head  end  in  train  extra  3201,  when 
it  arrived  at  Barstow  on  October  4,  19 14,  at  10:50 
p.  m.,  and  on  this  particular  train  Inspectors  Mayolett 
and  Nash  inspected  the  entire  incoming  train.  D.  S.  L. 
car  51202,  which  arrived  in  extra  1625  on  October  8, 
was  the  second  car  from  the  engine  at  the  head  end 
of  the  train,  and  it  was  inspected  by  Inspectors  Egan 
and  Folts.  The  two  inspectors  worked  together  and 
both  started  at  the  rear  end  of  the  train.  The  entire 
train  which  contained  car  A.  T.  86671,  which  was 
subsequently  taken  from  the  yard  by  extra  1641,  was 
inspected  by  Mayolett  and  Nash  when  it  came  in,  and 
the  entire  train  which  contained  car  D.  S.  L.  51202, 
which  was  another  car  taken  from  the  yard  by  train 
extra  1641,  was  inspected  by  Egan  and  Folts  when  it 
came  in.  When  extra  945  arrived  at  Barstow  on  Oc- 
tober 21,  car  C.  M.  &  St.  P.  25406  was  7  cars 
ahead  of  the  caboose  at  the  rear  end  of  the  train,  and 
car  A.  T.  ^2821  was  4  cars  from  the  head  end  of  the 
train.  There  were  4  inspectors  on  that  train,  Mayolett 
and  Nash  worked  at  the  rear  and  the  other  2  men  at 
the  head  end,  and  there  were  47  cars  in  the  train. 
Where  there  are  4  inspectors  on  a  train  they  usually 
meet   just   about   the   center   of    the   train.      52    cars 
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were  on  extra  3201  on  October  4  and  44  cars  were  in 

1625  on  October  8. 

Recross-Examination. 
Car  A.  T.  72821  was  not  inspected  by  Mayolett  as 
it  was  on  the  head  end  of  the  train. 

Testimony  of  R.  L.  Surles. 

R.  L.  Surles,  called  by  defendant,  testified: 
Direct  Examination. 

I  am  now  and  for  5  years  past  have  been  car  in- 
spector for  defendant  at  Barstow.  I  have  worked 
for  the  Southern  the  Seaboard  Air  Line,  and  the 
Southwestern,  and  St.  Louis  and  Southwestern,  and 
have  been  engaged  in  inspecting  cars  for  the  defendant 
and  other  railroad  companies  for  17  or  18  years. 
I  was  day  inspector  of  cars  at  Barstow  in  the  month 
of  October,  1914,  and  Inspectors  ^^'heeler  and  Thursby 
and  Hanson  and  Jack  Kelleher  worked  under  me  dur- 
ing that  month.  In  the  month  of  October,  Inspectors 
\\'heeler  and  Thursby  inspected  both  in  and  out  going 
freight  trains,  and  they  inspected  the  entire  train 
extra  1641  leaving  Barstow  in  charge  of  Conductor 
Kelly  on  October  10  at  i  p.  m.  on  the  14th,  1914, 
which  contained  car  A.  T.  86671  that  came  into  the 
yards  on  the  4th  or  6  days  before,  and  D.  S.  L.  car 
51202  that  came  in  on  the  8th,  on  its  departure  from 
Barstow. 
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J.  C.  Wheeler,  a  witness  for  defendant,  testified: 
Direct  Examination. 

My  name  is  John  C.  Wheeler.  I  am  one  of  the  car 
inspectors  at  Barstow,  CaUfornia,  for  the  defendant 
company  and  was  on  the  loth  day  of  October,  19 14. 
I  was  working  in  the  day  time  and  inspected  both 
incoming  and  outgoing  trains.  I  inspected  outgoing 
train  extra  1641  leaving  Barstow  at  i  p.  m.  on  Oc- 
tober 10,  1914,  in  company  with  Inspector  Thursby. 
According  to  the  books  I  think  I  inspected  the  head 
end  and  Thursby  the  rear  end  of  the  train  at  or 
about  the  time  of  its  departure.  If  there  had  been 
any  defective  cars  disclosed  by  that  inspection  we 
would  have  reported  to  the  head  inspector,  and  if  it 
was  in  bad  order  we  would  have  bad-ordered  the  cars. 
Mr.  Surles  was  head  inspector  at  that  time.  Our  in- 
spection at  that  time  was  of  such  a  character  as 
would  enable  us  to  discover  any  defect  that  may  have 
existed  in  the  cars  in  that  train.  We  have  to  couple  up 
the  hose  and  that  brings  us  down  on  the  car  where  we 
can  see  the  couplers  and  defects.  In  coupling  up 
this  hose  we  have  to  get  between  the  cars  and  get 
down  and  couple  these  hose  together  on  all  the  cars 
on  the  train,  and  then  we  put  the  yard  air  in  and  set 
up  the  air,  and  then  we  have  to  go  down  one  side 
and  back  on  the  other.  That  gives  us  about  3  times 
over  the  train  and  we  are  looking  for  all  defects  while 
we  are  working  on  that,  and  while  inspecting  down 
between  the  cars  for  the  purpose  of  coupling  the  hose. 
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we  are  able  to  see  all  there  is  under  there — the  knuckles 
and  spring  and  in  case  a  rivet  should  be  broken  in 
the  center  that  would  not  be  revealed  by  an  inspection 
as  that  part  of  the  rivet,  broken  in  that  place,  would 
not  be  seen  by  the  inspector.  If  the  yoke  is  up  tight 
in  the  butt  it  is  hard  work  to  detect  a  rivet  broken 
inside  of  the  yoke.  If  it  is  broken  in  the  middle  inside 
of  the  yoke  you  could  not  detect  it  as  only  the  bottom 
part  of  the  rivet  is  visible  when  you  inspect  it. 
Cross-Examination. 

I  am  not  sure  whether  I  inspected  car  A.  T.  86671 
on  my  partner,  but  I  know  one  of  us  did,  only  by  the 
records  as  that  is  all  we  can  go  by.  I  think  D.  S.  L. 
car  51202  was  in  the  train,  but  I  am  not  sure.  If 
there  had  been  a  worn  heel  to  the  knuckle  we  would 
have  hardly  discovered  that.  There  is  no  method  by 
which  we  could  have  discovered  that  in  the  ordinary 
inspection  of  the  train  except  by  a  gage.  We  go  by  our 
eye.  We  look  at  a  coupler  and  we  can  tell  from  looking 
at  it  whether  it  is  out  of  gage  or  not  without  the 
use  of  a  gage.  The  purpose  of  a  gage  is  to  see  how 
much  it  is  out  of  guage.  We  can  tell  whether  a 
coupler  is  out  of  gage  by  our  eye,  when  walking  along, 
whether  it  is  enough  to  condemn  it  or  not.  If  the 
heel  of  the  knuckle  in  that  train  was  worn  so  that  it 
was  out  of  gage  it  could  have  been  discovered. 
Redirect  Examination. 

I  was  supplied  with  a  gage  on  that  date,  and  always, 
Mr.  Thursby  and  I  inspected  this  train,  extra  1641 
cast,  before  its  departure.  The  manner  in  which  a 
train  is  inspected  by  two  inspectors  before  it  departs 
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depends  on  where  we  are.  If  we  are  both  together  we 
both  go  up,  one  on  each  side,  but  if  we  are  separate 
we  work  to  the  best  advantage.  If  we  are  in  the 
middle  of  the  train  we  each  go  down  one  side  and  up 
the  other.  If  we  are  together  we  both  go  down  on 
the  same  side  of  the  train,  but  if  we  are  not  we  go 
around  the  train  separate,  two  on  both  sides  of  it,  and 
each  man  makes  the  entire  train  himself  in  that  way. 
Where  we  both  work  together  one  takes  one  side  of 
the  train  and  the  other  the  other  side,  but  if  we  are 
not  working  in  that  manner  we  both  undertake  to 
inspect  the  entire  train  and  we  call  it  doubling,  but 
when  we  highball  them  then  we  have  to  be  one  on  each 
end  of  the  train  when  we  let  them  go  out.  I  can't 
tell  just  exactly  how  we  worked  this  one  particular 
train,  but  am  just  stating  the  different  ways  we  work. 
Sometimes  we  both  go  up  over  the  train,  one  on  each 
side,  from  wherever  it  happens  we  are.  If  we  are  in 
the  middle  of  the  train  w^e  sometimes  go  each  way,  to 
save  walking  up  and  back;  we  double  the  train;  but 
the  air  is  generally  in  the  center  of  the  train,  and 
after  the  engine  cuts  on  we  are  done  with  the  train. 
When  we  are  together  I  go  up  one  side  of  the  train 
and  come  back  to  where  I  started  from,  and  he  goes 
up  and  come  back  to  where  he  started.  The  air  is  in 
the  center.  If  we  both  went  one  way  the  two  of  us 
would  double.  After  we  get  the  air  tested  the  engine 
backs  on  and  we  take  the  ground  air  out  of  the 
train  and  cut  in  the  engine  and  give  the  highball  and 
at  that  time  one  of  us  has  to  be  on  the  engine  and  the 
other  on  the  caboose.     That  is  what  I  meant  bv  the 
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highball  signal  which  is  given  at  the  completion  of 
our  inspection  and  that  is  what  I  meant  by  one  of  us 
being  on  each  end  of  the  train.  When  inspecting  in- 
coming trains  we  start  in  and  work  down  on  one 
side  in  partners  or  pairs.  W^e  sometimes  go  back  to 
the  head  end  and  come  up  over  them  in  pairs,  but  it  is 
not  always  convenient  for  us  both  to  be  in  the  same 
place.  Our  manner  of  working  depends  entirely  on 
whether  there  are  two  for  an  inspection.  I  inspected 
half  of  that  train,  going  down  on  one  side  and  back 
on  the  other.  I  remember  what  kind  of  a  car  D.  S.  L. 
51202  is. 

Testimony  of  H.  A.  Thursby. 

H.  A.  Thursby,  called  by  defendant,  testified: 
Direct  Examination. 

I  was  working  for  the  defendant  company  in  con- 
nection with  Mr.  Wheeler.  When  inspecting  the  in- 
coming trains  the  men  are  given  what  is  called  the 
line  up,  which  shows  the  name  of  the  train,  unless  it 
is  an  extra,  the  conductor's  name,  and  the  engine  num- 
ber. We  proceed  to  the  end  of  the  yard  in  which  the 
train  arrives,  and  after  it  stops  and  a  stretch  of  the 
train  is  made  we  proceed  to  the  head  end  of  the  train, 
making  the  customary  inspection  of  safety  appliances, 
couplers,  draft  gears,  brake  rigging,  trucks  and  wheels, 
and  other  appliances,  afterwards  going  back  over  the 
train  and  making  whatever  repairs  are  necessary.  In 
making  a  repair  we  generally  card  a  car  for  repair, 
if  a  light  repair,  or  if  it  is  in  bad  order  it  has  to  go 
to  the  repair  track  and  we  put  a  tag  on  it.  and  also 
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make  a  duplicate  stating  the  repair  and  turning  that 
into  the  hands  of  the  head  inspector.     On  outgoing 
trains  we  generally  work  a  little  different;  that  is  to 
say,  we  work  in  whichever  way  is  to  the  best  advan- 
tage of  ourselves,  where  there  is  two  men  on  the  train, 
and  it  is  customary  to  work  the  trains  out  with  what  is 
called  the  ground  air  in  the  yard,  and  where  there  is 
two  men,  as  a  rule,  we  start  in  the  middle  of  the  train ; 
one  man  goes  one  way  and  the  other  the  other,  not 
necessarily   on   opposite   sides    of   the   train,    and    we 
double  around  the  train  and  back,  each  man  making 
an  inspection  of  one-half  the  train  on  both  sides.     We 
then  put  in  the  ground  air  and  charge  the  train.    When 
the  highball  is  given  it  is  necessary  for  one  inspector  to 
be  at  one  end  of  the  train  and  one  at  the  other  while 
testing  the  air  brakes  when  they  are  actually  set  from 
the  engine  to  show  there  are  no  cuts  or  leaks  in  the  air 
line  of  the  train.     An  angle  might  be  turned  thereby 
shutting  off  the  flow  of  air,  in  which  case  we  couldn't 
make  a  sufficient  test  unless  one  man  was  at  each  end. 
When  a  train  enters  the  yards  this  incoming  inspec- 
tion occurs  and  then  the  train  is  broken  up  and  another 
train  made  up,   and  before  that   departs   we   give   it 
this  outgoing  inspection.     I  have  been  engaged  in  in- 
specting cars  about  2^  years  for  the  defendant  com- 
pany.    Previous  to  that  I  had  been  55^  years  in  the 
transportation  department,  and  in  connection  with  my 
duties  in  the  transportation  department  I  had  occasion 
to  be  about  cars  and  know  about  their  inspection  and 
the  manner  in  which  they  were  inspected.     According 
to  the  head  inspector's  records  I  was  one  of  the  in- 
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spectors  who  inspected  D.  S.  L.  car  51202  in  train 
extra  1641  leaving  Barstow  at  i  p.  m.  on  October  10, 
but  I  couldn't  say  for  sure.  I  was  one  of  the  in- 
spectors on  that  train  and  inspected  it  in  the  manner 
that  I  have  stated.  The  inspection  that  I  made  of  that 
train  and  of  the  cars  in  the  train  was  of  such  a 
character  as  would  enable  me,  as  an  experienced  car 
inspector,  to  discover  any  defects  in  any  of  the  cars 
in  that  train.  When  we  started  out,  the  2  men,  from 
the  center  of  the  train,  we  looked  over  all  the  safety 
appliances,  including  grab  irons,  sill  steps,  couplers, 
draft  gear,  brake  rigging  and  trucks ;  and  in  inspecting 
the  couplers  we  went  underneath  each  end  of  the 
car  and  looked  at  the  yoke  rivets  and  draft  springs 
and  the  draft  timbers,  in  wooden  frame  cars,  so  that 
in  case  of  a  broken  rivet,  where  it  would  show,  we 
would  detect  it;  we  examined  the  couplers.  When 
the  train  has  been  stretched  it  will  show  to  a  man's 
eye  whether  it  is  out  of  gage  or  not,  and  in  such  cases 
we  gage  it,  and  if  it  is  out  of  gage,  have  the  knuckle 
or  lock  removed,  as  the  case  may  be.  I  was  supplied 
with  a  gage  at  the  time  I  made  an  inspection  of  this 
train  in  connection  with  Mr.  Wheeler.  Where  a  car  or 
an  appliance  is  out  of  gage  we  have  to  determine  the 
cause  generally  by  removing  the  knuckle  and  lock  and 
replacing  it  with  new  material.  That  cannot  be  done 
when  the  train  is  made  up,  and  it  is  necessary  to  have 
the  train  crew  make  the  cut  so  that  we  can  work 
on  it  if  we  find  it  defective.  Only  the  bottom  part  of 
the  yoke  rivet  is  visible  to  the  eye  upon  inspection, 
and  if  a  break  occurs  anywhere  inside  of  the  yoke  it 


The  Atchison,  Topeka  and  Santa  Fe  Ry.  Co.    259 

(Testimony  of  H.  A.  Thursby.) 

probably  could  not  be  observed  by  visual  inspection 
unless  it  had  dropped  down  sufficiently  to  show  that 
there  was  slack  there. 

Cross-Examination. 
One  of  these  rivets  has  a  round  head  and  there  is 
not  generally  a  square  shoulder  next  to  that  head.  If  a 
rivet  is  broken  it  will  not  ordinarily  drop  down  because 
it  is  heated  when  put  in  and  driven  up  tight  and  if 
there  is  a  crevice  or  seam  inside  the  shank  it  would 
naturally  fill  right  in  there  and  the  rivet  spreading 
would  prevent  it  from  dropping  down.  After  the  rivet 
cools  it  becomes  smaller  to  some  extent,  and  when  a 
rivet  is  broken  it  ordinarily  drops  out.  If  a  coupler 
is  defective  by  reason  of  the  fact  that  the  heel  of  it 
is  worn,  that  should  be  discovered  by  the  inspector  in 
making  his  investigation.  If  the  draw-bar  on  D.  S.  L. 
51202  car  was  pulled  off  by  reason  of  the  fact  that 
the  knuckle  slipped  by  on  car  A.  T.  86671  and  threw 
the  air  into  emergency,  then  even  if  the  draw-bar  on 
D,  S.  L.  51202  had  been  in  such  condition  that,  ordi- 
narily, it  would  stand  a  strain,  it  is  possible  that  the 
force  applied  by  reason  of  the  sudden  breaking  in  two 
of  the  train  would  pull  the  draw-bar  out  notwithstand- 
ing that  good  condition. 

Testimony  of  E.  J.  Kelly. 

E.  J.  Kelly,  called  by  defendant,  testified: 
Direct  Examination. 

My  name  is  E.  J.  Kelly.  I  am  a  conductor  in  the 
employ  of  the  defendant  company,  and  was  in  charge 
of  train  extra  east  1641  at  the  time  that  train  broke  in 
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two  at  Danby.  As  we  were  approaching  the  west 
switch  at  Danby  the  engineer  slowed  up  for  the  switch, 
and  the  knuckle  broke  in  car  A.  T.  86671,  the  19th 
car  ahead  of  the  caboose,  throwing  the  air  into  emer- 
gency and  pulling  the  draw  bar  out  of  car  D.  S.  L. 
51202.  The  knuckle  pulled  by  and  a  portion  of  the 
knuckle  was  broken.  I  examined  both  draw-bars  at 
the  point  where  the  broken  knuckle  occurred  and  found 
that  there  was  nothing  that  could  have  been  seen  from 
the  outside.  We  had  examined  that  train  thoroughly 
every  time  we  stopped.  The  coupler  which  broke  was 
an  R.  E.  Janney  coupler  which  as  applied  to  a  freight 
car  will  weigh  about  200  pounds.  That  is  a  correct 
model  of  an  R.  E.  Janney  coupler  and  this  part  called 
the  knuckle  weight  about  15  or  20  pounds.  I  dis- 
covered that  there  was  a  portion  of  this  heel  of  the 
knuckle  broken  off.  I  should  judge  about  2  inches, 
and  there  was  another  piece  chipped  off  the  shoulder. 
I  examined  the  point  of  both  of  those  breaks  and 
made  such  an  examination  as  to  enable  me  to  determine 
whether  or  not  they  were  new  or  old  breaks,  and  1 
found  that  they  were  both  new  break?.  The  points 
at  which  the  breaks  occurred  were  not  such  as  could 
have  been  discovered  without  taking  the  coupler  apart. 
I  made  a  particular  examination  of  this  for  the  purpose 
of  making  a  report  on  it,  and  I  made  such  a  report  in 
the  usual  and  ordinary  course  of  business  to  my  su- 
perior, which  is  called  the  810  telegraph  report,  and 
another  called  the  813  report.  I  made  an  examination 
of  the  car  immediately  after  the  accident  on  that  same 
night  before  I  left  Danby.     I  had  to  examine  it  before 


The  Atchison,  Topeka  and  Santa  Fe  Ry.  Co.    261 

(Testimony  of  E.  J.  Kelly.) 

I  could  put  another  knuckle  into  it.  I  took  this  broken 
knuckle  out  and  put  another  one  in.  I  made  that  810 
telegraphic  report  in  duplicate  and  that  a  copy  of  the 
wire  report  which  is  transmitted  by  wire  to  the  train- 
master's office,  the  original  of  which  was  filed  at  Goffs. 
The  813  is  a  written  report  that  I  made  to  the  superin- 
tendent at  the  end  of  the  trip.  This  813  report  is  the 
original  report  made  to  the  trainmaster's  office  regard- 
ing any  accident  that  may  happen  on  the  line,  made 
as  soon  after  the  accident  as  we  can  find  time  to  make 
it,  and  this  is  the  original.  I  have  stated  just  what  I 
discovered  in  my  examination  of  the  R.  E.  Janney 
coupler  on  car  A.  T,  86671  and  that  examination  was 
as  careful  as  I  could  make  it.  The  effect  of  the  break 
in  the  knuckle  on  the  R.  E.  Janney  coupler  on  car  A.  T. 
86671  was  to  throw  the  air  into  emergency  and  that 
pulled  the  draw-bar  out  on  D.  S.  L.  51202,  which  was 
the  second  car  from  the  engine.  There  was  a  piece 
chipped  off  the  shoulder  of  the  knuckle  which  was 
on  A.  T.  86671,  but  it  would  not  be  apparent  from 
the  outside  to  a  car  inspector  and  the  coupler  would 
still  remain  coupled  unless  you  had  some  severe  thing 
to  overcome  it,  and  a  piece  might  be  broken  off,  as  I 
found  it  on  that  coupler,  and  still  the  train  stay  to- 
gether from  Barstow  out  to  Danby,  but  I  do  not  think 
that  piece  was  broken  at  Barstow;  I  think  it  was 
broken  afterwards.  Train  No.  1641  was  made  up  at 
Barstow  and  we  had  traveled  about  115  miles  before 
the  break  in  two  occurred,  and  during  that  115  miles  I 
watched  that  train  go  by  me  at  Newberry,  Bagdad, 
Ludlow  and  Daggett.     By  "letting  the  train  go  by  me" 
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I  mean  that  our  instructions  are  that  all  engineers  will 
move  a  train  slowly  so  that  we  can  see  it  in  passing  in 
order  that  some  member  of  the  train  crew  may  ob- 
serve the  trucks  and  see  whether  anything  is  dragging 
or  anything  is  wrong,  for  bolts  might  come  down  and 
permit  a  draw-bar  to  hang  a  little  low.  It  is  usual 
and  customary  for  the  conductor  and  brakeman  to 
make  an  inspection  of  the  train  by  allowing  it  to  go 
by  them  between  division  terminals  at  every  stop  under 
special  rules  in  the  time  card  which  read: 

"Rule  6.  No  freight  train  must  run  more  than 
thirty  miles  without  stop  being  made  for  inspection  of 
train." 

**Rule  15.  When  for  any  cause  a  freight  train  is 
stopped  the  engineman  in  starting  it  must  move  it  at  a 
speed  that  will  permit  the  trainmen  to  observe  every 
wheel  and  know  that  brakes  are  not  sticking." 

Between  the  time  we  left  Barstow  and  the  time  we 
arrived  at  the  east  switch  at  Danby  we  made  the  in- 
spection required  by  those  rules  at  every  stop,  and  the 
engineer  complied  with  the  rules  in  permitting  the  train- 
men to  examine  the  train  at  a  rate  of  speed  so  they 
could  get  on.  If  any  brakeman  of  my  crew  had  dis- 
covered anything  wrong  with  any  of  the  brake  rigging, 
wheels,  couplers,  or  other  equipment  in  that  train  they 
would  have  told  me  about  it,  and  those  things  are  all 
included  in  the  general  inspection  of  the  train  while  in 
transit  at  all  stops.  It  was  customary  and  usual  to 
examine  the  couplings  as  these  trains  move  by  as  well 
as  the  brake  rigging  and  wheels  and  to  watch  every- 
thing in  general  as  far  as  we  could,  and  if  anything 
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out  of  the  ordinary  is  discovered  I  go  to  work  and 
repair  it  if  it  is  of  such  a  nature  that  I  can.  From 
the  time  we  left  Barstow  until  the  time  we  approached 
the  west  switch  at  Danby  on  October  10  no  brakeman 
of  my  crew  reported  to  me  anything  wrong  with  any 
part  of  the  equipment  in  that  train,  and  during  that  trip 
I  did  not  discover  anything  wrong  in  any  part  of  the 
equipment.  At  the  time  we  left  Barstow  there  was  no 
condition  which  I  was  acquainted  with  or  which  I 
could  see  which  would  cause  me  to  forsee  that  my 
train  would  break  in  two.  At  the  time  I  started  on  that 
trip  there  was  nothing  which  would  cause  me  to  forsee 
that  we  were  liable  to  be  delayed  before  reaching 
Needles  and  there  were  no  defects  in  the  train  or  in 
the  coupling  at  the  time  we  departed  from  Barstow 
that  could  be  seen.  At  the  time  I  left  Barstow  I  had 
extra  knuckles  in  the  caboose  in  my  train,  for  it  is  cus- 
tomary for  conductors  to  carry  extra  knuckles  and  all 
cabooses  are  equipped  with  them,  so  that  in  case  we 
break  one  out  on  the  road  we  can  replace  it.  Following 
my  discovery  as  to  the  condition  of  the  knuckle  on  A.  T. 
86671  the  first  thing  for  me  to  do  was  to  get  a  flag 
out  to  protect  the  train  because  we  were  going  against 
No.  7  and  No.  i  and  two  9's  and  No.  4  was  following 
and  I  had  a  meet  with  955  at  Danby.  We  were  going 
against  four  regular  passenger  trains  and  had  a  posi- 
tive meet  order  for  955  at  Danby.  After  the  break 
in  two  I  got  the  flagmen  out  to  protect  the  front  and 
rear  ends  of  the  train  while  I  tied  the  train  down — by 
which  I  mean  that  I  set  a  sufficient  amount  of  hand 
brakes  so  that  the  train  would  not  roll  on  the  grade. 
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I  think  I  set  15  hand  brakes  all  told  on  both  portions 
of  the  train  and  did  that  alone  as  I  had  only  2  brake- 
men  with  me  and  had  sent  oue  to  the  west  of  the 
train  to  protect  the  trains  moving  in  the  same  direc- 
tion, and  had  sent  the  other  ahead  of  the  train  to 
protect  trains  moving  towards  me.  Before  sending 
those  flagmen  out  I  had  not  told  either  one  of  them 
the  nature  or  extent  of  the  trouble  we  were  in.  After 
setting  the  hand  brakes  I  first  put  the  knuckle  in  A.  T. 
86671  and  then  I  went  to  the  head  end  and  chained  up 
D.  S.  L.  51202,  the  second  car  from  the  engine,  as  I 
could  not  put  a  knuckle  in  that  because  the  draw-bar 
was  pulled  out  on  the  east  end  and  in  order  to  move 
that  car  I  had  to  chain  it  up  to  the  car  between  it  and 
the  engine.  I  can  best  show  the  process  of  chaining 
up  by  this  model.  The  truck  sets  in  underneath  and 
the  chain  is  fixed  to  the  opposite  car  and  run  around 
in  under  the  transom  one  side  and  on  the  other  side 
over  the  top,  and  it  is  there  brought  around  and  usually 
hooked  across  to  the  good  draw-bar  on  the  other  car. 
We  took  the  broken  coupler  out  and  chained  the  other 
car  to  the  bad  order  and  drew  up  all  the  slack  we 
could.  That  is  a  practice  that  is  usually  and  customarily 
engaged  in  by  trainmen  in  case  of  a  break  in  two  and 
has  been  ever  since  I  have  been  engaged  in  the  busi- 
ness for  over  2']  years,  during  which  time  I  have 
worked  for  the  Pennsylvania,  Illinois  Central,  Southern 
Railway,  Louisiana  and  Arkansas,  Union  Pacific  and 
the  Santa  Fe  Companies.  After  I  got  the  D.  S.  L.  car 
51202  chained  up  I  coupled  in  the  air  on  the  front  por- 
tion and  went  back  and  made  the  coupling  on  the  car 
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A.  T.  86671,  in  which  I  had  put  the  new  knuckle,  and 
cut  the  air  in  and  let  my  brakes  off  and  gave  the  engi- 
neer the  signal  to  proceed.  The  air  connections  were 
still  all  right  on  the  D.  S.  L.  car  as  they  had  not  been 
pulled  out  or  broken  and  I  had  air  through  the  entire 
train,  and  after  I  got  the  air  hose  connected  up 
again  I  had  a  through  air  line  and  a  full  100%  of 
the  cars  in  the  train  which  could  be  operated  from 
the  engine  by  means  of  air,  and  after  I  got  my  air  I 
loosened  the  15  hand  brakes  which  I  had  theretofore  set 
and  then  gave  the  engineer  a  proceed  signal.  Our 
intentions  were,  if  we  could,  to  pull  that  entire  train  in 
with  a  chain  on  the  siding.  We  did  not  make  a  flying- 
switch  because  that  is  bone-head  work  in  a  place  of  that 
kind  and  besides  we  were  on  a  little  over  one  per  cent 
grade  I  had  one  man — and  that  was  myself,  and  there 
was  a  derail  in  there  and  I  would  have  had  3  things 
to  do  at  once.  I  would  have  had  to  cut  that  car  off  and 
get  off  and  turn  the  switch  and  then  get  on  and  ride  it 
in  and  it  would  not  have  been  a  safe  thing  to  undertake, 
even  if  it  had  been  a  practicable  thing,  and  I  wouldn't 
want  to  undertake  a  flying  switch  there  with  three  men. 
As  I  started  to  proceed  after  chaining  up  the  car  I 
hadn't  called  the  flagmen  in.  At  the  time  I  chained  up 
and  started  to  haul  the  car  I  regarded  that  as  the 
speediest  method  of  clearing  the  main  track,  and  there 
was  reason  at  that  time  for  exercising  speed  because  I 
had  a  meet  with  extra  955  and  I  was  ahead  of  No.  4 
and  facing  four  opposite  passenger  trains,  which  made 
it  important  that  I  get  the  track  cleared  as  quickly  as 
possible.    I  made  all  the  headway  I  could  by  myself  and 
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was  working  by  myself.  It  is  not  customary  or  usual 
for  a  conductor  under  those  circumstances  to  call  to 
his  assistance  any  one  until  he  has  exhausted  his  own 
resources.  It  is  the  practice  for  a  man  to  use  every- 
thing he  can  until  he  knows  he  cannot  do  anything 
further  without  assistance.  I  did  not  know  that  there 
was  any  assistance  at  my  command  at  that  time.  I 
knew  we  had  a  meet  with  extra  955  west,  but  at  that 
time  they  were  a  mile  from  the  rear  end  of  my  train 
which  wouldn't  lack  much  of  being  half  a  mile  long,  as 
we  had  49  cars,  including  the  caboose.  After  I  gave 
A.  J,  Brown,  engineer,  the  go-ahead  signal  he  pulled 
the  train  about  a  car  length  with  the  chain,  which 
broke  under  the  steady  pull  and  made  it  necessary  for 
me  to  re-tie  the  train  down  and  go  up  and  see  what 
the  trouble  was.  When  I  chained  up  this  car  the  point 
to  which  I  intended  to  haul  it  by  means  of  the  chain 
was  to  the  passing  track  or  side  track  at  Danby,  as  it 
was  necessary  to  haul  it  that  distance  in  order  to  un- 
block the  main  line.  I  released  all  the  brakes  on  those 
15  cars  and  after  I  chained  the  cars  I  went  back  and 
released  them.  When  we  had  the  train  coupled  to- 
gether with  the  broken  knuckle  replaced  the  slack  was 
all  shoved  back  to  the  rear,  but  Engineer  Brown 
started  it  by  starting  each  car  separately  as  it  should 
have  been  started.  He  didn't  overwork  the  engine  on 
the  start  or  take  it  with  a  jerk,  and  he  had  moved 
about  a  car  length  when  the  second  break  in  two 
occurred  when  the  chain  broke,  but  didn't  pull  out  any 
more  draw-bars,  and  then  I  tied  the  train  down  again 
from  the  rear  end  and  went  over  to  the  front  end  and 
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cut  the  engine  off  and  told  him  that  if  955  was  up 
there  to  tell  them  to  come  down.  When  I  tied  the  train 
down  the  second  time  I  set  eight  hand  brakes  on  the 
rear  end.  The  first  time  I  tied  the  train  down  I  guess  it 
took  18  minutes  and  the  second  time  about  10  minutes 
as  I  had  all  my  brakes  together  the  second  time.  To 
untie  the  train  the  first  time  took  about  7  or  8  minutes 
and  the  second  time  about  6  or  7  minutes.  After  I 
had  tied  the  train  down  the  second  time,  I  then  chained 
up  the  D.  S.  L.  car  to  the  car  which  was  next  to  the 
engine  and  then  I  had  Brown  head  up  the  main  line  east 
of  the  switch  with  his  engine,  and  engine  955  came  out 
on  the  main  line  and  pulled  those  two  chained  up  cars 
into  clear.  For  the  955  to  getthere  after  Brown  had 
uncoupled  the  1641  took  over  5  minutes.  At  the  time 
the  chain  broke  Brown  had  not  headed  in  on  the  west 
switch  but  his  engine  was  just  within  a  few  feet  from 
the  switch,  but  by  cutting  off  his  engine  when  he  pro- 
ceeded east  he  left  car  D.  S.  L.  51202  and  the  car  next 
to  the  engine  where  engine  955  could  pick  them  up  and 
Brown  went  down  far  enough  to  communicate  with 
the  955  and  then  he  backed  up  and  stopped  into 
clear  until  the  955  pulled  those  two  cars  in  on  the 
siding.  Brown  then  backed  engine  1641  down  over 
the  switch  and  went  in  on  the  siding  and  got  those 
two  cars  which  were  chained  together  and  backed  up 
to  the  train  and  pulled  the  train  in  and  at  that  time 
the  other  two  cars  on  the  east  end  of  his  engine  and 
the  balance  of  the  cars  on  the  west  end  and  with  2 
ahead  of  the  engine  and  47  behind  the  engine  we  got 
into  clear  and  stayed  there  until  all  the  passenger  trains 
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left.  Later  we  put  the  crippled  car  on  the  spur  track 
and  left  it  at  Danby.  There  was  nothing  wrong  with 
the  coupler  on  the  car  ahead  of  D.  S.  L.  51202,  so 
that  955  didn't  have  to  chain  up  anything,  as  the  chains 
we  applied  held  the  second  time  and  955  then  got  in 
on  the  siding  a  sufficient  distance  for  the  1641  to 
clear  and  get  in  behind  the  two  cars.  But  for  this 
break  in  two  we  would  have  been  ready  to  leave  Danby 
at  9:10  after  meeting  all  the  trains  we  were  required 
to  meet  at  that  point. 

Cross-Examination. 
It  took  me  about  50  minutes  to  clear  the  main  line 
at  Danby  after  the  occurrence  of  the  accident  which 
happened  at  8:05.  I  was  at  Danby  for  a  total  period 
of  2  hours  25  minutes,  as  near  as  I  can  get  at  it,  and  55 
minutes,  or  maybe  a  little  bit  longer,  was  consumed 
in  clearing  the  track,  but  I  didn't  keep  any  tab  of  the 
time,  but  possibly  my  827  will  show  that.  I  have  noth- 
ing here  but  the  810  and  813.  The  810  telegraphic 
report  of  the  accident  was  made  and  filed  at  Goffs. 
The  813  report  was  made  the  night  of  the  accident 
enroute  between  Danby  and  Needles  and  mailed.  The 
only  report  other  than  those  two  was  our  82y  delay 
report,  of  which  that  is  an  exact  copy,  and  from  which 
I  will  read  what  I  said  about  the  delay  at  Danby. 
(Reads)  "Arrived  at  Danby  at  8:05  p.  m.  and  departed 
at  10:30,  2  hours  25  minutes,  pulling  out  a  draw-bar 
on  D.  S.  L,  51202  and  meet  extra  955,  No.  i.  No.  7, 
two  sections  of  No.  9  and  No.  4."  I  have  my  notation  in 
here  as  to  trouble  with  the  19th  car,  which  reads,  "Bad 
order  knuckle  in  86671."    These  two  reports  were  made 
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to  Trainmaster  Mr.  Matthie.  The  report  to  the  Inter- 
state Commerce  Commission  evidently  was  not  based 
upon  my  report.  I  state  on  this  form  810  that  a  knuckle 
broke  on  this  A.  T.  86671  (witness  referring  to 
models).  That  knuckle  was  broken  across  about  2 
inches  and  the  end  was  chipped.  The  heel  was 
chipped  about  half  an  inch  wide  and  about  half  way 
down  the  length  of  the  heel  of  the  knuckle.  The 
knuckle  was  not  worn  enough  to  cause  any  trouble.  I 
took  the  knuckle  out  of  the  car  and  left  it  on  the 
ground  at  the  place  of  the  accident.  I  didn't  take  it  to 
Danby,  but  left  it  on  the  ground.  I  just  made  mention 
of  a  broken  knuckle.  I  made  it  in  the  shortest  form. 
I  did  not  make  report  to  anyone  that  the  knuckle 
was  worn.  Those  are  the  only  reports  I  made.  This 
break  on  the  heel  of  the  knuckle  looked  to  be  a  fresh 
break.  The  break  indicated  that  there  was  a  latent 
defect  in  the  knuckle.  There  was  a  new  break  on 
heel  of  the  knuckle — a  piece  chipped  out.  It  was  new. 
I  gave  the  heel  of  the  knuckle  just  a  quick  examination 
as  it  was  necessary  for  me  to  get  the  line  open  up 
there  as  quickly  as  possible.  I  sized  it  up  the  best  I 
could  at  the  time.  I  would  consider  it  a  thorough  exam- 
ination. When  I  examined  the  knuckle  the  break  indi- 
cated that  it  was  a  fresh  break — there  was  no  rust 
there  to  indicate  that  it  was  an  old  break.  There 
was  a  small  sand  hole  in  it,  what  they  call  a  sand  hole, 
where  the  casting  don't  thoroughly  melt  together.  I 
remember  that.  There  is  a  pull  on  all  knuckles.  There 
was  possibly  2  things  might  have  caused  the  break — 
the  vibration  of  the   train   might  have  caused   these 
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links  to  tangle  and  as  the  cars  were  subject  to  all 
weather  conditions  we  have  cases  where  they  get  into 
that  shape  and  the  jar,  but  you  can  see  how  much 
of  a  jar  it  will  take  to  open  it,  and  then  in  case  the 
lock  should  be  broken  is  another  thing  that  could 
produce  it.  The  lock  was  O.  K.  in  this  car.  I  used 
the  same  lock  over  and  didn't  put  in  a  new  lock.  Now 
you  understand  you  take  a  train  in  motion  where  the 
links  are  subject  to  weather  conditions,  they  will  get 
tangled  and  get  in  this  shape,  and  a  sudden  jar  or 
slack  or  anything,  if  a  knuckle  or  draw-bar  is  not 
working  properly  will  permit  the  lock  to  open.  In  time 
you  know  the  rust  forms  on  there.  It  is  the  continued 
use  of  it  in  all  kinds  of  weather  that  causes  the  rust. 
There  was  no  jar  in  that  train  until  we  felt  the  air 
going  into  emergency.  I  don't  think  the  engineer  used 
the  air  just  before  he  stopped.  He  claims  he  did  not 
and  I  don't  think  he  used  the  air.  I  couldn't  feel  any 
jar  of  any  kind.  He  had  no  occasion  to  use  the  air.  He 
had  not  shut  ofif  the  power  and  he  was  drifting  along. 
I  was  on  the  train.  Usually  going  into  that  point 
slowing  up  for  the  switch  it  is  not  necessary  to  set  the 
air.  He  leaves  off  the  steam  a  little  at  a  time  until  they 
get  the  switch  open  and  then  he  pulls  in.  There  was 
no  sudden  jar  of  the  train  only  when  the  air  went 
into  emergency,  and  the  air  going  into  emergency  was 
produced  by  the  knuckle  slipping  by.  The  cause  of 
that  knuckle  slipping  by  was  not  the  worn  condition 
of  the  knuckle.  I  don't  think  that  is  it  altogether. 
As  I  tell  you,  the  vibration  of  the  train  was  liable  to 
kink  that  chain  and  permit  that  to  slip  by.    The  vibra- 
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tion  of  the  train  would  kink  this  chain,  which  would 
shorten  the  cut  off  chain,  and  if  they  had  a  little  jar 
it  would  open  that  and  permit  those  to  slip  by.  That 
is  exactly  .what  I  think  done  it.  The  knuckle  possibly 
didn't  have  a  clear  space  against  the  lock  block  and 
chipped  a  piece  off  on  here.  Before  I  made  a  report  of 
this  accident  I  was  to  determine  what  was  the  cause 
of  it  as  nearly  as  I  could.  I  couldn't  say  whether  Mr. 
Matthie  received  that  knuckle  in  his  office.  I  don't 
know  if  he  ever  saw  this  knuckle  I  threw  off  the  train 
there.  We  usually  leave  it  lay  until  the  section  men 
pick  it  up  and  put  it  in  the  scrap  box.  The  trainmaster 
always  makes  an  investigation  and  he  had  one  in  regard 
to  this  case  at  Needles.  Mr.  Matthie  asked  me  the  next 
day  if  I  remember  rightly  what  was  done  with  the 
knuckle  and  I  told  him  it  was  left  on  the  ground.  My 
report  there  says  it  was  left  on  the  ground,  the  draw- 
bar and  the  material,  at  this  west  switch.  I  don't 
know  whether  that  knuckle  is  stated  to  be  there,  but 
that  knuckle  was  left  there  and  my  report  shows  the 
draft  rigging  was  left  there  at  the  west  switch.  There 
is  no  mention  made  of  the  knuckle  in  there  as  to 
where  the  knuckle  was  left.  There  is  no  mention 
of  it  made  in  that  report,  but  I  stated  to  Mr.  Matthie 
where  the  knuckle  was.  It  is  our  business  to  tell 
him  where  we  leave  those  things.  This  knuckle  was 
also  broken  on  the  tongue.  There  was  sufficient  space 
on  the  side  track  there  to  hold  both  trains.  The  time 
consumed  by  me  in  chaining  up  the  car  in  the  first 
instance  I  would  judge  was  about  35  or  40  minutes. 
I  went  to  the  rear  end  first  and  coupled  up  86671, 
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made  the  coupling,  cut  in  the  air  and  let  the  brakes  off. 
After  I  had  all  the  brakes  off  I  gave  the  engineer  a 
proceed  signal.  After  pulling  the  train  about  a  car 
length  the  chain  broke.  I  was  trying  to  take  the 
entire  train  in  on  the  siding  by  the  use  of  the  chain.  I 
don't  think  hauling  the  entire  train  by  means  of  a 
chain  is  a  dangerous  proposition.  After  this  chain 
broke  the  first  time  I  re-tied  the  train  down  and  went 
back  to  the  head  end  and  sent  our  engine,  the  1641, 
up  to  notify  the  955  to  come  down  and  pull  these  cars 
in.  The  matter  of  rechaining  it  the  second  time  was 
only  a  matter  of  hooking  the  chains  together.  Then 
the  engineer  on  955  hitched  onto  the  first  car  in  the 
train  and  pulled  the  good  car  and  the  car  that  had  the 
pulled  out  draw-bar  into  the  siding.  The  reason  that 
the  engineer  on  the  955  didn't  take  that  car  up  and  put 
in  on  the  switch  in  the  first  place  was  they  had  too 
many  passenger  trains  due  there,  and  it  would  delay 
the  traffic  if  he  did  that.  He  had  no  occasion  to  do 
that.  He  would  have  to  push  his  train  out  on  the  main 
line  and  put  a  flag  out  against  the  passenger  trains. 
From  where  he  was  at  it  would  have  taken  him  at 
least  30  minutes  to  back  out  on  the  main  line.  By 
the  time  he  got  to  the  rear  end  of  his  train  and  put  a 
flag  out  a  distance  to  insure  the  stopping  of  these 
passenger  trains  with  safety,  and  shoving  his  train  out, 
he  couldn't  have  done  it  in  less  than  30  minutes.  He 
would  have  to  send  a  flag  out  a  sufficient  distance  to 
insure  the  safety  of  that  passenger  train.  At  that 
location  he  would  have  to  send  a  flagman  more  than 
half  or  mile  or  half  a  mile  at  least.     The  train  would 
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have  to  wait  there  until  he  got  sufficient  distance  to 
stop  that  passenger  train  and  make  sure  everything  was 
all  right  before  they  would  have  attempted  any  such 
move  as  that.  If  I  called  this  engineer  in  the  first 
place,  just  as  soon  as  the  car  was  chained  up  and  had 
him  haul  the  two  cars  in  there,  I  would  have  done  it 
much  sooner  than  it  was  done,  but  he  was  half  a 
mile  away  and  I  had  no  way  of  getting  to  him.  After 
this  car  was  chained  up  in  the  first  instance  I  could 
not  have  cut  off  the  two  cars  from  the  main  line  and 
have  hauled  the  car  onto  the  siding  because  at  the 
time  that  happened  No.  7  was  due  there  and  extra  955 
was  in  on  the  east  end  of  the  passing  track.  I  couldn't 
have  whistled  back  955  for  if  we  had  whistled  955  back 
it  would  have  meant  for  the  955  to  back  on  the  main 
line  and  hold  the  passenger  trains,  and  I  had  no  oc- 
casion to  know  that  their  brakeman  was  already  back 
on  the  main  line.  The  chances  were  he  was  not 
there  as  he  had  no  occasion  to  be  out  there.  I  know  his 
engine  was  in  the  clear.  When  the  engine  is  in  the 
clear  the  markers  and  headlights  are  covered.  Our 
man  was  flagging  No.  7.  Our  engine  couldn't  have 
taken  those  2  cars  up  there  and  whistled  955  back 
and  put  the  2  cars  clear  on  the  siding  and  come  back 
and  put  our  train  in  on  the  siding,  because  if  he  had 
done  that  the  crew  on  the  955  wouldn't  know  but  what 
I  was  back  there  broke  in  two  and  giving  my  engineer 
a  signal  to  back  up,  and  he  would  have  had  to  move 
his  train  to  get  it  back  a  sufficient  distance  for  us  to 
put  these  two  cars  in  on  the  siding  up  there  or  about 
half  a  mile.     He  would  have  had  to  back  up  over  the 
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spur  to  permit  me  to  get  up  there.  He  would  have 
had  to  back  engine  955  back  past  the  spur.  I  cannot 
tell  the  exact  distance  from  the  side  track.  It  might  be 
28  car  lengths  or  maybe  not  so  far,  I  didn't  measure  it. 
I  can't  say  how  many  cars  he  had  in  his  train.  It 
keeps  a  man  pretty  busy  to  keep  tab  of  his  own  train 
and  let  the  other  fellow  alone. 

Redirect  Examination. 
At  the  time  we  were  ready  to  proceed  the  headlights 
were  out.  I  have  no  means  of  ascertaining  from  my 
train  book  the  exact  length  of  time  which  occurred 
between  the  first  knowledge  I  had  of  the  break  in  two 
and  the  time  when  we  finally  got  in  on  the  siding. 
My  record  here  shows  the  total  delay  at  Danby, 
arriving  there  at  8:05  and  departing  there  at  10:30, 
to  be  2  hours  25  minutes.  I  was  on  top  of  the  train 
when  the  break  in  two  occurred.  After  the  break  in 
two  our  flagman  went  out  immediately.  It  was  not 
necessary  for  me  to  tell  him  to  go.  5  minutes  after 
the  break  in  two  I  started  to  tie  the  rear  end  of  the 
train  down.  I  tied  the  middle  part  down  first.  It 
might  have  been  more  than  5  minutes  when  I  tied 
the  rear  end  down.  It  took  me  possibly  8  or  10  minutes 
to  tie  the  middle  part  down.  When  I  tied  the  middle 
end  I  went  down  and  looked  at  the  draw-bar  on  86671 
and  then  went  to  the  rear  end  and  tied  the  rear  end 
down.  It  took  me  5  or  6  minutes  to  tie  the  rear  end 
down.  I  would  judge  it  would  take  5  or  6  minutes 
to  go  up  there,  49  car  lengths  to  where  the  engineer 
was,  and  I  then  proceeded  to  chain  up.  Engineer 
Brown  helped  me  cliain  up  the  first  time,  but  I  don't 
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know  how  exactly  how  long  it  did  take  us.  Brown  had 
the  chain  there.  Maybe  it  took  us  5  or  6  minutes 
and  maybe  a  little  longer  and  maybe  not  so  long,  and 
then  I  went  back  to  release  the  brakes  of  the  first  part 
of  the  train  as  quick  as  I  could.  We  had  to  go  back 
and  make  the  coupling  first  after  we  made  the  chain 
up,  and  I  guess  it  was  5  or  6  minutes  I  was  getting 
back  there  to  make  the  coupling,  which  I  did  just  as 
quick  as  I  could  get  the  engineer  to  back  up.  It  didn't 
take  very  long.  I  never  released  those  hand  brakes 
until  I  made  the  coupling,  but  shoved  the  cars  back 
with  the  brakes  set.  To  make  the  coupling  required 
a  couple  of  minutes  from  the  time  I  give  the  engineer 
the  signal  until  we  got  coupled  up  and  after  I  got 
coupled  up  to  release  the  brakes  on  the  rear  end  it  re- 
quired about  the  same  length  of  time  it  required  to 
set  them,  on  the  first  portion  it  might  have  been  6  or 
7  minutes,  or  maybe  longer,  and  on  the  back  portion, 

1  had  to  get  down  and  walk  back  a  ways  if  the  brakes 
were  on  the  rear  end.  I  had  19  car  lengths  to  go  and 
maybe  I  was  back  there  5  or  6  minutes  getting  those 
brakes  off.  Then  after  I  got  the  brakes  off  I  gave 
Brown  the  proceed  signal  and  he  pulled  the  train  about 
a  car  length  and  the  train  broke.  Between  the  time  I 
released  the  last  brake  I  would  judge  it  was  possibly 

2  minutes  to  the  time  the  train  broke.  After  the  second 
break  in  two  I  tied  the  train  down  again  in  one  piece 
which  took  about  5  or  6  minutes,  as  the  train  was  all 
in  one  piece  the  second  time  and  I  didn't  have  to  set 
so  many  brakes  to  hold  the  train.  After  the  second 
break  in  two  occurred  I  first  had  to  chain  the  D.  S.  L. 
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car  up  next  to  the  car  next  to  the  engine,  but  it  didn't 

take  very  long  as  it  was  only  a  job  of  hooking  the 

chains  together  and  it  wouldn't  take  over  3  or  4  minutes 

to  do  that.     We  had  the  chain  around  the  body  of  the 

car,  that  is  around  the  transom,  and  around  the  truck 

bolster.     I  then  sent  the  engineer  up  to  notify  the  955 

to  come  down  and  between  the  time  Brown  left  to 

notify  the  engine  955  and  the  time  when  the  955  pulled 

up  against  the  car,  it  possibly  was  more  than  5  minutes, 

but  I  didn't  keep  any  tab  on  that  time.    From  the  time 

engine  955  got  down  there  and  coupled  onto  the  two 

cars  until  we  had  them  into  clear  was  about  2  minutes. 

It  would  be  safe  to  say  that  from  the  time  they  pulled 

these  bad  orders  into  the  clear  and  we  coupled  hold  of 

them  and  coupled  onto  the  train  and  we  had  the  train 

into  clear,  during  which  I  had  to  go  back  and  release 

the  brakes  again,  was   15  minutes.     When  the  train 

was  in  the  clear  I  closed  the  west  main  line  switch 

and  then  we  were  in  on  the  passing  track  and  out  of 

the  way  of  the  passenger  trains.     After  the  955  had 

backed   out  and   gone   and   the  passenger   trains  had 

gone  we  dropped  the  two  cars   in   the   spur   track — 

the  bad  order  car  and  the  one  ahead  of  it  as  we  had 

them  ahead  of  the  1641;  they  were  coupled  onto  the 

1 64 1,  so  we  just  shoved  them  off  and  cut  off   from 

them  and  threw  the  switch  open  and  let  them  drift  in. 

That  is  not  what  I  refer  to  as  a  flying  switch  when  I 

put   those   cars    in   on    the    spur,    and   there   was    no 

difficulty  at  all  in  letting  those  cars  in  on  the  spur  by 

gravity  after  our  engine  pulled  away  from  them,  as 

it   was   a  gravity   line  and   they   would   run   in   there 
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themselves.  After  the  2  cars  had  run  in  on  the  spur 
I  left  the  bad  order  car  there  and  ran  in  on  the  spur 
and  picked  up  the  car  that  had  formerly  been  next 
to  the  engine  and  pulled  it  out  from  the  spur  and 
pushed  it  back  on  the  passing  track  and  coupled  up 
my  train.  After  I  closed  the  west  switch  the  time 
which  elapsed  before  I  again  got  my  train  connected 
up  and  ready  to  move  is  shown  by  the  train  sheet.  I 
couldn't  make  a  move  until  the  955  left  there  because 
the  955  was  in  my  way.  He  couldn't  back  out  in  the 
face  of  the  passenger  trains  and  he  couldn't  get  by  me 
because  I  was  occupying  the  west  end  of  the  passing 
track  and  the  955  was  on  the  east  end;  so  that  I 
could  not  move  until  the  955  had  backed  out  onto  the 
main  line  through  the  east  switch  and  pulled  up  on  the 
main  line  past  me  and  I  had  to  wait  until  they  went 
before  I  could  do  any  work.  Our  train  arrived  at 
Danby  at  8:05  and  No.  7  was  due  there  at  8:15. 
There  was  room  enough  on  that  siding  for  both  my 
train  and  955  to  be  in  the  clear  and  neither  one  of  them 
was  on  the  main  line.  We  held  up  No.  7  at  Danby,  but 
I  don't  know  just  how  long  she  was  held  up.  She 
arrived  there  before  the  line  was  cleared  and  No.  7,  as 
well  as  I  remember,  came  there  on  time.  There  had 
been  35  or  more  minutes  consumed  by  us  on  the  main 
line  after  the  first  break  in  two  occurred.  All  that  time 
was  not  lost  by  reason  of  the  fact  that  the  train  broke 
in  two  as  the  knuckle  breaking  caused  the  break  in  two 
first.  All  that  work  of  tying  the  train  down  and  re- 
chaining  the  car  had  to  be  done  over  because  we  had  to 
replace  that  broken  knuckle  with  a  new  knuckle. 
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Testimony  of  G.  F.  Smith. 

G.  F.  Smith,  recalled  by  defendant,  testified : 
Direct  Examination. 

After  the  955  on  October  10  left  Danby,  after  having 
been  delayed  by  the  extra  1641,  they  were  given  pre- 
ferred movement  from  Danby  to  Barstow.  They  made 
the  run  in  8  hours  and  7  minutes,  which  included  40 
minutes  at  Bagdad  for  the  crew  to  eat  and  22  minutes 
at  Siberia  for  No.  17,  which  is  the  Phoenix-Los  An- 
geles passenger  and  mail  train,  to  pass,  and  25  minutes 
at  Argos  meeting  No.  10.  Even  with  those  delays  I 
would  say  that  train  955  was  given  an  expedited  run, 
as  those  are  minor  delays.  We  can't  let  a  passenger 
train  pass  or  meet  one  in  less  than  20  or  25  minutes, 
considering  clearing  time  and  all.  But  for  the  delay 
to  which  the  955  was  subjected  by  reason  of  the 
break  in  two  of  the  1641  at  Danby  there  was  no  reason 
why  the  955  should  not  have  completed  its  run  to  Bar- 
stow  within  its  usual  and  customary  running  time 
insofar  as  the  train  sheets  show.  The  customary  and 
usual  running  time  of  a  train  of  the  character  of  955 
between  the  time  the  crew  went  on  duty  at  Needles 
and  the  time  the  train  arrived  at  Barstow  would  be  12 
hours. 

Cross-Examination. 

The  regular  running  time  of  a  train  like  955  from 
Danby  to  Barstow,  counting  the  usual  delays,  is  8 
hours,  and  in  this  case  extra  955  west  consumed  8 
hours  and  7  minutes. 
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Testimony    Particularly    Applicable    to    Counts    12 
to  16,  Inclusive. 

(Statement  of  defendant's  counsel.) 

That  concludes  defendant's  testimony  in  support  of 
its  special  defense  as  to  counts  7  to  11.  The  defendant 
now,  in  addition  to  the  testimony  heretofore  offered 
in  defense  of  the  preceding  counts,  insofar  as  it  is 
appHcable  thereto,  desires  to  introduce  further  testi- 
mony in  support  of  its  affirmative  defense  to  counts 
12  to  16,  inclusive,  as  follows: 

Testimony  of  L.  C.  Powell. 

L.  C.  Powell,  for  defendant,  testified: 
Direct  Examination. 

I  was  the  conductor  in  charge  of  extra  1656  east,  a 
train  of  defendant,  on  October  21  and  22,  19 14.  We 
left  Barstow  at  10  o'clock  p.  m.  The  customary  and 
usual  running  time  of  a  train  such  as  1656  between 
Barstow  and  Needles  is  about  12  or  13  hours.  At 
the  time  we  left  Barstow  on  October  21,  1914,  there 
was  nothing  in  or  about  my  train  or  any  part  of  the 
equipment  in  that  train  that  I  knew  of  which  would 
cause  me  to  foresee  that  we  could  not  make  the  trip 
to  Needles  within  the  customary  and  usual  running 
time.  At  the  time  I  left  Barstow  in  charge  of  the 
1656  east  there  was  no  condition  with  which  I  was 
acquainted  either  with  respect  to  traffic,  climate,  other 
trains,  or  the  condition  of  the  equipment  in  my  train 
which  would  cause  me  to  foresee  that  we  could  not 
make  the  trip  to  Needles  within  the  customary  running- 
time.  We  were  delayed  on  that  trip  by  causes  other 
than  the  usual  causes  in  meeting  other  trains,  taking 
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water   and   causes   usually   encountered    at   mile   post 

691  where  we  had  an  unusual  delay,  which  delayed  us 

the  first  time   from  2 :20  a.   m.   until  3 140  a.   m.   on 

October  22,  19 14.     I  think  my  827  will  show  the  exact 

figures. 

(Statement  by  defendant's  counsel)  :  If  Your 
Honor,  please,  you  will  observe  in  the  summary 
which  I  furnished  Your  Honor  and  the  counsel 
for  the  Government  that  the  report  to  the 
Interstate  Commerce  Commission  shows  a  delay  of  4 
hours  and  25  minutes  at  mile  post  691.  I  regard  it 
unnecessary  under  the  views  which  Your  Honor  has 
intimated  as  to  this  law,  to  undertake  to  justify  more 
delay  than  that  which  is  commensurate  with  the  excess 
service  charged  in  the  complaint.  I  am  prepared  to 
show  a  delay  of  4  hours  and  25  minutes.  The  com- 
plaint charges  one  hour  excess  service.  There  were  2 
accidents.  I  regard  it  as  unnecessary  to  consume  the 
time  which  it  would  take  to  go  into  the  details  with  re- 
spect to  both  accidents,  but  I  will  do  so  if  in  the  opinion 
of  Your  Honor  it  is  necessary  for  us  to  do  more 
than  to  show  a  justifiable  delay  of  more  than  i  hour. 

The  Court:  If  the  defendant  shows  an  excusable 
delay  of  i  hour  and  10  minutes  that  satisfies  this  charge 
as  I  understand  it. 

Mr.  Burks :  That  is  our  view  of  the  law  and  I  do 
not  want  to  take  up  more  time  than  necessary  to  satisfy 
the  law. 

Mr.  Walter :  If  the  court  please,  as  plaintifif  sees  this 
a  delay  of  i  hour  and  10  minutes  might  have  occurred, 
and  vet,  under  the  ruling  of  the  Ninth  Circuit  Court  of 
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Appeals  the  crew  could  have  been  released  within  the 

16  hours — 

The  Court:  That  question  is  not  here  now.  The 
question  now  is  you  charge  that  on  this  train  the  com- 
pany permitted  its  employes  to  remain  in  the  service 

17  hours,  or  i  hour  excess,  and  if  the  defendant  com- 
pany shows  a  justifiable  delay  of  i  hour  within  the  law, 
that  would  satisfy  the  charge  that  they  had  worked 
their  men  over  17  hours.  Now,  what  kind  of  a  delay 
would  come  within  the  law  is  another  question  alto- 
gether, and  the  other  question,  as  counsel  suggests, 
as  to  w^hat  the  company  should  have  done  in  order  to 
relieve  the  crew  is  another  question  entirely. 

(Witness  continuing) :  We  were  delayed  i  hour  20 
minutes  at  mile  post  691  at  that  time.  I  am  familiar 
with  the  topography  of  the  country  in  and  near  mile 
post  691.  That  profile  (introduced  in  evidence  as  De- 
fendant's Exhibit  A)  shows  the  approximate  grade  of 
the  line  in  the  vicinity  of  mile  post  691.  As  we  were  ap- 
proaching mile  post  691  at  about  8  or  9  miles  an  hour  I 
was  sitting  in  the  cupola  of  the  caboose  and  suddenly  the 
train  stopped  all  at  once  and  I  looked  at  the  air  gauge, 
the  rear  brakeman  was  standing  down  below,  and  I  says 
"we  are  in  two  somewhere,  or  the  air  is  all  gone."  I 
said  to  the  rear  brakeman,  "You  go  back  and  flag;  it 
must  be  in  two  entirely  because  it  cannot  be  a  bursted 
hose  as  this  air  escaped  so  quick."  I  went  and  tied 
down  I  think  it  was  8  or  9  hand  brakes  on  the  rear 
of  the  train  sufficient  to  hold  it  for  a  week  if  necessary, 
or  if  we  were  going  to  be  there  that  long,  and  I  started 
towards  the  head  end  of  the  train.     I  got  about  half 
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way,  probably,  between  the  engine  and  the  caboose, 
and  I  met  the  engineer,  Mr.  Galligan,  and  he  says, 
"we  have  got  a  draw-bar  out  up  there,  out  of  the 
east  end  of  the  car."  I  went  up  there  with  him  and  in- 
spected it  thoroughly  and  I  saw  that  the  draw-bar  was 
out  there  and  lying  down  on  the  bank,  and  I  found  on 
examination  that  one  of  the  yoke  rivets  or  both  of  the 
yoke  rivets  were  broken — one  was  a  new  break  and  the 
other  was  an  old  break,  but  at  the  top  was  the  old 
break  where  it  could  not  have  been  discovered  and  the 
lower  half  of  the  rivet  still  in  position  and  was  still  in 
there.  I  did  not  see  the  upper  half  and  it  wasn't  there 
to  my  knowledge.  It  was  not  such  a  break  as  could 
have  been  discovered  from  the  outside.  It  was  impos- 
sible to  discover  it  from  the  outside.  I  made  an  8io 
report  of  that  accident,  which  is  the  telegraphic  report 
which  it  is  customary  to  send  from  the  nearest  tele- 
graph office,  and  I  made  it  at  Ludlow.  After  I  made 
the  8io  report  I  made  a  further  written  report  of  that 
accident.  Those  reports  were  made  by  me  in  the  usual 
and  ordinary  course  of  business. 

Mr.  Burks:  I  now  offer  them  in  evidence  as  De- 
fendant's Exhibits  B  and  C. 

(Witness  continuing) :  With  me  at  the  time  I 
examined  the  break  in  two  was  Engineer  T.  E.  Galli- 
gan. I  had  29  loaded  cars  and  1 1  empties  in  my  train, 
or  1760  tons,  and  set  out  2  at  Daggett.  The  car  on 
which  the  yoke  rivets  broke  was  the  twenty-third  car 
from  the  caboose  and  there  was  16  cars  ahead  of  it. 
The  tonnage  in  that  train  was  1635  tons  and  the  ton- 
nage rating  of  engine  1656  was  i8cx)  tons.     Mile  post 
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691  is  between  Ludlow  and  Ash  Hill,  nearly  5  miles 
from  Ash  Hill,  and  a  little  over  2  miles  from  Ludlow, 
probably  2^.  The  break  in  the  train  was  of  a  nature 
which  would  prevent  our  backing  up  the  train.  It  was 
not  possible  to  back  the  train  up  and  it  was  necessary  to 
chain  that  car  and  take  it  to  Ash  Hill  to  the  first  side 
track.  Our  train  was  then  on  the  main  line  so  we  did 
chain  up  the  car  and  took  it  up  to  Ash  Hill  and  set  it 
out.  We  shoved  it  into  the  spur  track  and  set  it  out 
alone.  It  was  necessary  for  me  to  take  the  head  end 
of  the  train  out  as  I  had  to  get  the  head  end  of  the 
train  off  the  main  line  too  in  order  to  take  the  car. 
This  car  was  16  cars  from  the  engine.  From  the 
time  the  break  in  two  occurred  until  the  time  when  we 
returned  from  Ash  Hill  to  the  point  where  it  occurred, 
I  hour  and  20  or  40  minutes,  something  like  that,  had 
elapsed. 

Cross-Examination. 
When  I  left  Barstow  I  had  29  loads  and  11  empties 
or  1760  tons.  I  set  out  2  loads  at  Daggett,  which  was 
9  miles  out  of  Barstow,  and  out  of  Daggett  I  had 
1635  tons.  The  tonnage  for  1600  engines  between 
Barstow  and  Needles  is  1800  tons.  In  August  before 
this  accident  the  rating  of  the  1600  engines,  including 
No.  1656,  between  Barstow  and  Needles,  was  changed 
to  1800  tons.  Tonnage  rating  sheet  which  you  have 
was  annulled,  and  along  in  August,  19 14,  I  think  it  was, 
we  got  instructions  that  1800  tons  would  be  the  tonnage 
out  of  Barstow.  This  is  the  new  rate  sheet  that  went 
into  effect  in  August.  We  were  operating  under  that 
in  August,   1914,  although  it  is  dated  as  effective  in 
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October,  19 14.  The  old  rating  sheet  which  you  have 
is  dated  January  i,  1914,  revised  January  8,  1914,  and 
it  shows  the  rating  for  this  class  of  engine  from 
Barstow  to  Needles  as  1600  tons.  I  stated  a  while  ago 
it  was  1800  tons  because  we  had  instructions  issued 
by  our  superior  officers  to  that  effect,  and  probably  you 
could  find  them  in  the  bulletin  books  at  Barstow,  Bag- 
dad, Needles  and  other  points.  This  later  rating  sheet 
which  you  hand  me  is  dated  October  24,  19 14.  That  is 
the  date  this  was  made  probably,  but  it  had  been  in 
effect  for  some  time  prior.  The  rating  of  1800  tons 
for  engine  1656  was  in  effect  on  October  21,  19 14.  I 
know  that  it  went  into  effect  before  that  date  because 
we  were  handling  1800  tons.  We  were  not  handling 
that  tonnage  under  that  old  rate  sheet  which  you 
have,  but  we  were  handling  1800  tons  before  this  later 
one  went  into  effect  October  24,  under  bulletin  instruc- 
tions from  our  superior  officers.  The  rate  sheet  that 
you  hand  me  dated  January,  19 14,  shows  the  tonnage 
between  Barstow  and  Needles  for  the  1600  engines  to 
be  1600  tons,  but  we  had  bulletin  instructions  that 
1800  tons  would  be  the  tonnage,  and  I  knew  what  the 
rating  was  because  I  had  my  attention  called  to  it  by 
a  bulletin  along  in  August  or  September,  along  in 
there,  in  1914.  That  tonnage  rating  sheet  that  you 
handed  me  probably  was  the  tonnage  rating  sheet  in 
October  21,  1914,  but  at  that  time  we  had  instructions 
to  handle  more  tonnage  than  shown  on  the  rate  sheet 
and  that  fully  protected  us  against  any  violation  of 
this  rating  sheet.  We  had  instructions  to  exceed  the 
rating  showing  on  the  rating  sheet  and  the  supposition 
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would  be  that  they  were  changing  the  rating  to  1800 
tons.  We  had  a  further  delay  there  at  mile  post  691. 
We  returned  with  the  engine  from  Ash  Hill  and 
coupled  into  the  train.  I  coupled  the  air  on  the  train 
and  discovered  that  on  the  second  car  behind  the  end 
sills  had  been  mashed  in  and  it  couldn't  be  handled. 
Exception  No.  6. 

Q.  How  much  longer  were  you  detained  there  as  a 
result  of  the  second  accident? 

Mr.  Burks:  That  is  objected  to  as  not  proper  exam- 
ination and  unnecessarily  time  consuming. 

The  Court:  I  think  it  is  proper  to  inquire  into  this 
delay  and  all  the  circumstances  surrounding  it. 

Mr.  Burks :  I  object  to  it  on  the  further  ground  that 
testimony  as  to  any  other  or  further  delay  after  the 
delay  of  i  hour  and  20  minutes  set  up  in  the  affirmative 
defense  to  counts  12  to  16,  inclusive,  is  incompetent, 
irrelevant  and  immaterial  to  any  issue  in  this  case. 

The  Court:  Very  well.  The  objection  is  overruled. 
You  may  have  an  exception. 

(Witness  continuing) :  I  think  it  was  at  about  6:25 
or  6:40  when  we  got  away  from  Ludlow.  We  were 
delayed  about  3  hours  by  reason  of  the  second  accident. 
What  caused  that  delay  was  that  it  was  impossible  to 
handle  the  car  from  the  east.  I  went  back  to  Ludlow 
and  caught  No.  10  and  put  their  train  away  and  came 
up  there  with  their  engine  and  pulled  my  train  back 
and  put  it  on  the  side  track.  What  put  that  car  in  that 
condition  was  that  we  struck  it,  I  gtiess,  when  coupling 
up.  The  number  of  the  car  that  was  injured  by  the 
second  coupling  w^as  A.  T.  72821,  and  I  think  it  was 
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injured  by  the  first  accident.  We  coupled  to  it  after 
returning  from  Ash  Hill  with  just  an  ordinary  coupling 
and  I  coupled  up  the  air  between  the  engine  and  the 
head  car  and  there  was  no  damage  done  there  and  then 
I  heard  the  escape  of  the  air  and  went  back  and  found 
trouble  there  at  car  72821.  We  took  the  train  back  to 
Ludlow  with  No.  lo's  engine  and  brought  No.  lo's 
engine  up.  That  was  a  walk  of  2^  miles,  and  I  came 
up  there  and  got  the  train  and  took  it  back  and  let  No. 
10  go  as  quick  as  possible  and  got  our  engine  and  put 
that  bad  order  car  on  the  spur  track  and  got  it  out 
of  the  way.  We  proceeded  on  the  way  with  no  more 
delays  to  amount  to  anything  or  accidents  or  anything. 
I  stated  that  the  yoke  rivets  were  broken  when  car 
C.  M.  &  St.  P.  25406,  which  caused  the  first  break  and 
which  we  took  to  Ash  Hill.  There  were  two  rivets. 
This  back  rivet  here  (illustrating  from  model)  was 
all  there  and  showed  a  new  break  entirely.  The 
other  or  front  rivet,  the  bottom  was  there  intact  and  all 
there  and  it  had  broken  off  at  the  top  up  to  here,  which 
gave  it  no  strength  whatever  but  it  was  up  in  its  place 
right  where  it  belonged — the  bottom  of  it  was.  The 
wreckage  from  that  first  break  was  cleared  up.  The 
first  break  happened  at  2 :20  a.  m.  and  immediately  I 
went  to  the  head  end  of  the  train  and  saw  what  the 
trouble  was  and  went  up  and  got  a  chain  and  chained 
this  car  up,  which  was  the  17th  car  from  the  engine 
and  which  had  the  draw-bar  pulled  out  from  the  east 
end.  The  train  was  going  easterly  from  Barstow  to 
Needles  and  the  draw-bar  was  out  of  the  front  end  of 
the  car.     I  got  my  chain  back  there  and  chained  this 
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car  up  to  the  car  ahead  of  it  and  took  it  to  Ash  Hill 
along  with  all  the  cars  in  front  of  it,  and  when  I  got 
to  Ash  Hill  I  put  this  car  on  the  spur  and  returned 
with  the  engine.  One  of  these  yoke  bolts  had  a  fresh 
break  and  the  other  showed  an  old  break,  but  it  was 
on  the  top.  There  was  an  old  break  and  the  top  of 
the  rivet  was  gone.  It  was  the  front  rivet  that  had  the 
old  break  and  the  top  of  the  rivet  was  off.  To  my  best 
knowledge  I  think  about  2  or  3  inches  of  the  front  rivet 
was  missing,  as  the  missing  part  probably  extended 
down  that  far.  Both  parts  of  the  rivet  were  not 
there,  just  the  bottom  part.  The  other  I  didn't  find. 
I  don't  know  when  or  where  it  was  lost  because  the 
head  brakeman  and  the  engineer  had  been  working 
around  there  and  it  was  all  cleared  away.  H  that  top 
part  of  the  bolt  had  been  missing  it  could  not  under 
any  consideration  have  been  discovered  by  ordinary 
inspection,  because  it  was  up  there  at  the  top  next 
to  the  bed  of  the  car  and  it  would  be  impossible  to  see 
it.  We  can  determine  that  the  top  of  those  bolts  is 
not  there  if  the  bolt  gets  loose  and  comes  down, 
but  the  carrier  cannot  determine  that  those  bolts  are 
broken  in  the  way  this  was  until  the  bolts  drop  out, 
unless  they  break  and  get  loose.  Those  yoke  rivets 
are  made  of  a  special  grade  of  iron,  and  probably  when 
this  broke  it  might  have  bent  in  there.  The  top  of 
this  rivet  was  obscured  from  vision  because  it  is  up 
against  the  body  of  the  car.  It  fits  in  between  the 
draft  timbers,  which  are  on  either  side  of  the  yoke, 
and  there  is  no  way  of  getting  over  here  above  the 
rivet  to  see  it.     There  is  no  way  whereby  it  could  be 
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discovered  that  the  bolt  was  broken  unless  it  gets 
loose  unless  you  take  the  draw-bar  out  of  the  car. 
Taking  up  the  slack  or  pulling  out  the  slack  would  not 
assist  in  any  way  unless  that  bottom  part  came  out. 
When  it  is  held  at  the  top  it  is  held  intact  at  the 
bottom.  I  have  seen  them  come  loose  and  come  out, 
and  then  you  can  tell  from  the  bottom  that  they  are 
out  or  broken,  but  as  long  as  they  are  setting  up  there 
against  the  bed  of  the  car  they  won't  come  out.  I  did  not 
retain  the  parts  of  the  rivet  that  were  left  in  the  draw- 
bar, but  left  them  laying  there  with  the  draw-bar. 
Redirect  Examination. 
We  had  run  with  that  train  from  Barstow  to  Ludlow, 
a  distance  of  56  miles,  before  this  break  in  two  oc- 
curred. 

Testimony  of  T.  E.  Galligan. 

T.  E.  Galligan,  a  witness  for  defendant,  testified: 
Direct  Examination. 

I  was  an  engineer  in  the  employ  of  the  defendant 
on  engine  1656  at  the  time  extra  1656  broke  in  two  at 
mile  post  691  on  October  22,  19 14.  We  were  at 
Ludlow  for  Santa  Fe  17  westbound  and  after  it 
went  by  we  headed  out  on  the  main  line,  shut  the 
switch  and  started  on  our  way  eastward.  Leaving 
this  switch  it  is  kind  of  down  hill  for  a  little  ways 
and  w^e  get  a  run  on  of  perhaps  24  or  25  miles  an 
hour  and  we  can  keep  that  speed  for  a  couple  of 
miles  and  then  we  start  up  a  grade  of  about  i  per  cent. 
This  grade  is  about  a  mile  and  a  half  long.  As  we 
were  going  up  that  grade  the  train  kept  slowing  down 
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until  we  got  to  a  speed  of  about  10  miles  an  hour  as 
we  were  on  a  steady  pull  all  the  while  and  working 
with  a  wide  open  throttle.  I  did  not  have  any  oc- 
casion after  leaving  Ludlow  to  make  an  appHcation  of 
air  and  between  Ludlow  and  the  point  of  the  break  in 
two  I  had  not  touched  the  air.  I  had  handled  the 
train  properly  between  Barstow  and  Ludlow  to  the 
best  of  my  knowledge.  I  had  not  had  any  trouble  and 
had  not  had  any  occasion  to  use  the  emergency  air 
from  the  time  I  left  Barstow  on  this  trip  that  I  remem- 
ber of,  and  I  was  handling  my  train  properly  and  care- 
fully from  the  time  I  left  Ludlow  and  on  and  till  the 
time  the  train  broke  in  two.  At  the  point  where 
the  train  broke  in  two  the  grade  is  about  i  per  cent 
and  the  entire  train  was  on  that  grade.  We  were  on  a 
steady  pull.  After  the  break  in  two  I  thought  it  was 
caused  by  pulling  off  an  air  hose  or  a  busted  air  hose 
at  first  and  I  got  down  on  the  ground  to  see  what  it 
was  and  I  started  back  along  the  train.  It  was  dark 
so  I  lit  a  torch  before  I  got  down  and  started  back  in 
the  train.  I  probably  got  back  about  14  or  15  car 
lengths  and  found  this  break  in  two.  The  two  parts 
of  the  train  were  probably  standing  about  a  car  length 
apart,  so  I  looked  it  over  and  started  back  then  and 
met  the  conductor  coming  up  and  I  told  him  what  was 
the  matter,  saying,  "we  have  got  a  draw-bar  out  there" 
and  we  walked  over  there  and  stood  looking  at  it  and 
decided  what  we  wanted  to  do  and  by  that  time  we 
came  back  to  this  car.  I  did  not  make  a  minute  in- 
spection of  the  trouble  there,  but  in  conjunction  with 
Conductor  Powell  I  made  a  careful  examination  of  the 
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draw-bar  after  the  car  had  been  set  out  on  the  spur 
at  Ash  Hill.  After  we  had  set  the  car  out  on  the 
spur  and  had  pulled  the  train  to  the  east  end  of  the 
passing  track  and  were  going  back  with  our  engine  we 
stopped  opposite  the  car.  I  wanted  to  look  at  it  as  a 
matter  of  curiosity  and  I  got  off  and  the  conductor  and 
brakeman  got  off  also  and  we  went  over  it  and  the 
draw-bar  was  pulled  out  of  the  yoke  and  that  yoke 
was  sticking  up  under  the  car.  They  had  also  taken 
off  the  end  sills  and  brake  staff  and  I  looked  around  to 
see  what  was  the  matter  with  it  and  I  found  one  of 
these  bolts  still  sticking  in  the  yoke  and  kind  of  bent 
over.  That  one  had  been  broke  off  some  time.  It 
was  all  rusty  there.  I  examined  it  to  see  whether  it 
w^as  an  old  or  a  new  break  and  it  had  the  appearance 
of  an  old  break  and  it  was  all  rusted  over.  From 
the  time  the  train  broke  in  two  until  the  time  we 
returned  to  the  point  where  the  break  in  two  occurred, 
after  having  gone  up  to  Ash  Hill,  i  hour  and  20 
minutes  elapsed.  As  a  general  rule  I  never  pay  any 
attention  to  that,  but  leave  it  to  the  conductor,  as  he 
does  that  kind  of  work,  and  according  to  his  record  we 
were  about  an  hour  and  20  minutes.  After  we  broke 
in  two  at  mile  post  691  I  met  the  conductor  and  he 
started  back  to  the  engine  to  get  a  chain.  One  of  these 
chains  is  very  heavy,  so  we  decided  to  get  the  chain 
out  of  the  tank  box  and  drop  it  to  the  ground  and  pull 
the  hind  end  of  this  to  where  the  train  was,  tie  the 
chain  to  the  end  of  the  car  and  back  it  up.  \\t  did 
that  and  I  went  back  and  helped  him  chain  up.  After 
we  got  it  chained  up  we  took  all  of  the  head  end  of 
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the  train,  including  this  car  out  of  which  the  draw- 
bar had  been  pulled,  to  Ash  Hill,  where  we  headed  in 
at  the  west  end  and  pulled  up  to  the  spur  which  was 
about  the  middle  of  the  passing  track.  We  had  a 
good  car  behind  the  car  with  the  draw-bar  out,  and 
which  had  no  hand  brakes,  as  its  hand  brakes  had  been 
torn  off  in  the  accident.  The  same  jerk  that  pulled 
out  the  draw  bar  broke  the  stem  of  the  hand  brake 
and  the  gear  in  which  the  draw-bar  pulls,  and  that 
rendered  it  necessary  to  put  some  car  behind  that  bad 
order  car  to  hold  it  on  the  hill;  for  safety  we  had  this 
good  car  behind  the  car  with  the  draw-bar  out  in  order 
to  have  a  hand  brake  in  case  this  chain  broke.  We 
headed  in  at  Ash  Hill  and  pulled  the  whole  head  end 
of  the  train  to  the  east  end  and  left  the  bad  order  car 
on  the  spur.  There  was  no  point  between  mile  post 
691  and  the  spur  at  Ash  Hill  where  this  bad  order 
car  out  of  which  the  draw-bar  had  been  pulled  could 
have  been  set  out.  The  distance  from  mile  post  691 
to  Ash  Hill  is  probably  2  or  3  miles.  The  point  at 
which  the  train  broke  in  two  was  on  the  main  line 
where  there  is  single  track  and  the  effect  of  the  break  in 
two  made  the  main  line  blocked. 

Cross-Examination. 
We  were  on  an  extra  train  and  had  no  regular 
running  time.  The  usual  running  time  for  a  train 
of  that  class  to  go  from  mile  post  691  to  Needles  de- 
pends upon  the  train  you  have  and  the  trains  on  the 
road  that  you  have  to  contend  with.  From  mile  post 
691  to  Needles  is  113  miles,  and  under  ordinary 
conditions  6  hours   and    15   minutes   is   the  time  that 
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should  have  been  required  for  train  1656  to  make  this 
distance  without  any  delay  at  all.  You  have  no  idea 
of  what  the  ordinary  delays  are  going  to  be.  I  have 
made  that  run  a  good  many  times  and  I  can  go  over 
there  in  about  6  hours  and  15  minutes  without  any 
delay.  We  can  go  at  24  miles  an  hour  and  if  I  was 
going  to  estimate  the  ordinary  running  time  I  should 
estimate  it  at  7  hours  and  30  minutes. 

Testimony  of  G.  P.  Smith. 

G.  P.  Smith,  recalled  by  defendant,  testified: 
Direct  Examination. 

Referring  to  my  train  sheet  showing  the  movement 
of  extra  1656  east  I  will  say  that  between  Ludlow  and 
Needles  after  this  train  had  been  delayed  on  account 
of  the  break  in  two  at  mile  post  691  it  was  accorded 
a  good  movement  into  Needles.  I  would  call  that  a 
preferred  run.  The  usual  and  ordinary  running  time 
of  a  freight  train  with  1635  tons  less  2  cars  between 
Ludlow  and  Needles,  taking  into  consideration  the 
usual  and  ordinary  delays  incident  to  operation,  is  8 
hours,  while  this  train  made  the  run  from  Ludlow  to 
Needles  after  the  break  in  two  in  7  hours  and  40 
minutes.  But  for  the  break  in  two  at  mile  post  691 
I  am  able  to  state  from  the  train  sheet  that  there 
was  nothing  that  would  have  prevented  the  1656  from 
having  completed  its  run  from  Barstow  to  Needles 
within  16  hours  from  the  time  the  crew  went  on 
duty. 

Cross-Examination. 

There   is  nothing  that  appears  on  the  train   sheet 
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which  would  have  prevented  it.  There  was  a  delay  of 
I  hour  and  20  minutes  as  the  result  of  a  break  in  two. 
I  have  no  record  as  to  what  time  that  wreckage  resulted 
from  the  break  in  two  and  the  pulling  out  of  the  draw- 
bar from  car  C.  M.  &  St.  P.  25406  was  cleaned  up. 
Extra  1656  east  left  Ludlow  at  2:05  a.  m.  before  they 
met  with  this  trouble  at  mile  post  691.  After  train  17 
had  passed,  as  Mr.  Galligan  testified,  extra  1656  was 
ready  to  go  on  to  Needles  and  left  Ludlow  at  2  :o5  a.  m 
They  were  moving  in  an  easterly  direction  when  the 
accident  happened  at  mile  post  691  beyond  Ludlow  at 
2:20  a.  m.  Then  they  took  the  defective  car  to  Ash 
Hill  and  left  the  remainder  of  the  train  at  the  scene 
of  the  accident  on  the  main  track.  They  did  not  start 
for  their  destination  after  they  set  out  the  first  car  at 
Ash  Hill,  but  they  went  back  to  their  train  and  it  was 
necessary  for  No.  10  to  pull  the  train  back  into  Ludlow 
to  clear  the  main  line.  After  they  had  the  bad  order 
car  set  in  at  Ludlow  they  proceeded  on  their  way  at 
6:35  a.  m. 

Exception  No.  7. 

Q.  They  were  detained  there  quite  awhile  in  addi- 
tion to  the  detention  resulting  from  pulling  out  of  the 
draw-bar  ? 

Mr.  Burks:  Objected  to  as  irrelevant,  immaterial, 
incompetent  and  not  proper  cross-examination. 

The  Court:     Overruled. 

A.     Yes. 

Q.     For  how  long? 

Mr.  Burks:     The  court  will,  of  course,  allow  me  an 
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exception  to  the  ruHng  admitting  any  testimony  with 

respect  to  the  duration  of  the  second  delay? 

The  Court:    Yes. 

Mr.  Burks:  And  it  will  be  understood  that  all  this 
testimony  comes  in  under  the  same  objection. 

Q.  What  was  the  delay  in  addition  to  the  delay 
from  pulling  the  draw-bar  out  of  car  C.  M.  &  St.  P. 
25406? 

A.  I  have  no  record  on  this  train  sheet  of  these 
movements  at  the  blind  points  between  telegraph  offices. 
All  I  can  testify  to  are  the  figures  on  this  train  sheet. 

(Witness  continuing)  :  The  next  station  in  the  direc- 
tion of  Needles  beyond  Ludlow  is  Klondike.  I  have 
a  record  of  the  time  that  this  train  left  Klondike. 
Extra  1656  east  arrived  at  Klondike  at  7:15  a.  m.  and 
departed  at  7:29,  after  they  met  No.  3  there. 

Mr.  Burks:  I  now  desire  to  offer  in  evidence  and 
read  into  the  record  rule  50  of  the  rules  of  the  Inter- 
state Commerce  Commission  in  the  matter  of  prepara- 
tion, approval,  and  establishment  of  rules  and  instruc- 
tions for  inspection  and  testing  of  locomotives,  boilers 
and  their  appurtenances  promulgated  by  the  Inter- 
state Commerce  Commission  under  date  of  June  2, 
191 1.  This  is  the  testimony  which  over  counsel's  objec- 
tion the  court  stated  I  might  introduce  in  support  of 
counts  I  to  6  and  I  now  desire  to  offer  rule  50  as 
follows :  ' 

''Rule  50.  Leaks  in  front  of  engines.  All  steam 
valves,  pops  and  joints,  studs,  bolts  and  flues  shall  be 
kept  in  such   repair  that  they  will  not  emit  steam  in 
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front  of  the  enginemen  tending  to  obscure  their 
vision." 

This  rule  is  introduced  more  particularly  in  support 
of  our  affirmative  defense  to  counts  i  to  6. 

The  defendant  thereupon  rested  on  all  counts. 

Plaintiff's  Motion  for  a  Directed  Verdict. 

If  the  court  please,  we  desire  to  make  a  motion  and 
to  be  heard  in  argument  on  the  questions  arising  on 
the  motion.  (Jury  excused.)  The  Government  desires 
to  move  the  court  to  instruct  the  jury  to  find  for  the 
plaintiif  as  to  the  first  six  counts  of  the  Government's 
declaration.  The  Government  also  desires  to  move  the 
court  to  instruct  the  jury  to  find  for  the  plaintiff  as 
to  counts  7  to  II  of  the  Government's  declaration. 
The  Government  also  desires  to  move  the  court  to 
instruct  the  jury  to  find  for  the  plaintifif  as  to  counts 
12  to  16  of  the  Government's  declaration. 
Exception   No.   8. 

Thereupon  said  motion  was  fully  argued  by  counsel 
for  the  respective  parties,  and  at  the  conclusion  of 
such  argument  the  jury  was  returned  into  court  and 
the  court  announced  the  following: 

Ruling  on   Plaintiff's    Motion   for  a    Directed 

Verdict. 

"Under  these  views  (theretofore  expressed  by  the 
court  at  some  length  as  appears  from  the  decision 
reported  in  236  Federal  154)  the  motion  for  the 
directed  verdict  will  be  allowed  in  favor  of  plaintiff 
and  the  court  will  allow  the  defendant  an  exception  to 
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the  ruling.  Now,  gentlemen,  from  the  view  which  the 
court  takes  as  to  the  law  applied  to  the  facts,  there  is 
but  one  verdict  that  you  can  render  and  that  is  is  for 
the  Government.  A  form  of  verdict  has  been  prepared 
and  some  one  of  you  gentlemen  will  please  sign  it  as 
foreman."  The  verdict  so  rendered  under  the  direction 
of  the  court  was  as  follows: 

(Title  court  and  cause.) 

Verdict. 

We,  the  jury  in  the  above  entitled  cause,  find  for 
the  plaintiff  United  States  of  America  by  direction  of 
the   court.     Los   Angeles,    California,    November   24, 

1915. 

R.  E.  MAYNARD, 

Foreman. 

Exception  No.  9. 

Thereupon  plaintiff  moved  the  court  for  judgment 
upon  the  verdict. 

The  Court:  You  may  take  an  order  for  judgment 
on  the  verdict.  That  leaves  it  for  the  court  to  fix  the 
penalty. 

And  to  that  order  directing  judgment  upon  the  ver- 
dict the  court  will  allow  the  defendant  an  exception. 

The  judgment  is  that  the  penalty  be  fixed  on  each 
count  at  seventy-five  dollars,  making  twelve  hundred 
dollars  in  all. 

Thereupon  defendant  duly  excepted  to  said  judg- 
ment and  by  several  orders  made  and  entered  in 
said  cause,  pursuant  to  stipulations  by  counsel  for  the 
respective    parties,    was   granted    until    October    15th, 
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19 1 7,  within  which  to  file  its  bill  of  exceptions  herein  as 
appears  from  the  following: 


In  the  District  Court  of  the  United  States  of  America, 
Southern  District  of  California,  Southern  Di- 
vision. 

No.  376 — Civil. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
THE   ATCHISON,    TOPEKA    AND    SANTA    FE 
RAILWAY  COMPANY,  a  Corporation, 

Defendant. 

Stipulation. 

Whereas,  upon  the  entry  of  judgment  in  the  above 
cause  the  time  within  which  defendant  was  required  to 
serve  and  file  its  proposed  bill  of  exceptions  was  by 
order  duly  made  and  entered  in  the  above  cause  on  the 
9th  day  of  December,  191 5,  duly  extended  until  and 
including  February  15th,  1916,  and  was  thereafter, 
by  order  duly  made  and  entered  in  said  cause  on 
February  nth,  1916,  further  extended  until  March 
20th,  19 1 6,  pursuant  to  stipulations  according  to  plain- 
tiff sixty  days  after  the  service  upon  it  of  said  pro- 
posed bill  of  exceptions  within  which  to  stipulate  to  the 
correctness  thereof  or  to  propose  amendments  thereto, 
which  time  was  further  extended,  and 

Whereas,  said  proposed  bill  of  exceptions  was  served 
upon  plaintiff's  attorneys  and  filed  within  the  time 
required,  and 
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Whereas,  there  was  thereafter,  on  January  nth, 
191 7,  duly  entered  in  said  cause  an  order  extending  to 
October  15th,  191 7,  the  time  for  settHng  and  fiHng  its 
proposed  bill  of  exceptions  theretofore  served  upon  the 
plaintiff  and  further  enlarging  and  extending  until  and 
including  November  15th,  191 7,  the  time  within  which 
defendant  and  plaintiff  in  error  herein  might  file  the 
record  and  docket  the  above  entitled  cause  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and 

Whereas,  the  parties  hereto  have  agreed  to  the  cor- 
rectness of  said  bill  of  exceptions  so  proposed  by  de- 
fendant and  plaintiff  in  error  and  thereafter  amended 
in  the  particulars  desired  by  the  plaintiff  and  defendant 
in  error, 

Now,  therefore,  it  is  hereby  stipulated  and  agreed 
that  the  foregoing  is  a  full,  true  and  correct  bill  of 
exceptions  in  the  above  entitled  cause  and  that  the  same 
need  not  be  submitted  to  the  judge  before  whom  said 
cause  was  tried,  but  may  be  settled  and  allowed  by 
any  judge  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division, 
and  filed,  and  that  when  so  settled,  allowed  and 
filed,  said  bill  of  exceptions,  together  with  the  com- 
plaint and  answer  in  said  cause  and  the  petition  for 
writ  of  error,  assignment  of  errors,  order  allowing  writ 
of  error,  bond,  writ  of  error  and  citation  in  error 
shall  constitute  the  record  upon  which  the  above  cause 
may  be  reviewed  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  if  filed  in  said  Circuit 
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Court    of    Appeals    on    or    before    the    15th    day    of 
November,  191 7,  in  the  manner  required  by  law. 
J.  ROBERT  O'CONNOR, 

United  States  Attorney, 
By  CLYDE  R.  MOODY, 
*  Assistant   United   States   Attorney, 

Attorneys   for  Plaintiff. 
E.  \V.  CAMP, 
ROBERT   BRENNAN, 
PAUL   BURKS, 

Attorneys   for  Defendant. 

Order  Settling  and  x\llowing  Bill  of  Exceptions. 

Pursuant  to  stipulation  of  counsel  for  the  respective 
parties,  the  foregoing  bill  of  exceptions  is  hereby 
settled,  allowed  and  ordered  to  be  filed. 

Dated  Los  Angeles,  California,  this  13th  day  of 
October,  19 17. 

OSCAR   A.    TRIPPET, 
United   States   District   Court  Judge. 

[Endorsed]  :     No.  376  Civil.     Dept In  the 

U.  S.  District  Court,  Sou.  Dist.  of  California,  South- 
ern Division.  The  United  States  of  America,  plaintiff, 
V.  The  A.  T.  &  S.  F.  Ry.  Company,  a  corporation,  de- 
fendant. Bill  of  exceptions.  Received  copy  of  the 
within  proposed  bill  of  exceptions  this  20th  day  of 
March,  1916.  Clyde  R.  Aloody,  asst.  U.  S.  atty.,  at- 
torney for  plaintiff".  Filed  Oct.  13,  19 17.  W'm.  AL 
Van  Dyke,  clerk;  by  Chas.  N.  Williams,  deputy  clerk. 
E.  \\\  Camp,  Paul  Burks,  Robt.  Brennan,  409  Kerck- 
hoft"  Building,  Los  Angeles,  Cal.,  telephone  Main 
2980,  attorneys  for  defendant. 
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In  tJie  District  Court  of  tJie  United  States  of  America, 
Southern  District  of  California,  Southern  Di- 
vision. 

No.  3/6 — Civil. 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
THE   ATCHISON.    TOPEKA    AND    SANTA    FE 
RAILWAY  CO^IPANY, 

Defendant. 

Petition  for  Writ  of  Error. 

The  Atchison.  Topeka  and  Santa  Fe  Railway  Com- 
pany, a  corporation,  defendant  in  the  above  entitled 
cause,  feeling  itself  aggrieved  by  the  judgment  of  the 
court  entered  on  the  27th  day  of  November,  191 5, 
comes  now  by  Paul  Burks,  Esq.,  its  attorney,  and  files 
herewith  an  assignment  of  errors,  and  petitions  said 
court  for  an  order  allowing  said  defendant  to  procure  a 
writ  of  error  to  the  Honorable  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  under  and 
according  to  the  laws  of  the  United  States  in  that 
behalf  made  and  provided,  and  also  that  an  order  be 
made  fixing  the  amount  of  security  which  the  defend- 
ant shall  give  and  furnish  upon  said  writ  of  error, 
and  that  upon  the  giving  of  such  security  all  further 
proceedings  in  this  court  be  suspended  and  stayed 
until  the  determination  of  said  writ  of  error  by  the 
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said  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

-\nd  your  petitioner  will  ever  pray.  etc. 
Dated  May  24,  19 16. 

E.  W.  CA^IP. 
ROBERT  BREXXAX. 
PALX  BURKS. 

Attorneys   for  Defendant. 

[Endorsed]:     Xo.  376  Civil.     Dept In  the  U. 

S.  Dist.  Court.  Sou.  Dist.  of  Calif.  Sou.  Division. 
United  States  of  America,  plaintiff,  v.  The  A.  T.  & 
S.  F.  Ry.  Co..  a  corp.,  defendant.  Petition  for  Writ 
of  Error.  Filed  May  24,  19 16.  W'm.  M.  \'an  Dyke, 
clerk:  by  R.  S.  Zimmerman,  deputy  clerk.  E.  W. 
Camp.  Paul  Burks.  Robt.  Brennan,  409  Kirckholl 
Building.  Los  Angeles.  Cal.  telephone  Main  2980, 
attomevs  for  deft. 


Ih  the  District  Court  of  the  United  States  of  America, 
Sauthern  District  of  California.  SontJiern  Di- 
vision. 

Xo.   376 — Civil. 
UXITED  STATES  OF  AMERICA. 

Plaintiff, 
vs. 
THE   ATCHISOX.    TOPEK.\    AXD    SAXTA    FE 
RAIL\\"AY  COMPAXY, 

Defendant. 

Assignment  of  Errors. 

Comes   now   The  Atchison.   Topeka   and   Santa   Fe 
Railway    Company,    defendant    in    the   above    entitled 
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cause,  and  files  the  following  assignment  of  errors 
on  writ  of  error  in  the  above  entitled  cause,  petition 
for  which  said  writ  of  error  to  review  the  judgment  of 
this  Honorable  Court,  made  and  entered  in  said  cause 
on  the  27th  day  of  November,  19 16,  it  files  at  the  same 
time  with  this  assignment. 

Assignment  I. 
That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division 
(hereinafter  referred  to  as  the  court),  erred  in  exclud- 
ing all  testimony  offered  by  the  defendant  and  in 
refusing  defendant's  offer  of  proof  as  to  the  changes 
in  methods,  practices  and  properties,  and  as  to  the 
expenditures  made  by  the  defendant  in  anticipation  of 
the  effective  date  of  the  act  of  Congress  approved 
March  4,  1907  (34  St.  L.  141 5),  effective  March  4, 
1908,  commonly  known  as  the  "Hours  of  Service  Act," 
for  the  purpose  of  minimizing  the  possibilities  of  viola- 
tions of  such  act,  for  the  reason  that  such  testimony, 
and  all  thereof,  was  relevant  and  competent  as  directly 
bearing  upon  and  as  peculiarly  pertinent  to  the  ques- 
tion as  to  whether  defendant  habitually  and  at  the 
times  mentioned  in  the  various  counts  of  the  com- 
plaint was  exercising  proper  precautions  to  avoid  such 
violations,  and  as  establishing  the  facts  relied  upon 
by  the  defendant  under  the  plea  of  justification  and 
excuse  set  forth  in  its  answer,  and  as  showing  that 
defendant  had  so  adjusted  its  properties,  so  placed 
its  terminals,  stations  and  relay  points,  so  arranged 
the  runs  of  its  crews  and  taken  such  other  reasonable 
precautions  as  were,  in  the  exercise  of  proper  care. 
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prudence  and  foresight,  consistent  with  the  practical 
operation  of  its  railroad,  required  of  it. 
Assignment    II. 

That  the  court  erred  in  permitting  plaintiff,  upon 
cross-examination  of  defendant's  witnesses,  to  inquire 
into  the  causes  and  duration  of  other  and  further 
delays  to  the  train  and  members  of  the  crew  thereof 
involved  in  counts  12  to  16,  inclusive,  and  especially 
the  delays  at  the  station  of  Ludlow,  after  defendant 
had  shown  justifiable  and  excusable  delay  in  the  serv- 
ice charged  in  said  counts  of  the  complaint  to  have  been 
in  violation  of  said  Hours  of  Service  Act. 
Assignment   III. 

That  the  court  erred  in  sustaining  plaintiff's  motion 
to  instruct  the  jury  to  find  for  the  plaintiff  as  to  the 
first  six  counts  of  the  Government's  declaration  (com- 
plaint)   for  the  reasons  following: 

(a)  Because  the  grounds  upon  which  said  motion 
was  based  were  not  stated,  by  reason  whereof  neither 
the  court  nor  the  defendant  was  apprised  of  the 
grounds  relied  upon  by  said  plaintiff  in  support  of  its 
motion ; 

(b)  Because  the  evidence  introduced  by  defendant 
fully  sustains  defendant's  plea  of  justification  and 
excuse  for  the  excess  service  set  forth  in  its  answer; 

(c)  Because,  at  all  events,  the  evidence  introduced 
by  defendant  to  sustain  its  plea  of  justification  and 
excuse,  as  set  forth  in  its  answer,  raised  questions 
of  fact  for  the  exclusive  determination  of  the  jury 
and  the  court,  in  assuming  to  review  such  evidence 
and  to  direct  a  verdict  thereon,  thereby  invaded  and 
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usurped  the  province  of  the  jury  to  the  prejudice  of 
defendant's  rights  in  the  premises; 

(d)  Because  the  ruHng  of  said  court  upon  said 
motion  was  contrary  to  the  plain  terms  and  provisions 
and  contrary  to  the  reasonable  construction  of  said 
Hours  of  Service  Act; 

(e)  Because  the  ruling  of  said  court  upon  said  mo- 
tion was  contrary  to  and  in  conflict  with  the  practical, 
contemporaneous  construction  placed  upon  said  Hours 
of  Service  Act  by  the  administrative  body  to  which, 
by  the  terms  of  said  act,  enforcement  thereof  was 
entrusted  and  upon  which  the  defendant,  in  the  prac- 
tical operation  of  its  railroad,  had  reason  to  and  did 
rely. 

Assignment   IV. 
That  the  court  erred  in  sustaining  plaintiff's  motion 
to   instruct   the   jury   to    find    for    the    plaintiff   as    to 
counts  7  to  II,  inclusive,  of  the  Government's  declara- 
tion  (complaint)    for  the  reasons   following: 

(a)  Because  the  grounds  upon  which  said  motion 
was  based  were  not  stated,  by  reason  whereof  neither 
the  court  nor  the  defendant  was  apprised  of  the 
grounds  relied  upon  by  said  plaintiff  in  support  of  its 
motion; 

(b)  Because  the  evidence  introduced  by  defendant 
fully  sustains  defendant's  plea  of  justification  and 
excuse  for  the  excess  service  set  forth  in  its  answer; 

(c)  Because,  at  all  events,  the  evidence  introduced 
by  defendant  to  sustain  its  plea  of  justification  and 
excuse,  as  set  forth  in  its  answer,  raised  questions 
of  fact  for  the  exclusive  determination  of  the  jury 
and  tlie  court,  in  assuming  to  review  such  evidence  and 
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to  direct  a  verdict  thereon,  thereby  invaded  and  usurped 
the  province  of  the  jury  to  the  prejudice  of  defendant's 
rights  in  the  premises; 

(d)  Because  the  ruHng  of  said  court  upon  said  mo- 
tion was  contrary  to  the  plain  terms  and  provisions 
and  contrary  to  the  reasonable  construction  of  said 
Hours  of  Service  x\ct; 

(e)  Because  the  ruling  of  said  court  upon  said  mo- 
tion was  contrary  to  and  in  conflict  with  the  practical, 
contemporaneous  construction  placed  upon  said  Hours 
of  Service  Act  by  the  administrative  body  to  which, 
by  the  terms  of  said  act,  enforcement  thereof  was 
entrusted  and  upon  which  the  defendant,  in  the  prac- 
tical operation  of  its  railroad,  had  reason  to  and  did 
rely. 

Assignment   V. 
That  the  court  erred  in  sustaining  plaintifif's  motion 
to  instruct  the  jury  to  find  for  the  plaintiff  as  to  counts 
12  to   16,   inclusive,  of  the  Government's   declaration 
(complaint)  for  the  reasons  following: 

(a)  Because  the  grounds  upon  which  said  motion 
was  based  were  not  stated,  by  reason  whereof  neither 
the  court  nor  the  defendant  was  apprised  of  the 
grounds  relied  upon  by  said  plaintiff  in  support  of 
its  motion; 

(b)  Because  the  evidence  introduced  by  defendant 
fully  sustains  defendant's  plea  of  justification  and 
excuse  for  the  excess  service  set  forth  in  its  answer; 

(c)  Because,  at  all  events,  the  evidence  introduced 
by  defendant  to  sustain  its  plea  of  justification  and 
excuse,  as  set  forth  in  its  answer,  raised  questions 
of  fact  for  the  exclusive  determination  of  the  jury  and 
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the  court,  in  assuming  to  review  such  evidence  and  to 
direct  a  verdict  thereon,  thereby  invaded  and  usurped 
the  province  of  the  jury  to  the  prejudice  of  defendant's 
rights  in  the  premises; 

(d)  Because  the  ruHng  of  said  court  upon  said 
motion  was  contrary  to  the  plain  terms  and  pro- 
visions and  contrary  to  the  reasonable  construction  of 
said  Hours  of  Service  Act; 

(e)  Because  the  ruling  of  said  court  upon  said  mo- 
tion was  contrary  to  and  in  conflict  with  the  practical, 
contemporaneous  construction  placed  upon  said  Hours 
of  Service  Act  by  the  administrative  body  to  wdiich, 
by  the  terms  of  said  act,  was  entrusted  the  enforce- 
ment thereof,  and  upon  which  the  defendant,  in  the 
practical  operation  of  its  railroad,  had  reason  to  and 
did  rely. 

Assignment  VI. 

That  the  court  erred  in  granting  plaintiff's  mo- 
tion for  a  judgment  in  its  favor  and  against  the  de- 
fendant, made  at  the  time  this  cause  was  submitted 
to  the  court  for  its  decision,  for  the  reason  that  it 
affirmatively  appeared  from  the  evidence  that  the  reten- 
tion in  service  during  the  period  mentioned  in  plaintiff's 
complaint  of  employed  mentioned  in  counts  i  to  6, 
inclusive,  of  said  complaint,  was  not  in  violation  of 
the  act  of  Congress  entitled  "An  act  to  promote  the 
safety  of  employees  and  travelers  upon  railroads  by 
limiting  the  hours  of  service  of  employes  thereon," 
approved  March  5,  1907  (34  St.  L.  1415),  because: 

(a)  The  delay  to  which  the  train  in  said  counts  of 
said  complaint  described  and  the  employes  in  charge 
thereof  was  the  result  of  a  cause  not  known  to  the 
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defendant  or  to  any  officer  or  agent  in  charge  of  such 
employes,  at  the  time  when  said  employes  left  a  termi- 
nal and  which  could  not  have  been  foreseen;  and 

(b)  That  the  retention  in  service  during  the  time 
mentioned  in  said  counts  of  said  complaint  of  each  of 
the  employes  in  said  counts  named,  was  the  result  of 
a  casualty  and  of  an  unavoidable  accident,  by  reason 
whereof  said  act  of  Congress  did  not  apply  to  the 
retention  in  service  of  such  employes  in  excess  of 
sixteen  hours  under  the  circumstances  as  set  forth  in 
its  answer  to  said  counts  of  said  complaint  and  as 
established  by  the  evidence  introduced  under  such  an- 
swer upon  the  trial  of  said  cause;  and 

(c)  That  the  retention  in  service  of  the  employes 
mentioned  in  said  counts  i  to  6,  inclusive,  of  said 
complaint,  under  the  circumstances  shown  by  the 
evidence,  in  excess  of  sixteen  hours,  was  expressly 
authorized  by  said  act  of  Congress  which  did  not 
prohibit  but,  on  the  contrary,  expressly  authorized  such 
service  under  the  circumstances  shown  by  the  uncon- 
troverted  evidence  introduced  in  support  of  defendant's 
plea  of  justification  and  excuse. 

Assignment  VII. 
That  the  court  erred  in  granting  plaintiff's  motion 
for  a  judgment  in  its  favor  and  against  the  defendant, 
made  at  the  time  this  cause  was  submitted  to  the 
court  for  its  decision,  for  the  reason  that  it  affirma- 
tively appeared  from  the  evidence  that  the  retention 
in  service  during  the  period  mentioned  in  plaintiff's 
complaint  of  employes  mentioned  in  counts  7  to  11, 
inclusive,  of  said  complaint,  was  not  in  violation  of 
the  act  of  Congress  entitled  "An  act  to  promote  the 
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safety  of  employees  and  travelers  upon  railroads  by 
limiting  the  hours  of  service  of  employees  thereon," 
approved  March  4,  1907  (34  St.  L.  141 5),  because: 

(a)  The  delay  to  which  the  train  in  said  counts  of 
said  complaint  described  and  the  employes  in  charge 
thereof  was  the  result  of  a  cause  not  known  to  the 
defendant  or  to  any  officer  or  agent  in  charge  of 
such  employes,  as  the  time  when  said  employes  left  a 
terminal  and  which  could  not  have  been  foreseen; 
and 

(b)  That  the  retention  in  service  during  the  time 
mentioned  in  said  counts  of  said  complaint  of  each  of 
the  employes  in  said  counts  named,  was  the  result  of  a 
casualty  and  of  an  unavoidable  accident,  by  reason 
whereof  said  act  of  Congress  did  not  apply  to  the 
retention  in  service  of  such  employes  in  excess  of 
sixteen  hours  under  the  circumstances  as  set  forth 
in  its  answer  to  said  counts  of  said  complaint  and  as 
established  by  the  evidence  introduced  under  such 
answer  upon  the  trial  of  said  cause;  and 

(c)  That  the  retention  in  service  of  the  employes 
mentioned  in  said  counts  7  to  11,  inclusive,  of  said 
complaint,  under  the  circumstances  shown  by  the 
evidence,  in  excess  of  sixteen  hours,  was  expressly  au- 
thorized by  said  act  of  Congress  which  did  not  pro- 
hibit but,  on  the  contrary,  expressly  authorized  such 
service  under  the  circumstances  shown  by  the  uncon- 
troverted  evidence  introduced  in  support  of  defendant's 
plea  of  justification  and  excuse. 

Assignment  VIII. 
That  the  court  erred  in  granting  plaintiflf's  motion 
for  a  judgment  in  its  favor  and  against  the  defendant. 
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made  at  the  time  this  cause  was  submitted  to  the 
court  for  its  decision,  for  the  reason  that  it  affirma- 
tively appeared  from  the  evidence  that  the  retention 
in  service  during  the  period  mentioned  in  plaintiff's 
complaint  of  employes  mentioned  in  counts  12  to  16, 
inclusive,  of  said  complaint,  was  not  in  violation  of  the 
act  of  Congress  entitled  "An  act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  approved 
March  4,  1907  (34  St.  L.  1415),  because: 

(a)  The  delay  to  which  the  train  in  said  counts  of 
said  complaint  described  and  the  employes  in  charge 
thereof  was  the  result  of  a  cause  not  known  to  the 
defendant  or  to  any  officer  or  agent  in  charge  of  such 
employes  at  the  time  when  said  employes  left  a  terminal 
and  which  could  not  have  been  foreseen;  and 

(b)  That  the  retention  in  service  during  the  time 
mentioned  in  said  counts  of  said  complaint  of  each  of 
the  employes  in  said  counts  named,  was  the  result  of  a 
casualty  and  of  an  unavoidable  accident,  by  reason 
whereof  said  act  of  Congress  did  not  apply  to  the  reten- 
tion in  service  of  such  employes  in  excess  of  sixteen 
hours  under  the  circumstances  as  set  forth  in  its 
answer  to  said  counts  of  said  complaint  and  as  estab- 
lished by  the  evidence  introduced  under  such  answer 
upon  the  trial  of  said  cause;  and 

(c)  That  the  retention  in  service  of  the  employes 
mentioned  in  said  counts  12  to  16,  inclusive,  of  said 
complaint,  under  the  circumstances  shown  by  the 
evidence,  in  excess  of  sixteen  hours,  was  expressly 
authorized  by  said  act  of  Congress  which  did  not  pro- 
hibit but,  on  the  contrary,  expressly  authorized  such 
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service  under  the  circumstances  shown  by  the  uncon- 
troverted  evidence  introduced  in  support  of  defendant's 
plea  of  justification  and  excuse. 

Assignment   IX. 

That  said  court  erred  in  finding  that  it  was  the 
duty  of  defendant  to  reheve  the  employes  named  in 
counts  I  to  6  of  the  complaint  after  they  had  been  on 
duty  for  sixteen  hours  and  before  they  reached  the 
terminal  to  which  they  were  destined,  because  under 
the  circumstances  disclosed  by  the  evidence  the  said 
Hours  of  Service  Act  did  not  require  that  such  em- 
ployes be  relieved  at  any  intermediate  point. 
Assignment   X. 

That  said  court  erred  in  finding  that  it  was  the 
duty  of  defendant  to  relieve  the  employes  named  in 
counts  7  to  II  of  the  complaint  after  they  had  been  on 
duty  for  sixteen  hours  and  before  they  reached  the 
terminal  to  which  they  were  destined,  because  under 
the  circumstances  disclosed  by  the  evidence  the  said 
Hours  of  Service  Act  did  not  require  that  such  em- 
ployes be  relieved  at  any  intermediate  point. 
Assignment  XI. 

That  said  court  erred  in  finding  that  it  was  the 
duty  of  defendant  to  relieve  the  employes  named  in 
counts  12  to  1 6  of  the  complaint  after  they  had  been 
on  duty  for  sixteen  hours  and  before  they  reached  the 
terminal  to  which  they  were  destined,  because  under 
the  circumstances  disclosed  by  the  evidence  the  said 
Hours  of  Service  Act  did  not  require  that  such 
employes  be  relieved  at  any  intermediate  point. 
Assignment  XII. 

That  said  court  erred  in  finding  that  the  acts  of  the 
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defendant  in  requiring  and  permitting  the  employes 
named  in  counts  i  to  6,  inclusive,  of  said  complaint 
to  continue  on  duty  to  the  end  of  their  run  was  in 
violation  of  the  provisions  of  said  Hours  of  Service 
Act,   for  the  reasons: 

( 1 )  That  the  train  of  which  said  employes  were  in 
charge  had,  after  starting  on  its  run,  been  delayed  by 
reason  of  a  casualty  and  an  unavoidable  accident;  and 

(2)  That  the  delay  to  which  said  train  and  said 
employes  were  subjected  was  the  result  of  a  cause 
not  known  to  defendant,  or  any  of  its  officers  or 
agents  in  charge  of  such  employes,  at  the  time  such 
employes  left  a  terminal  and  which  could  not  have 
been  foreseen. 

Assignment  XIII. 

That  said  court  erred  in  finding  that  the  acts  of 
the  defendant  in  requiring  and  permitting  the  em- 
ployes named  in  counts  7  to  11,  inclusive,  of  said 
complaint,  to  continue  on  duty  to  the  end  of  their  run 
was  in  violation  of  the  provisions  of  said  Hours  of 
Service  Act,  for  the  reasons: 

(i)  That  the  train  of  which  said  employes  were  in 
charge  had,  after  starting  on  its  run,  been  delayed  by 
reason  of  a  casualty  and  an  unavoidable  accident;  and 

(2)  That  the  delay  to  which  said  train  and  said 
employes  were  subjected  was  the  result  of  a  cause  not 
known  to  defendant,  or  any  of  its  officers  or  agents  in 
charge  of  such  employes,  at  the  time  such  employes 
left  a  terminal  and  which  could  not  have  been  fore- 
seen. 

Assignment  XIV. 

That  said  court  erred  in   finding  that  the  acts  of 
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the  defendant  in  requiring  and  permitting  the  em- 
ployes named  in  counts  12  to  16,  inclusive,  of  said 
complaint  to  continue  on  duty  to  the  end  of  their  run 
was  in  violation  of  the  provisions  of  said  Hours  of 
Service  Act,  for  the  reasons: 

(i)  That  the  train  of  which  said  employes  were  in 
charge  had,  after  starting  on  its  run,  been  delayed 
by  reason  of  a  casualty  and  an  unavoidable  accident; 
and 

(2)  That  the  delay  to  which  said  train  and  said 
employes  were  subjected  was  the  result  of  a  cause  not 
known  to  defendant,  or  any  of  its  officers  or  agents  in 
charge  of  such  employes,  at  the  time  such  employes 
left  a  terminal  and  which  could  not  have  been  fore- 
seen. 

Assignment  XV. 

That  the  judgment  made,  rendered  and  entered  in 
the  above  cause  in  favor  of  plaintiff  on  counts  i  to  6, 
inclusive,  is  contrary  to  the  evidence  introduced  upon 
the  trial  of  said  cause,  in  that  it  affirmatively  appears 
from  said  evidence  that  the  retention  in  service  of 
said  employes  in  said  counts  of  said  complaint  de- 
scribed during  the  time  in  said  counts  in  said  complaint 
mentioned  was  not  in  violation  of  said  Hours  of 
Service  Act,  which  did  not  apply  to  or  prohibit  but,  on 
the  contrary,  expressly  authorized  such  service  by  such 
employes  in  excess  of  sixteen  hours  under  circum- 
stances as  shown  by  the  evidence,  and  that  all  service 
of  the  employes  described  in  said  counts  of  said 
complaint  in  excess  of  sixteen  hours  was,  under  the  un- 
contradicted evidence,  justified  and  excused. 


The  Atchison,  Topeka  and  Santa  Fe  Ry.  Co.    313 

Assignment  XVI. 

That  the  judgment  made,  rendered  and  entered  in 
the  above  cause  in  favor  of  plaintiff  on  counts  7  to 
II,  inclusive,  is  contrary  to  the  evidence  introduced 
upon  the  trial  of  said  cause,  in  that  it  affirmatively 
appears  from  the  evidence  that  the  retention  in  service 
of  said  employes  in  said  counts  of  said  complaint 
described  during  the  time  in  said  counts  in  said 
complaint  mentioned  was  not  in  violation  of  said 
Hours  of  Service  Act,  which  did  not  apply  to  or  pro- 
hibit but,  on  the  contrary,  expressly  authorized  such 
service  of  such  employes  in  excess  of  sixteen  hours, 
under  circumstances  as  shown  by  the  evidence. 
Assignment  XVII. 

That  the  judgment  made,  rendered  and  entered  in 
the  above  cause  in  favor  of  plaintiff  on  counts  12  to  16, 
inclusive,  is  contrary  to  the  evidence  introduced  upon 
the  trial  of  said  cause,  in  that  it  affirmatively  appears 
from  the  evidence  that  the  retention  in  service  of 
said  employes  in  said  counts  of  said  complaint  de- 
scribed during  the  time  in  said  counts  in  said  com- 
plaint mentioned  was  not  in  violation  of  said  Hours 
of  Service  Act,  which  did  not  apply  to  or  prohibit  but, 
on  the  contrary,  expressly  authorized  such  service  of 
such  employes  in  excess  of  sixteen  hours,  under  cir- 
cumstances as  shown  by  the  evidence. 
Assignment  XVHL 

That  the  judgment  made,  rendered  and  entered  in 
the  above  cause,  and  the  whole  thereof,  is  contrary  to 
law  because: 

(a)  The  delays  to  which  were  subjected  each  of  the 
trains  mentioned  in  plaintiff's  complaint  and  the  em- 
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ployes  mentioned  in  said  complaint  who  were  in  charge 
of  such  trains,  were  the  results  of  causes  not  known  to 
the  defendant,  or  any  officer  or  agent  in  charge  of  such 
employes,  at  the  time  when  such  employes  left  a  termi- 
nal, and  which  could  not  have  been  foreseen;  and 

(b)  That  the  retention  in  service  during  the  times 
mentioned  in  said  complaint  of  each  of  the  employes 
therein  mentioned,  was  in  each  instance  the  result  of 
a  casualty  and  an  unavoidable  accident,  by  reason 
whereof  said  act  of  Congress  did  not  apply  to  the  re- 
tention in  service  of  said  employes  in  excess  of  sixteen 
hours  under  the  circumstances  as  shown  by  the  un- 
controverted  evidence;  and 

(c)  That  under  and  by  virtue  of  the  terms  of  the 
proviso  in  section  3  of  said  act  of  Congress  entitled 
"An  act  to  promote  the  safety  of  employes  and  travel- 
ers upon  railroads  by  limiting  the  hours  of  service  of 
employes  thereon,"  approved  Alarch  4,  1907  (34  St.  L. 
141 5),  set  forth  and  contained,  the  retention  in  service 
during  the  times  in  said  complaint  mentioned  of  the 
employes  in  the  several  counts  in  said  complaint  de- 
scribed, and  for  such  period  in  excess  of  sixteen  hours 
as  would  enable  said  employes  to  complete  their  runs 
to  the  terminals  to  which  they  were  destined,  under  the 
circumstances  which  were  shown  by  the  uncontroverted 
evidence  to  have  caused  such  service  was  expressly 
authorized  and  the  said  act  of  Congress  did  not  apply 
to  and  did  not  prohibit  the  said  service  of  said  em- 
ployes; and 

(d)  That  the  said  judgment  was  based  upon  the 
view  of  the  trial  court  that  it  was  the  duty  of  the 
defendant  to  relieve  each  of  the  employes  in  charge 
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of  each  of  the  trains  in  the  complaint  described  before 
they  had  completed  their  runs  and  at  points  which 
were  not  terminals  and  before  their  regular  terminals 
had  been  reached,  in  order  to  prevent  their  retention  in 
service  in  excess  of  sixteen  hours,  whereas  said  Hours 
of  Service  Act  does  not  require  but,  on  the  contrary, 
expressly  authorized  the  defendant  to  retain  such 
employes  in  service  until  completed  their  runs  in  the 
circumstances  disclosed  by  the  evidence. 

And  upon  the  foregoing  assignment  of  errors,  and 
upon  the  record  in  said  cause,   the  defendant  prays 
that  said  judgment  may  be  reversed. 
E.  W.  CAMP, 
ROBERT  BRENNAN, 
PAUL  BURKS, 

Attorneys   for  Defendant. 

[Endorsed] :  No.  376  Civil.  Dept In  the  U.  S. 

District  Court,  Sou.  Dist.  of  Calif.,  Southern  Division. 
United  States  of  America,  plaintiff  v.  The  A.  T.  & 
S.  F.  Ry.  Co.,  a  corporation,  defendant.  Assignment 
of  Error.  Filed  May  24,  19 16.  Wm.  M.  Van  Dyke, 
clerk;  by  R.  S.  Zimmerman,  deputy  clerk.  E.  W. 
Camp,  Paul  Burks,  Robt.  Brennan,  409  Kerckhoff 
Building,  Los  Angeles,  Cal.,  telephone  Main  2980, 
attorneys  for  defendant. 


3i6  United  States  of  America  vs. 

In  the  District  Court  of  the  United  States  of  America, 
Southern  District  of  California,  Southern  Di- 
vision. 

No.  2>7^ — Civil.  j 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
THE   ATCHISON,    TOPEKA    AND    SANTA    FE 
RAILWAY  COMPANY, 

Defendant. 

Order  Allowing  Writ  of  Error. 

Upon  motion  of  Paul  Burks,  Esq.,  one  of  the 
attorneys  for  defendant,  and  upon  filing  a  petition 
for  a  writ  of  error  and  an  assignment  of  errors — 

It  is  ordered  that  a  writ  of  error  be  and  the  same 
is  hereby  allowed  to  have  reviewed  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
the  verdict  and  judgTnent  heretofore  entered  herein. 

Dated  May  24,  19 16. 

BLEDSOE, 
United  States   District  Judge. 

[Endorsed]:      No.    376   Civil,    Dept In   the 

U.  S.  Dist.  Court,  Sou.  Dist.  of  Calif.,  Sou.  Division. 
United  States  of  America,  plaintiff,  v.  The  A.  T.  & 
S.  F.  Ry.  Co.,  a  Corp.,  defendant.  Order  Allowing 
Writ  of  Error.  Filed  May  24,  19 16.  Wm.  M.  Van 
Dyke,  clerk;  by  R.  S.  Zimmerman,  deputy  clerk.  E.  W. 
Camp,  Paul  Burks,  Robt.  Brennan,  409  Kerckhoff 
Building,  Los  Angeles,  Cal.,  telephone  Main  2980, 
attdrneys  for  deft. 
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ht  the  District  Court  of  the  United  States  of  America, 
Southern  District  of  California,  Southern  Di- 
vision. 

No.   376 — Civil. 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
THE   ATCHISON,    TOPEKA    AND    SANTA   FE 
RAILWAY  COMPANY, 

Defendant. 

Bond. 

Know  All  Men  by  These  Presents: 

That  we,  The  Atchison,  Topeka  and  Santa  Fe  Rail- 
way Company,  a  corporation,  as  principal,  and  National 
Surety  Company,  as  surety,  are  held  and  firmly  bound 
unto  United  States  of  America,  the  plaintiff  above 
named,  in  the  sum  of  two  thousand  dollars  ($2,000.00), 
to  be  paid  to  said  United  States  of  America,  to  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
jointly  and  severally,  and  our  and  each  of  our  suc- 
cessors and  assigns,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated,  this  23d  day  of 
May,  A.  D.  1916. 

Whereas,  the  above  named  defendant,  The  Atchison 
Topeka  and  Santa  Fe  Railway  Company,  has  sued  out 
a  writ  of  error  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  to  reverse  the  judgment 
in  the  above  entitled  cause  by  the  District  Court  of 
the  United  States  of  America,  Southern  District  of 
California,  Southern  Division,  rendered  and  entered 
in  said  cause  on  the  27th  day  of  November,  1915; 
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Now,  therefore,  the  condition  of  this  obHgation  is 
such  that  if  the  above-named  defendant,  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company,  shall  prose- 
cute said  writ  of  error  to  effect,  and  answer  all  costs 
and  damages  if  it  shall  fail  to  make  good  its  plea, 
then  this  obligation  shall  be  void;  otherwise  to  remain 
in  full  force  and  effect. 

THE   ATCHISON,    TOPEKA    AND    SANTA    FE 
RAILWAY  COMPANY, 

By  A.  G.  WELLS, 
Its  General  Manager, 
Attest : 

G.   HOLTERHOFF,  JR., 
Its  Western  Asst.  Secretary, 

Principal. 
NATIONAL  SURETY  COMPANY, 
By  CHAS.  SEYLER,  JR., 

Its  Attorney-in-Fact, 

Surety. 
[Documentary  stamp  ict.     Cancelled  5/23/16,  B.  M.] 
State  of  California,  County  of  Los  Angeles — ss. 

On  this  23rd  day  of  May,  A.  D.  1916,  before  me. 
Hazel  Jones,  a  notary  public  in  and  for  the  said  county 
and  state,  residing  therein,  duly  commissioned  and 
sworn,  personally  appeared  Chas.  Seyler,  Jr.,  known  to 
me  to  be  the  person  whose  name  is  subscribed  to  the 
within  instrument,  as  the  attorney-in-fact  of  National 
Surety  Co.,  and  acknowledged  to  me  that  he  sub- 
scribed the  name  of  National  Surety  Co.  thereto  as 
surety  and  his  own  name  as  attorney-in-fact. 

In  witness  whereof,   I  have  hereunto  set  my  hand 
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and  affixed  my  official  seal  the  day  and  year  in  this 
certificate  first  above   written. 

(Seal)  HAZEL  JONES, 

Notary  Public  in  and  for  Said  County  and  State. 

The  foregoing  bond  is  hereby  approved  as  to  form 
and  as  to  sufficiency  of  surety,  this  24  day  of  May, 
A.   D.    1916. 

BLEDSOE, 
United  States   District  Judge. 

[Endorsed]:      No.    376    Civil,    Dept U.    S. 

Dist.  Court,  Sou.  Dist.  of  Calif.,  Sou.  Division. 
United  States  of  America,  plaintiff,  v.  The  A.  T.  & 
S.  F.  Ry.  Co.,  a  Corp.,  defendant.  Bond.  Filed  May 
24,  1916.  Wm.  M.  Van  Dyke,  clerk;  by  R.  S.  Zimmer- 
man, deputy  clerk.  E.  W.  Camp,  Paul  Burks,  Robt. 
Brennan,  409  Kerckhoff  Building,  Los  Angeles,  Cal., 
telephone  Main  2980,  attorneys  for  deft. 
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United  States 

Circuit  Court  of  Appeals, 

FOR  THE  NINTH  CIRCUTT. 


The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company, 
a  Corporation, 

Plaintiff  in  Error, 

vs. 
United  States  of  America, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR 


E.  W:  Camp, 

Robert  Brenxax, 

Paul  Burks, 

Attorneys  for  Plaintiff  in  Error. 


Parker  &  Stone  Co.,  Law  Printers,  238  New  High  St.,  Los  Angeles,  Cal. 


No.   3079. 

United  States 


Circuit  Court  of  Appeals, 

FOR  THE  NINTH  CIRCUIT. 


The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company, 
a  Corporation, 

Plaintiff  in  Error, 

vs. 
United  States  of  America, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR 


STATEMENT  OF  THE  CASE. 

[Note:    FigTires  in  l:)rackets  refer  to  pages  of  printed 
transcript  of  record.] 

Nature  of  Action  and  DefensKv'^: 

Plaintiff  in  error  (hereinafter,  for  convenience,  called 
the  Railway   Company)    was   defendant   in   the   court 


below  in  an  action  broiioht  by  the  United  States  of 
America  (liereinafter,  for  convenience,  called  the  Gov- 
ernment) to  recover  penalties  for  sixteen  alle^'ed  viola- 
tions of  an  Act  of  Cono-ress  api)roved  March  4th,  1907 
(34  St.  I..  1415),  entitled  "An  act  to  promote  the 
safety  of  employes  and  travelers  upon  railroads  by 
iimitino^  the  hours  of  service  of  employes  thereon" 
(hereinafter,  for  convenience,  called  the  Hours  of 
Service  Act). 

The  complaint  [5-22],  containing  sixteen  counts,  al- 
le.c^ed  service  in  excess  of  sixteen  hours  by  the  crews  of 
three  sei^arate  trains,  as  follows: 

Counts  I  to  6  charoe  that  six  employes,  constituting 
the  crew  of  freight  train  "Extra  3203  East"  or  "First 
34  D,"  were  on  duty  on  a  run  easterly  from  Bakers- 
field  to  Barstow  from  4:50  p.  m..,  October  4th,  to  11 105 
a.  m.,  October  5th,  1914,  or  2  hours  30  minutes  over- 
time [6-1 1 !• 

Counts  7  to  T I  charge  that  five  employes,  constituting 
the  crew  of  freight  train  "Extra  955  West,"  were  on 
dut\'  on  a  run  westerly  from  Needles  to  Barstow  from 
1:20  p.  m.  on  October  loth,  to  6:20  a.  m.  on  October 
nth,  19 1 4;  or  r  hour  overtime  [12-16]. 

Counts  12  to  t6  charge  that  five  employes,  constitut- 
ing the  crew  of  freight  train  "Extra  1656  East,"  were 
on  dutv  on  a  run  easterly  from  Barstow  to  Needles 
from  9:15  P-  ni.  on  October  2Tst  until  2:15  p.  m.,  Octo- 
l)er  22nd,  1914,  or  i  hour  overtime  [17-21]; 

Hie  Rrdlwav  Com])anv  admitted  the  service  as  al- 
leged but  in  its  answer  [24-30],  which  followed  the 
form  ai^i^rovcd  l.\'  thi»  llonorablc  Court  in  the  case  of 


United  States  v.  Southern  Pacific  Company,  220  Fed. 
745,  set  up  that  the  retention  of  employes  in  service  in 
excess  of  sixteen  hours  was,  in  each  instance,  due  to 
one  of  the  causes  enumerated  in  the  proviso  of  section 
3  of  the  Hours  of  Service  Act. 

Upon  such  pleadings  the  cause  was  tried  to  a  jury 
for  eight  days,  ^^venty-four  witnesses  testified  at 
length  and  considerable  documentary  evidence  was  in- 
troduced. The  Railway  Company,  having  assumed  the 
burden  of  proof,  undertook  to  establish  to  the  satisfac- 
tion of  the  jurv  that,  with  respect  to  each  of  the  three 
trains  involved,  it  did  everything  possible,  consistent 
with  the  practical  operation  of  its  railway,  to  enable  it 
to  foresee  and  avoid  the  accidents  whereby  the  trains 
were  delayed;  that,  before  permitting  any  of  such 
trains  to  start  Upon  their  respective  runs  between  ter- 
minals, it  exercised  all  diligence  which  reasonably  pru- 
dent men  under  like  circumstances  and  with  like  knowl- 
edge could  have  exercised  for  the  purpose  of  ascertain- 
ing and  knowing  that  all  equipment  therein  was  in 
such  ])erfect  condition  and  repair  as  to  render  it  im- 
possible for  anyone  reasonably  to  anticipate  any  of  the 
accidents  wdiich  befell  the  several  trains ;  that  each  train 
and  all  of  the  ec[uipment  therein  was,  in  accordance 
with  the  best  known  custom  and  usage  prevailing  on 
well  operated  railways  throughout  the  United  States, 
adequately  and  properly  inspected ;  that,  notwithstand- 
ing such  precautions,  each  of  said  trains  broke  in  two 
and  was  delayed  by  unavoidable  accidents  which  no 
degree  of  human  care,  skill  or  foresight  could  have 
prevented  and  as  the  result  of  causes  which  were  not 
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known  and  \\hicli  could  not  liavc  been  foreseen  when 
the  trains  started  on  their  runs;  that  everything  hu- 
manly possible  was  done  to  minimize  such  delays  and 
to  overcome  the  effects  and  consequences  thereof;  and, 
that,  in  each  instance,  the  excess  service  charged  was 
less  than  the  time  consumed  by  the  delays  which  were 
the  direct  and  proximate  cause  of  the  excess  service. 

Evidence  applicable  to  all  counts  and  particular 
evidence  relating  to  specific  sets  of  counts  was  intro- 
duced. 

Facts  Common  to  All  Coitnts: 

The  Railway  Company,  a  common  carrier  of  freight 
and  passengers  in  interstate  commerce,  operates  a  rail- 
way system  extending  from  Chicago  to  the  Pacific 
Coast,  including  2400  miles  of  a  ''grand  division"  west 
of  Albuquerque  called  "Coast  Lines"  [42]  which  were, 
in  turn,  divided  into  convenient  operating  "divisions" 
each  in  charge  of  a  division  superintendent.  The  trains 
here  involved  moved  over  "Arizona  Division,"  which 
was  subdivided  into  three  "districts"  with  but  two  of 
which,  consisting  mainly  of  single  track  [47],  are  we 
concerned — the  "third  district"  embracing  141  miles 
betw^een  Bakersfield  and  Barstow  and  the  "second  dis- 
trict embracing  169  miles  between  Barstow  and  Needles 
through  sparsely  poi)ulated  desert  territory  and  over 
mountains  and  heavy  grades  [42]. 

\Mth  due  regard  to  an  assured  water  supi)ly,  grade 
conditions  and  other  essential  considerations  there  were 
maintained  at  Bakersfield,  Barstow  and  Needles,  only, 
what  are  known  as  division  terminals  [44-50]  between 
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which  freight  trains  could  ordinarily  be  operated  well 
within  sixteen  hours.  The  usual  and  ordinary  running 
time  between  these  terminals  was  from  12  to  12^ 
hours,  including  delays  usually  attendant  upon  opera- 
tions  [44]. 

Evidence  Excluded: 

The  railway  company  undertook  to  show  "what 
changes  in  methods,  practices  and  properties"  it  had 
made  subsequent  to  and  in  anticipation  of  the  effective 
date  of,  the  Hours  of  Service  Act  to  enable  it,  in  the 
exercise  of  reasonable  care,  prudence  and  foresight 
consistent  with  the  practical  operation  of  its  railway" 
to  meet  the  new  conditions  created  by  the  act  and  the 
secure  compliance  therewith.  To  all  such  testimony 
the  Government  interposed  objections  which  were  sus- 
tained (by  rulings  to  which  exceptions  [92-93-195] 
were  duly  allowed)  and  the  Railway  Company,  there- 
upon, oft'ered  to  prove  that,  anticipating  the  effective 
date  of  such  act  and  to  minimize  the  possibility  of  its 
violation,  it  had  expended  more  than  two  million  dollars 
upon  the  particular  districts  here  involved  in  double 
tracking  its  line  at  certain  points,  in  extending  sidings, 
installing  additional  sidings,  facilitating  distribution  of 
fuel  and  other  improvements.  To  the  rulings  refusing- 
such  offer  exceptions  [93-195]  were  duly  allowed.  Such 
rulings  of  the  trial  court  have  been  duly  assigned  as 
error  and  are  covered  by  assignment  I  [302]  of  the 
assignment  of  errors. 
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FuRTiiER  Facts  Bearing  on  All  Counts: 

As  applicable  to  all  counts  there  was  introduced  a 
vast  amount  of  oral  testimony  and  documentary  evi- 
dence relating-  to  an.d  bearing  directly  upon  the  matters 
following:  the  adequacy  of  foresight  exercised  by  the 
Railwav  Comnanv  in  establishing  and  maintaining  its 
"Division    Terminals"    [43-44-50-51-181];    density    of 
traffic  and  number  of  trains  moved  over  said  ''districts" 
[52-185]  ;  difficulties  attendant  upon  and  care  exercised 
with  respect  to  tlie  operation  of  freight  trains   [45-81- 
185];   the   degree   of   care   exercised   by    the    Railway 
Company  habitually  and  at  the  times  charged  in  the 
complaint   in   constructing,   overhauling,   repairing,   in- 
specting, testing  and  operating  its  engines,  trains  and 
cars    [47-49-54-55-56-60-77-79-126-162-207]  ;    methods 
of    despatching    freight    trains    and    of    avoiding    and 
overcoming  congestion  [45-127-165]  :  the  "tonnage  rat- 
ing" of  engines,  meaning  the  load  which  engines,  after 
being  subjected  to  dynamometer  and  other  tests,  are 
deemed  capable  of  hauling  over  the  district  to  which 
they  are  assigned  safely  and  without  being  overloaded 
and  which  was  adhered  to  with  respect  to  trains  m- 
volved   [56-128-131-202-282-283];  the  direct  and  con- 
sequential effects  of  trains  breaking  in  tw^o  and  methods 
employed  to  prevent  and  to  overcome  delays  resulting 
therefrom  [46-63-69-84- 126- 140- 144- 182- 185]  ;  methods 
employed  by  the  Railway  Company  with  respect  to  con- 
structing, installing,   inspecting  and  testing  draft-tim- 
bers, draw-bars,  couplers  and  knuckles  [49-59-60-63-69- 
77-79-82-84-87-97  -  126-167-168-190-191-209-237  -  238- 
242-255-256-262],    which    were    superior    to    methods 
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generally  employed  [63-69-84-126]  and  which  suh- 
jected  each  of  the  several  cars  to  at  least  two  inspec- 
tions by  competent  car  inspectors — one  upon  arrival  at 
terminals  when  incoming-  trains  were  "stretched"  before 
being  broken  up  [237-238]  and  another  before  depar- 
ture from  such  terminals — after  which  trains  were 
again  "stretched"  [49- 126- 167-19 1-238]  to  determine 
the  sufficiency  of  and  to  admit  of  best  possible  in- 
spection of  couplers,  draft  rigging,  draw-bars  and  other 
appliances  [168-238],  such  methods  having  been  proven 
by  practical  experience  to  afford  all  possible  pro- 
tection consistent  with  practical  operation  against  de- 
lays incident  to  trains  breaking  in  two  [49-61-68-126- 
167-168-179-191-238]. 

Such  general  testimony  can  all  be  summarized  in  the 
uncontradicted  and  irrefutable  evidence  that  the  railway 
of  the  Railway  Company  and  each  of  the  three  trains 
in  question  were  well  operated  in  accordance  with  the 
best  known  custom  and  usage  prevailing  among  well 
operated  railways  throughout  the  United  States  [43]  as 
emphasized  by  the  fact  that  upon  other  well  operated 
raihvays  the  percentage  of  trains  which  break  in  two 
w^hen  operated  under  similar  grade  conditions  averaged 
about  two  per  cent  while  on  the  division  in  question 
such  percentage  had,  by  reason  of  the  superior  methods 
and  practices  shown  by  such  evidence  [63-69-84-126- 
168-191]  been  reduced  to  less  than  one  per  cent  of  all 
trains  operated  [51]. 
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Facts  "Regarding  Counts  i  to  6  Inclusive: 

After  having  been  on  duty  45  minutes  the  crew  of 
a  "fast  freight"  train  [loil  designated  as  ''Extra  3203 
East"  or  "First  34  D,"  consisting  of  44  cars  (includ- 
ing G.  C.  &  S.  F.  4086  and  S.  F.  P.  &  P.  913]  with 
engine  3203  at  the  head  end  and  engine  g6^  cut  in 
fifteen  cars  from  the  rear  end  [loi]  for  the  purpose 
of  "helping"  the  train  up  the  hill  to  Summit  [109-111] 
left  Bakersfield  at  5:35  p.  m.  Oct.  4th  [lOi],  but  while 
ascending  Tehachapi  Mountains  on  single  track  [105], 
over  which  both  Southern  Pacific  and  Santa  Fe  trains 
operate  jointly  [43-125],  where  there  are  sharp  curves 
[175]  and  where  the  maximum  grade  is  2.2  per  cent 
[43-105-137],  the  train  was  delayed  at  Cable — a  non- 
agency  station  [128] — for  2  hours  55  minutes  from 
11:50  p.  m.  Oct.  4th  until  2:45  ^-  "i-  Oct.  5th  [103] 
by  the  pulling  of  a  draw-bar  out  of  the  west  end  of 
car  S.  F.  P.  &  P.  913,  blocking  the  main  line  [114-180], 
necessitating  placing  such  car  at  the  rear  of  the  train 
[108]  and  by  pulling  the  draw-bar  out  of  the  pilot 
and  blowing  a  water  plug  out  of  the  low  pressure  cylin- 
der of  engine  965  [103-114]. 

Previous  to  the  delay  at  Cable  the  train  had  been 
delayed  15  minutes  at  Allard  In-  a  broken  knuckle  in 
car  G.  C.  and  S.  F.  4086  [103-113],  which  had  been 
inspected  and  found  to  be  in  good  order  and  to  conform 
to  requirements  of  the  Safety  A])pliance  Act  before  it 
left  Bakersfield  [  123-126],  as  had  also  car  S.  F.  P.  &  P. 

913  [95-96]. 

Engine  956  had  recently  been  overhauled  [67-68-72- 
75],  and  notwithstanding  a   sliglu  crack  in  its  saddle 
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[6i-68-ii9-i49~i53-i55"i72-i79l  it  was  in  first  class 
condition  [68-71- 1 13-150- 152],  conformed  to  all  Fed- 
eral requirements  [69-92-121-294],  its  previous  per- 
formances had  been  satisfactory  [71-111-158],  as  were 
its  subsequent  performances  [151],  it  had  been  properly 
inspected  [111-152],  the  train  was  properly  operated 
[130- 1 76- 1 78]  and  there  was  nothing  in  its  condition 
[i  I  i-i  1 3- 1 30-1 5 1 -1 64]  nor  was  there  any  other  condi- 
tion [102-111-130-175]  to  cause  anyone  to  anticipate 
the  direct  and  consequential  delays  which  were  en- 
countered and  but  for  which  the  train  would  have 
reached  Mohave  at  2:00  a.  m.  [134-135-146]  and  been 
handled  into  Barstow  by  8  a.  m.  on  Oct.  5th  [182]  well 
within  sixteen  hours  [104]. 

Facts  Relating  to  Counts  7  to  ii  Inclusive: 

Train  *'Extra  955  West,"  enroute  from  Needles  to 
Barstow,  was  delayed  at  Danby,  65  miles  west  of 
Needles,  from  9:10  p.  m.  until  10:10  p.  m.  Oct.  loth, 
as  the  unavoidable  consequence  [215]  of  an  opposing 
train,  ''Extra  1641  East,"  twice  breaking  in  two  when, 
owing  to  a  concealed  defect  not  ascertainable  by  in- 
spection [201-217-254-260-269],  a  knuckle  broke  on 
car  A.  T.  86671  [200]  and  the  draw-bar  pulled  out  of 
car  D.  S.  L  51202  by  reason  whereof  the  main  line  at  a 
point  115  miles  east  of  Barstow  was  blocked  [96-199]. 
The  cars  which  caused  "Extra  1651"  to  break  in  two 
had  been  properly  inspected  [235-243-245-247-248-250- 
252-253-258-211]  before  that  train  left  Barstow  and  en- 
route  [261],  and  when  "Extra  955"  left  Needles  there 
was    nothing    which    would    cause    anyone    to    foresee 
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that  it  would  not  reach  Barstow  well  within  t6  hours, 
as  it  would  have  done  hut  for  the  delays  to  which  it 
was  subjected,  or  to  forsee  that  the  opposing  train, 
1 46 1,  would  break  in  two  and  block  the  main  line 
[261-263-199-278]. 

Facts  Relating  to  Counts  12  to  16  Inclusive: 

Train  ''Extra  1656  East,"  after  leaving  Barstow  en- 
route  for  Needles  at  10:00  p.  m.  on  Oct.  21st,  was 
delayed  at  Alile  Post  691,  56  miles  east  of  Barstow 
[2SS]  for  4  hours  and  25  minutes  from  2:20  a.  m.  until 
6:45  a.  m.  by  the  pulling  out,  as  the  result  of  a  concealed 
defect  not  ascertainable  by  inspection  [282-290],  of  a 
draw-bar  on  car  C.  M.  &  St.  P.  25406  and  A.  T. 
72821,  which  had  previously  been  inspected  at  Barstow 
[236-239-244-245-247-248-249-250-25 1  ]  w^ithout  any  de- 
fects having  been  discovered  therein  w^hich  would  cause 
anyone  to  foresee  that  it  would  be  subjected  to  the 
delays  which  it  encountered  [279],  and  but  for  which  it 
would  have  reached  Needles  well  within  16  hours  from 
the  time  the  crew  went  on  duty  [292]. 

At  the  conclusion  of  the  evidence  offered  1:)y  the 
Railway  Company  the  Government,  having  offered  no 
evidence,  moved  the  trial  court  "to  instruct  the  jury  to 
find  for  the  plaintiff"  [295].  Such  motion  was  allow^ed 
[295],  as  appears  from  the  decision  thereon,  the  text 
w^hereof  is  reported  in  236  Fed.  at  page  154  and  is, 
therefore,  omitted  herefrom  and  from  the  printed  tran- 
script [295]  to  promote  brevity.  To  the  granting  of 
said  motion  [295]  and  to  the  order  directing  judgment 
upon  the  verdict  in   favor  of  the  ])laintilT  returned  pur- 
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suant  thereto  [296]  the  Raihvay  Company  duly  re- 
served exceptions,  which  are  made  the  subject  of 
assignments  III  to  XVIII  inclusive  of  our  assignment 
of  errors  [303-314].  A  writ  of  error  was  thereafter 
duly  applied  for  and  allowed  [316],  a  bill  of  exceptions 
timely  settled  and  allowed  [299]  and  the  cause  is  here 
for  review  upon  numerous  assignments  of  error  [301- 
315]  all  of  which  are  generally  stated  and  summarized 
in  the  following: 

Specification  of  Errors. 

First:  That  the  trial  court  erred  in  excluding  the 
evidence  sought  to  be  introduced  by  the  Railway  Com- 
pany by  questions  propounded  to  witness  John  A. 
Christie  [92]  and  to  witness  William  Alathie  [195I  as 
to  changes  in  methods,  practices  and  properties  made 
by  the  Railway  Company  upon  the  divisions  in  question 
in  anticipation  of  the  effective  date  of  the  Hours  of 
Service  Act  and  for  the  purpose  of  insuring  compliance 
therewith  and  in  refusing  the  offer  of  proof  made  by 
the  Railway  Company  with  respect  thereto  because  such 
testimony  was  relevant,  competent  and  material  as  tend- 
ing to  show  that  the  Railway  Company,  in  the  exercise 
of  such  proper  care,  prudence  and  foresight  as  was 
consistent  with  the  practical  operation  of  its  railway, 
had  taken  proper  precautions  to  minimize  the  possibility 
of  crews  being  kept  on  duty  between  terminals  in  excess 
of  16  hours  and  because  such  testimony  tended  directly 
to  establish  the  plea  of  justification  and  excuse  set 
forth  in  the  answer. 
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Second :  That  the  trial  court  erred  in  refusing  to 
permit  the  Railway  Company  to  show  by  witness  John 
A.  Christie  [93]  and  thereafter  by  witness  William 
Mathie  [195]  that  anticipating  the  effective  date  of 
the  Hours  of  Service  Act,  and  for  the  purpose  of 
minimizing  the  possibility  of  violating  that  statute,  the 
Railway  Company  upon  the  particular  division  here 
involved  had  expended  upward  of  $2,000,000.00  in 
double  tracking,  in  extending  sidings  and  in  installing 
additional  sidings,  in  arranging  for  the  transportation 
by  pipe  line  of  fuel  oil  which  otherwise  would  have  to  be 
transported  by  trains  for  the  purpose  of  showing  the 
precautions  which  had  been  taken  to  enable  trains  to  be 
so  run  over  said  division  as  to  minimize  the  possibility 
of  violations  of  said  Hours  of  Service  Law. 

Third:  That  the  trial  court  erred  in  rejecting  and 
refusing  the  following  offer  of  proof  made  by  the 
Railway  Company  at  the  trial : 

"I  offer  to  prove  by  this  witness  that,  anticipating 
the  effective  date  of  the  Hours  of  Service  Act,  and 
for  the  purpose  of  minimizing  the  possibility  of  violat- 
ing that  statute,  the  defendant  company,  upon  the  par- 
ticular division  of  which  Mr.  Christie,  the  witness,  is 
in  charge,  has  expended  upwards  of  two  million  dollars 
in  double-tracking,  in  extending  sidings  and  in  in- 
stalling additional  sidings,  in  arranging  for  the 
transportation  by  pipe-line  of  fuel  for  engines, 
which  otherwise  would  have  had  to  be  transported  by 
trains;  and  this  for  the  purpose  of  showing  the  pre- 
cautions  taken   by   the  defendant    for   the   purpose   of 
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enabling"  its  trains  to  be  so  run  over  that  division  as 
to  minimize  the  possibility  of  violations  of  the  Hours 
of  Service  Law."     [92-93-195.] 

Fourth :  That  the  trial  court  erred  in  sustaining 
plaintiff's  motion  to  direct  a  verdict  for  the  Government 
for  the  reasons  following: 

(a)  Because  the  grounds  upon  which  such  motion 
was  based  were  not  stated  by  reason  whereof  neither 
the  court  nor  the  Railway  Company  was  apprised  of 
the  grounds  relied  upon  by  the  Government  in  support 
thereof; 

(b)  Because  the  evidence  introduced  by  the  Rail- 
way Company  fully  sustained  its  plea  of  justification 
and  excuse  for  the  excess  service  charged; 

(c)  Because,  at  all  events,  the  evidence  introduced 
by  the  Railway  Company  to  sustain  the  plea  of  justifi- 
cation and  excuse  set  forth  in  its  answer  raised  ques- 
tions of  fact  for  the  exclusive  determination  of  the  jury 
and  the  trial  court  in  attempting  to  review,  and  to 
direct  a  verdict  upon,  such  evidence  thereby  invaded 
and  usurped  the  province  of  the  jury  to  the  prejudice  of 
the  rights  of  the  Railway  Company  in  the  premises ; 

(d)  Because  said  ruling  of  the  trial  court  upon 
said  motion  was  contrary  to  the  plain  terms  and  pro- 
visions of  the  Hours  of  Service  Act  and  to  any  reason- 
able construction  thereof;  and 

(e)  Because  said  ruling  of  the  trial  court  upon  such 
motion  was  contrary  to  and  in  conflict  with  the  prac- 
tical contemporaneous  construction  theretofore  placed 
upon  said  Hours  of  Service  Act  by  the  administrative 
body  to  which,  by  the  terms  thereof  enforcement  of 
said  act  was  entrusted. 
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Fiftli :  That  tlie  trial  court  erred  in  granting  the 
Government's  motion  for  a  judgment  upon  the  verdict 
theretofore  directed  because  it  affirmatively  appeared 
from  the  evidence  that  the  retention  in  service  of  the 
employes,  as  alleged,  was  not  violative  of  the  Hours 
of  Service  Act  for  the  reasons  following: 

(a)  The  delays  to  which  the  several  trains  and  em- 
ployes in  charge  thereof  were  subjected  were,  in  each 
instance,  the  results  of  causes  not  known  to  the  Railway 
Company  or  to  any  officer  or  agent  in  charge  of  such 
employes  at  the  time  such  employes  left  a  terminal  and 
which  could  not  have  been  foreseen ;  and 

(b)  That  the  retention  of  such  employes  in  service 
was,  in  each  instance,  the  result  of  a  casualty  and  an 
unavoidable  accident  which  justified  retention  of  such 
employes  in  service  in  excess  of  i6  hours  under  the 
circumstances  set  forth  in  the  answer  and  shov/n  by  the 
evidence  introduced  thereunder  until  such  employes 
reached  the  next  terminal  or  relay  point — such  retention 
in  service  having  been  expressly  authorized  by  said 
Hours  of  Service  Act. 

Sixth :  That  the  trial  court  erred  in  finding,  in 
effect,  that  it  was  the  duty  of  the  Railvvav  Company  to 
relieve  the  employes  after  they  had  been  on  duty  i6 
hours  before  they  reached  a  terminal  or  relay  point 
because  under  the  circumstances  disclosed  by  the  evi- 
dence said  Hours  of  Service  Act  did  not  require  that 
such  employes  be  relieved  until  they  reached  some  ter- 
minal or  relay  point. 
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Seventh :  That  the  jiidgmenl  under  review  is  con- 
trary to  the  evidence  with  respect  to  each  of  the  several 
counts  because  it  affirmatively  appears  therefrom  that 
the  retention  of  the  several  employes  in  service  was  not 
violative  of  the  Hours  of  Service  Act  which  in  the 
circumstances  did  not  apply  to  or  prohibit,  but  which,  on 
the  contrary,  expressly  authorized  such  service. 

Eighth:  That  the  judgnient  for  the  Government 
and  the  whole  thereof  was  contrary  to  law  because: 

(a)  The  delays  to  which  each  of  the  three  trains 
and  the  employes  thereof  were  subjected  were  the 
results  of  causes  which  justified  the  retention  of  the 
employes  in  service  for  such  period  in  excess  of  i6 
hours  as  would  enable  such  employes  to  complete  their 
runs  to  a  terminal  or  relay  point  so  lono"  as  they  did 
not  pass  through  any  division  terminal  or  relay  point  at 
wdiich  relief  crews  were  available;  and 

(b)  That  said  judginent  was  based  upon  the  erron- 
eous view  of  the  trial  court  that  it  was  the  duty  of 
the  Railway  Company  to  relieve  said  employes  before 
they  reached  some  terminal  or  relay  point  at  which 
relief  crews  were  available. 

Ninth :  That  the  trial  court  erred  in  holding  in 
effect : 

(a)  That  the  delays  to  which  the  several  trains 
were  subjected  were  not  the  result  of  causes  specified 
in  the  proviso ;  and 

(b)  That,  even  had  they  been,  it  was,  nevertheless, 
the  legal  duty  of  the  Railway  Company  to  refrain  from 
permitting  the  crews  so  delayed  to  continue  to  the  next 
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terminal   or    relay   point   at    which    extra    crews   were 
available. 

ARGUMENT. 


First  Proposition. 


Evidence   Offered   Was    Improperly    Rejected   to 
THE  Prejudice  of  the  Railway  Company. 

Argument  under  this  proposition  relates  to  our  first, 
second  and  third  specifications  of  error. 

The  evidence  offered  by  the  Railway  Company  as  to 
the  changes  in  methods,  practices  and  properties  made, 
and  precautions  taken,  by  it  to  secure  compliance  with 
the  Hours  of  Service  Act  and  to  minimize  the  possibility 
of  violations  thereof  [92-93-195-196]  was  clearly  com- 
petent as  bearing  upon  the  question  as  to  whether  or 
not  the  Railway  Conrpany  had  exercised  ''that  high 
degree  of  diligence  and  foresight  consistent  with  the 
object  aimed  at  and  the  practical  operation  of  its 
railroad,"  and  as  showing  "that  such  delays  could  not 
have  been  foreseen  and  prevented  by  exercise  of  the 
high  degree  of  diligence  demanded." 

The  exclusion  of  such  evidence  from  the  considera- 
tion of  the  jury  was.  therefore,  prejudicial  because,  as 
this  court  ably  pointed  out  in  the  case  of  S.  P.  L.  A.  & 
S.  L.  R.  Co.  v.  U.  S.,  220  Fed.  y^^y,  the  Hours  of  Ser- 
vice Act  "was  not  made  eft'ective  within  the  usual  time, 
but  its  going  into  effect  was  postponed  for  one  year — 
the  purpose  being,  as  stated  by  the  Supreme  Court  in 
the  case  of  Northern  Pacific  Railway  Co.  v.  Washing- 
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ton,  222  U.  S.  370-379,  32  Sup.  Ct.  160-162,  56  L.  Ed. 
237,  'to  enable  all  necessary  adjustments  to  be  made 
by  the  railroads  to  meet  the  new  conditions  created  by 
the  act.'  " 

The  testimony  rejected  was  offered  by  the  Railway 
Company  for  the  purpose  of  showing,  in  the  only  feas- 
ible way  in  which  it  could  be  shown,  that  it  had  exer- 
cised that  high  degree  of  diligence,  care  and  foresight 
required  of  it  by  said  act  as  construed  by  the  courts 
and  as  establishing-  its  defense  that  the  delavs  in  the 
circumstances  resulted  from  no  lack  of  diligence  or 
reasonable  foresight  upon  its  part,  but  were  the  results 
of  casualties,  unavoidable  accidents  and  causes  which 
were  not  known  to  the  carrier  or  its  officers  or  agents 
in  charge  of  the  employes  at  the  time  they  left  their 
respective  terminals  and  which  could  not  have  been 
foreseen. 

The  exclusion  of  such  testimony  by  the  trial  court 
deprived  the  Railway  Company  of  a  substantial  right 
to  which  it  was  justly  entitled.  At  all  events  the  Rail- 
way Company  should  have  been  permitted  to  show  all 
facts  and  circumstances  surrounding  the  delays  so  that 
the  jury  might  determine  whether  it  had  exercised  that 
degree  of  care,  diligence  and  foresight  encumbent  upon 
it  both  in  preventing  and  thereafter  in  overcoming  the 
effects  of  such  delays. 

The  action  of  the  trial  court  in  excluding  such  testi- 
mony was,  we  submit,  highly  prejudicial  to  the  Railway 
Company  and  deprived  it  of  a  substantial  right  and  it 
cannot,  therefore,  be  said  that  the  exclusion  of  such 
testimony  falls  within  the  category  of  "harmless  error." 
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Second  Proposition. 


The  Effect  of  the  Holding  of  the  Trial  Court  Is 
TO  Nullify  the  Proviso. 

The  argument  under  this  proposition  relates  to  our 
remaining  specifications  of  error,  which  for  convenience 
will  be  discussed  as  a  whole  instead  of  separately. 

Assuming  for  present  purposes  that  our  Federal 
courts  may,  without  doing"  violence  to  the  plain  pro- 
visions of  the  Federal  Constitution,  direct  verdicts  in 
proper  cases  they  certainly  should  not  encroach  upon 
the  province  of  the  jury  in  a  case  of  this  character,  and 
thereby  impair  the  important  constitutional  guarantee 
of  trial  by  jury,  save  and  except  in  cases  where,  from 
all  of  the  facts  and  circumstances,  no  inference  can 
reasonably  be  drawn  inconsistent  with  that  which  the 
court  assumes  to  find  as  an  ultimate  fact  or  in  those 
cases  where  both  parties  to  a  cause,  respectively,  move 
for  a  directed  verdict  in  their  favor. 

The  dominating  purpose  of  the  seventh  amendment  is 
the  preservation  of  the  right  of  trial  by  jury  by  a 
stability  of  procedure.  This  right  has,  as  was  said  by 
Mr.  Justice  IMiller,  "been  fixed  upon  the  judicial  sys- 
tem of  the  United  States  with  the  utmost  rigidity  " 

It  cannot  be  said  that  there  was  no  evidence  u])on 
which  the  jury  could,  with  j^erfcct  propriety,  have  pro- 
ceeded to  find  a  verdict  in  favor  of  the  defendant  upon 
the  affirmative  defenses  whereunder  it  had  assumed  the 
burden  of  proof. 

It  is  respectfully  submitted  that  whether  there  is 
in  fact  a  violation  of  the  law  (lc])cn(ls  upon  the  circum- 
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stances  surrounding  each  particular  case  and  which 
may  or  may  not  justify  the  application  thereto  of  a 
g'iven  rule. 

The  facts  in  this  case  differ  essentially  from  those 
which  were  involved  in  the  case  of  U.  S.  v.  The  A.  T. 
&  S.  F.  Ry.  Co.,  220  Fed.  748,  in  which  the  decision  of 
this  Honorable  Court  \vas  thereafter  affirmed  by  the 
United  States  Supreme  Court,  244  U.  S.  336,  :K,y 
S.  C.  R.  69,  61  L.  Ed.  1 175.  In  that  case,  after  the 
crew  had  been  on  duty  more  than  sixteen  hours,  the 
train  involved  was  run  through  a  division  terminal 
or  relay  point  at  which  there  was  available  a  crew 
which  could  have  been  placed  in  charge  of  the  train 
previously  delayed  and  it  was  held  that  the  Railway 
Company  should  have  substituted  a  new  crew  at  San 
Bernardino,  which  was  a  terminal,  and  not  required 
the  further  services  to  Los  Angeles  and  the  holding  of 
the  Supreme  Court  is  summarized  in  the  statement, 
"We  reach  the  conclusion  that  in  keeping  the  crew  in 
service  beyond  San  Bernardino  the  company  was  guilty 
of  a  violation  of  the  statute." 

The  construction  of  the  act  for  which  we  now  con- 
tend contemplates  the  continuance  in  service  of  crews 
whose  runs  have  been  delayed  by  casualties  and  by 
causes  which  were  not  known  and  which  could  not  have 
been  foreseen  when  they  started  upon  their  runs  only 
until  such  crews  reach  the  next  terminal  or  relay  point 
at  which,  in  the  exercise  of  reasonable  care,  they  may 
be  relieved. 

The  purpose  of  the  Hours  of  Service  Act  is  to  pro- 
mote the  safety  of  employes  and  travelers  upon  railways 
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to  tlie  extent  that  Congress  has  evinced  its  intention 
as  expressed  in  the  language  used  in  the  act,  particu- 
larly in  the  proviso  in  question. 

The  statute  must  be  applied  in  a  reasonable  and 
practical  way.  Like  all  laws,  it  must  be  workable  in  a 
practical  manner  and  not  ingeniously  construed  to 
impose  conditions  which  are  onerous  and  harsh  and 
which  are  wholly  inconsistent  with  the  nature  of  the 
business  to  which  it  relates. 

The  ])roviso  says: 

"The  jirovisions  of  this  act  shall  not  apply  in  any 
case  of  casualty  or  unavoidable  accident  or  the  act  of 
God;  nor  where  the  delay  was  the  result  of  a  cause  not 
known  to  the  carrier  or  its  officer  or  agent  in  charge 
of  such  employe  at  the  time  said  employe  left  a  terminal 
and  which  could  not  have  been  foreseen." 

If,  as  the  proviso  clearly  states,  the  effect  of  the 
happening  of  a  casualty  or  of  an  unavoidable  accident 
or  of  a  delay,  the  cause  of  which  was  not  known  and 
which  could  not  have  been  foreseen  when  the  em- 
ployes started  upon  their  trip,  is  that  "the  provisions 
of  this  act  shall  not  a]:)ply,"  then  neither  the  requirement 
of  relief  at  the  expiration  of  sixteen  hours,  nor  any 
other  re(|uircmenl  of  the  act,  was  longer  applicable 
until  the  cmi)loyes  reached  some  terminal  or  relay  point 
(although  not  necessarily  that  to  which  they  had  origin- 
ally started)  at  which  they  can,  in  the  exercise  of  rea- 
sonable care,  be  relieved,  for  it  was  clearly  neither  the 
pur])ose  nor  intention  of  Congress  to  require  that  crews 
which  have  been  delayed  enroute  by  causes  specified 
in  the  proviso  should  be  tied  up  at  whatever  ])oint  they 
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might  happen  to  he  at  the  expiration  of  sixteen  hours 
and  that  rehef  crews  be  sent  out  for  the  purpose  of 
taking  the  train  in  to  the  next  terminal  or  relay  point. 
The  clear  purpose  of  the  proviso  was  to  incorporate 
into  the  law  some  comprehensive  clause  which,  without 
enumerating  all  contingencies  to  which  it  was  recog- 
nized railway  operations  were  necessarily  subjected, 
would  expressly  authorize  crews  which,  after  start- 
ing upon  their  runs,  meet  with  casualties  or  un- 
avoidable accidents  or  unexpected  delays  from  causes 
which  were  not  known  and  which  could  not  have  been 
foreseen  before  the  run  was  commenced,  to  complete 
such  runs  to  the  next  terminal  or  relay  point  at  which 
relief  crews  are  available  without  subjecting  their  em- 
ployer to  the  penalty  of  the  act. 

The  statute  was  passed  with  a  view  to  facilitating 
commerce  and  not  of  unnecessarily  hampering  the  prac- 
tical operation  of  railways  and  it  should,  therefore, 
receive  such  a  practical  and  reasonable  construction  as 
will  accomplish  that  purpose.  It  is  obvious  that  had 
Congress  intended  that  crews  delayed  by  causes  men- 
tioned in  the  proviso  should  be  tied  up  enroute  at  the 
expiration  of  sixteen  hours  and  a  relief  crew  sent  out 
and  substituted  for  the  crew  delayed,  the  words  incor- 
porated in  the  proviso  of  the  act  were  wholly  un- 
necessary because  a  mere  prohibition  against  any  ser- 
vice in  excess  of  sixteen  hours  would  have  accomplished 
that  object. 

The  decision  under  review  extends  beyond  the  scope 
and  purpose  of  the  act,  and,  in  effect,  makes  a  railway 
company   an   absolute   insurer   against   any   service   in 
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excess  of  sixteen  liours  regardless  of  the  causes  of  the 
delay  which  necessitates  such  services.  The  decision 
of  the  trial  court  undertakes,  by  interpretation,  to  make 
an  entirely  different  law  than  that  which  Congress 
intended  to  enact,  and  to  impose  exactions  which  are 
wholly  inconsistent  with  the  practical  necessities  of 
railway  operations,  and,  we  respectfully  submit,  con- 
trary to  the  decisions  of  this  and  other  Circuit  Courts 
of  Appeal. 

Wt  concede  tliat  under  the  act  and  under  the  de- 
cisions of  this  court  the  burden  was  upon  the  Railway 
Company  to  show,  by  a  fair  preponderance  of  all  the 
evidence  in  the  case,  that  it  exercised  such  diligence  and 
foresight  consistent  with  the  objects  of  the  law  and  the 
l)ractical  operations  of  the  railroad  as  reasonably 
prudent  men  under  like  circumstances  and  with  like 
knowledge  and  responsibilities  would  have  exercised 
for  the  purpose  of  avoiding  those  things  which  were 
shown  by  the  evidence  to  have  caused  the  trains  to 
break  in  two  and  the  delays  caused  thereby,  but  our 
luidcrstauding  of  tJie  law  is  that  zvliether  such  a  shelv- 
ing was  made  ivas  a  question  of  fact  zvhich  should 
have  been  suhuiitted  to  the  jury  for  its  determination. 

This  court  held  in  the  case  of  U.  S.  v.  Northern 
Pacific  Railroad  Company,  215  Fed.  64,  in  affirming  a 
directed  verdict  in  fa\or  of  the  Railway  Company  that 
a  derailment  whicli  tore  up  a  piece  of  track  and  de- 
moralized traffic  was  a  casualty  within  the  meaning  of 
the  proviso,  the  hai)pening  of  which,  under  the  cir- 
cumstances shown,  justified  the  excess  service  charged. 
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In  the  case  of  U.  S.  v.  Kansas  City  So.  Ry.  Co., 
202  Fed.  828,  the  railway  company,  for  the  purpose 
of  bringing  itself  within  the  proviso,  relied  upon  an 
engine  failure  due  to  the  engine  not  steaming"  on  ac- 
count of  poor  coal  and  a  broken  shaker  rod.  The 
Eighth  Circuit  Court  of  A]:)peals,  in  reversing  the 
action  of  the  trial  court  in  directing  a  verdict  for  the 
defendant,  after  considering  questions  of  pleading, 
said: 

*'To  bring  itself  within  the  exceptions  stated,  the 
carrier  must  be  held  to  as  high  a  degree  of  diligence 
and  foresight  as  may  be  consistent  with  the  object 
aimed  at  and  the  practical  operation  of  its  railroad. 
*  *  *  delays  *  '^  ^  from  all  the  usual  causes 
incidental  to  operation  are  not,  standing  alone,  valid 
excuses,  within  the  meaning  of  the  proviso.  The  car- 
riers must  go  still  further  and  show  that  such  delays 
could  not  have  been  foreseen  and  prevented  by  exercise 
of  the  high  degree  of  diligence  demanded.  "  *  "^ 
The  case  should  have  been  submitted  to  the  jury,  under 
appropriate  instructions,  to  determine  whether  the  de- 
fendant liad  taken  sufficient  precautions  to  see  that  its 
engine  ivas  in  proper  condition  zi'hen  it  started,  and 
-whether  the  delays  whicJi  occurred  were  the  result 
of  causes  which  could  not  have  been  foreseen  by 
exercise  of  necessary  diligence  and  foresight."  (Our 
italics. ) 

The  Second  Circuit  Court  of  Appeals  in  three  cases 
in  which  the  facts  were  similar  to  those  here  involved 
sustains  our  view  that  where  a  showing  is  made,  such  as 
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is  disclosed  by  the  record  in  tliis  case,  the  cause  should 
be  submitted  to  the  jury  under  proper  instructions. 

U.  S.  V,  Lehigh  Valley  R.  Co.,  219  Fed.  532; 

U.  S.  V.  N.  Y.  C.  &  H.  R.  Co.,  218  Fed.  61 1 ; 

U.  S.  V.  D.  L.  &  \\'.  R.  Co.,  218  Fed.  608. 

In  the  Lehigli  X^allcy  case  (219  Fed.  532)  the  court 
said : 

"The  casualties  or  unavoidable  accidents  ♦  *  * 
relied  on  '•'  '•'  -••  were  an  unusually  high  wind 
while  the  train  was  going  up  grade,  a  broken  tail  pin 
and  a  hot  box.  The  delays  occasioned  by  a  concur- 
rence of  all  three  caused  the  statutory  hours  of  service 
to  be  exceeded.  The  breaking  of  parts  of  cars  or 
engine  and  flie  heating  of  journals  are  matters  of  not 
infrequent  occurrence,  and  are  guarded  against  by 
inspection  and  carefulness  in  handling  trains.  Inspec- 
tion and  care  zvill  not  wholly  prevent  breakage  or 
heating,  but  they  ivill  make  sucJi  accidents  less  frequent. 
(Then  after  citing  cases.)  In  the  case  at  bar  there 
was  testimony  as  to  the  nature  of  the  flaw  in  the  tail 
pin  and  also  as  to  what  had  been  done  as  to  packing 
and  inspecting  of  the  bearing  which  heated.  *  "'  * 
JVe  think  this  testimony  should  have  been  submitted 
to  the  jury  "  "  '•'  under  proper  instructions." 
(Our  italics.) 

In  the  New  ^'ork  Central  case  (218  Fed.  611)  evi- 
dence was  introduced  upon  the  trial  that  the  movement 
of  the  train  was  delayed  by  a  hot  box  and  that  while 
so  delayed  another  train  ran  into  a  block  while  it  was 
on  the  siding,  thereby  causing  further  delay.     The  case 
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was  submitted  to  the  jury  which  found  for  tlie  defend- 
ant. The  Government  contended  that  a  hot  box  is  not 
such  a  casualty  as  would  come  within  the  proviso.  In 
that  case,  as  in  that  here  under  review^  evidence  was 
given  in  detail  to  show  just  what  was  done  regarding 
inspection  and  the  prevention  of  any  delay  and  the  jury 
had  been  instructed  that  ''it  remains  for  you  to  deter- 
mine as  a  question  of  fact  whether  reasonable  care  was 
taken  to  anticipate  such  an  occurrence."  The  Govern- 
ment duly  excepted  to  an  instruction  to  the  jury  that: 
If  the  delays  in  waiting  for  trains  to  pass  were  the 
necessary  results  of  a  hot  driving  box  and  the  hot  box 
was  an  excuse  sufficient  to  bring  defendant  within 
the  exceptions  of  the  statute,  then  the  delays  in  pass- 
ing trains  might  be  computed  in  figuring  the  time. 

The  court  iji  affirming-  the  judgment  entered  on  the 
verdict  of  a  jury  in  favor  of  the  raihvay  company 
recognized  that  consequential  delays  should  also  be 
computed  in  figuring  the  overtime  resulting  from  cas- 
ualties and  said: 

**It  is  pointed  out  that  the  time  actually  spent  in 
cooling  and  repacking  the  heated  box,  one  hour  and  a 
half,  is  insufficient  to  account  for  all  the  overtime. 
There  is  five  to  ten  minutes  additional.  But  it  clearly 
appeared  that,  by  the  time  the  train  in  question  had 
been  put  in  proper  condition  to  move  on  out  of  the 
siding  where  the  box  had  been  cooled  and  repacked, 
other  trains  had  rung  into  the  block  into  which  this 
siding  opened,  and  progress  could  not  be  made  until 
they  cleared  it.  IVe  find  no  error  in  giving  the  cause 
to  the  jury  under  these  instructions."     (Our  italics.) 
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Tn  tlie  Delaware  Lackawanna  case  (218  Fed.  608), 
the  court,  in  affirming  the  direct  verdict  in  favor  of 
the  railway  company  with  respect  to  ten  counts  where, 
according  to  opinion  "there  was  testimony  that  there 
was  a  flaw  in  tlie  broken  knuckle — four  or  five  large 
sand  holes  where  it  broke — which  could  not  be  seen 
from  the  outside  and  could  not  have  been  discovered 
by  inspection.  There  was  also  testimony  by  an  inspector 
that  he  had  inspected  draft  gearing,  trucks,  and 
couplers  the  afternoon  before  the  train  started.  Another 
inspector  testified  to  inspection  of  the  engine  of  12 12, 
which  blew  out  a  cylinder  head,  the  same  afternoon. 
The  testimony  as  to  the  movements  of  trains  and  the 
effect  upon  them  of  those  several  accidents  was  very 
full  and  detailed.  The  Government  contended  that  the 
trial  court  "should  have  held  as  a  matter  of  law  that 
the  defendant  had  not  shown  that  the  conceded  over- 
time was  within  the  language  of  the  proviso  of  the 
statute."  The  Circuit  Court  of  Appeals,  in  holding 
that  the  verdict  of  the  jury  was  conclusive,  remarked 
that  the  cases  relied  upon  by  the  Government  did  not 
sustain  its  contention  and,  in  referring  to  U.  S.  v. 
Kansas  City  Southern,  202  Fed.  828,  said,  "the  case 
certainly  is  not  authority  for  the  proposition  that, 
when  there  is  evidence  of  such  examination,  the  ques- 
tion whether  the  particular  accident  was  or  was  not 
unavoidable  should  not  be  sent  to  the  jury,"  and  sus- 
tained the  judgment  upon  the  ground  that,  under  the 
circumstances  shown,  "the  verdict  is  conclusive  as  to 
the  facts  in  controversy." 

\\'ith  resnect  to  the  remaining  counts,  where  il  was 
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shown  that  the  blowing  out  of  a  cyHnder  head  of  one 
train  induced  the  holding,  to  avoid  congestion,  of 
another  train  which  was  thereafter  delayed  at  various 
points  waiting  for  and  passing  still  other  trains,  and 
further  by  reason  of  the  fact  that  an  opposing  train 
broke  a  knuckle  in  the  draw^-bar  and  thereby  blocked 
the  track,  the  court,  at  page  6ii  of  its  opinion,  says: 
"It  will  be  seen  from  this  statement  that  elements 
important  to  be  taken  into  consideration  in  determining 
whether  or  not  casualty  was  within  the  terms  of  the 
proviso  of  section  3,  supra,  arc  the  nature  of  the  defect 
in  the  knuckle  and  the  examination  or  inspections  had, 
before  the  accidents,  of  knuckle  and  cylinder  head. 
This  testimony  came  from  defendant's  employes,  and 
we  think  the  Government  was  entitled  to  have  this 
cause  of  action  sent  to  the  jury  under  appropriate  in- 
structions." 

In  the  case  of  United  States  v.  Great  Northern  Rail- 
way Company,  220  Fed.  630,  the  railway  company, 
without  any  showing  as  to  previous  inspection  of  its 
equipment,  relied  upon  the  pulling  out  of  draw-bars  to 
bring  itself  within  the  proviso.  The  jury  was  told  that 
it  did  '*not  have  to  find  that  the  company  inspected" 
and  that  "the  question  of  inspection  is  not  one  bearing 
on  the  case  *  '*'"  '■'  if  you  find  that  it  was  an 
accident  and  it  caused  delay,  even  though  it  was 
avoidable,  the  company  could  not  be  bound."  The 
Seventh  Circuit  Court  of  Appeals  in  reversing  the 
judgment  for  the  railway  company,  after  considering 
certain  questions  of  pleading  and  evidence,  said:  "On 
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tJic  evidence  in  the  record  tJie  case  ivas  one  to  be  sub- 
mitted to  the  jury  tinder  proper  instructions/' 

In  none  of  the  foregoing  cases  was  there  such  an 
elaborate  showing  of  diHgence,  care  and  foresight, 
either  habitually  or  with  respect  to  the  particular  trains 
involved  as  appears  from  the  record  in  the  case  now 
under  review,  and  vet  in  each  instance  it  was  held 
that  the  causes  should  have  been  submitted  to  the  jury 
upon  the  evidence  under  proper  instructions.  These 
cases  recognize  that  jurors  are  the  proper  triers  of 
questions  of  fact  and  that  cases  should  not  be  with- 
drawn from  their  consideration  unless  the  trial  court  in 
the  exercise  of  a  sound  judicial  discretion  would  be 
compelled  to  set  aside  any  verdict  save  that  which  it  is 
sought  to  have  directed. 

It  is,  therefore,  respectfully  submitted  that  by  with- 
drawing the  case  from  the  consideration  of  the  jury 
and  by  holding  that,  notwithstanding  the  fact  that  the 
delays  were  the  results  of  causes  specifically  enumer- 
ated in  the  proviso,  the  Railway  Company  was,  never- 
theless, as  a  matter  of  law,  subject  to  the  penalties  of 
the  act  by  reason  of  its  failure  to  relieve  the  crews  at 
the  expiration  of  sixteen  hours,  the  trial  court  com- 
mitted error  calling  for  a  reversal  of  the  judgment 
because  the  facts  and  circumstances  surrounding  this 
case  should  have  been  submitted  to  the  jury  in  order 
that  it  might,  under  proper  instructions,  determine: 
First,  whether  the  delays  were  due  to  causes  specifi- 
cally enumerated  in  the  proviso,  and  Secondly,  whether 
the  Railway  Conrpany  exercised  due  diligence  to  over- 
come the  effects  of  such  delays. 

E.  W.  Camp, 
Robert  Brexxax, 
Paul  Burks, 
...^  Attorneys  for  r/aiiitiff  in  llrror. 
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In  the  United  States  Circuit  Court  of  Ap- 
peals, Ninth  Circuit. 


The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company,  plaintiff  in  error, 

V. 

The  United  States  of  America,   de- 
fendant  in  error. 


No.  3079. 


BRIEF  AND  ARGUMENT  OF  DEFENDANT  IN  ERROR. 


STATEMENT  OF  CASE. 

This  suit  was  instituted  by  the  United  States 
against  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  to  recover  penalties  for  violations  of  the 
Federal  hours-of -service  law  (34  Stat.  L.  1415). 
The  complaint  consisted  of  16  counts  involving  the 
service  of  3  train  crews.  Trial  was  had  to  court  and 
jury,  and  upon  the  conclusion  of  the  evidence  counsel 
for  plaintiff  having  moved  for  a  directed  verdict  in 
its  favor  as  to  each  of  the  said  16  counts  the  same 
motion  was  granted,  a  verdict  in  accordance  there- 
with returned,  and  judgment  thereon  duly  ordered 
and  entered.  The  opinion  of  the  court  below  is 
reported  in  236  Fed.  154. 

Counts  1  to  6  relate  to  the  service  of  a  train  crew 
of  six  men  in  charge  of  the  defendant's  train  ''Extra 
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3203  east/'  or  ''1st  34D/'  running  from  Bakersfield 
to  Barstow,  in  the  State  of  California,  in  excess  of  the 
statutory  limitation  of  16  hours,  the  hours  of  service 
alleged  being  from  4.50  p.  m.  on  October  4  to  11.05 
a.  m.  on  October  5,  1914,  a  period  of  18  hours  and  15 
minutes  continuous  service. 

Counts  7  to  11  relate  to  the  service  of  a  train  crew 
of  five  men  in  charge  of  the  defendant's  train  "Extra 
955  west,"  running  from  Needles  to  Barstow,  in  the 
State  of  California,  in  excess  of  the  statutory  limi- 
tation of  16  hours,  the  hours  of  service  alleged  being 
from  1.20  p.  m.  on  October  10  to  6.20  a.  m.  on  October 
11,  1914,  a  period  of  17  hours  continuous  service. 

Counts  12  to  16  relate  to  the  service  of  a  train  crew 
of  five  men  in  charge  of  the  defendant's  train  ''Extra 
1656  east,"  running  from  Barstow  to  Needles,  in  the 
State  of  California,  in  excess  of  the  statutory  limi- 
tation of  16  hours,  the  hours  of  service  alleged  being 
from  9.15  p.  m.  on  October  21  to. 2.15  p.  m.  on  October 
22,  1914,  a  period  of  17  hours  continuous  sei^vice. 

The  defendant's  answer  admitted  that  the  persons 
named  in  the  complaint  were  and  that  each  of  said 
persons  was,  at  the  times  stated  therein,  detained  in 
the  sei*vice  of  defendant  for  the  purposes  and  between 
the  points  in  said  complaint  stated,  and  that  said 
persons  during  the  times  of  such  detention  were 
engaged  in  interstate  commerce  as  employees  of  this 
defendant,  which  was  at  the  times  and  places  stated 
engaged  in  interstate  commerce  substantiall}^  as 
alleged. 


By  way  of  an  affirmative  defense  to  counts  1  to  6, 
defendant  answered  that  the  train  involved,  "Extra 
3203  east,"  or  ''1st  34D,"  was  delayed  and  detained 
en  route  at  a  station  called  Cable,  CaL,  for  a  period 
of  2  hours  and  25  minutes,  on  account  of  said  train 
breaking  in  two,  and  that  said  break  in  two  and  delay 
was  the  result  of  a  cause  not  known  to  the  defendant, 
its  officers  or  agents  in  charge  of  said  employees,  at 
the  time  said  train  and  employees  left  the  initial 
terminal,  andi  that  the  same  was  caused  by  an 
unavoidable  accident,  and  one  that  could  not  have 
been  foreseen  by  any  of  its  officers,  agents,  or  em- 
ployees, praying  that  the  delay  of  2  hours  and  25 
minutes  be  allowed  defendant  and  that  the  pro- 
visions of  the  hours-of-service  act  shall  not  apply 
to  defendant  in  counts  1  to  6,  and  that  defendant 
go  without  day. 

A  similar  answer  was  filed  as  to  counts  7  to  11, 
except  in  that  the  train  involved,  ''Extra  955  west," 
was  delayed  at  Danby,  CaL,  for  a  period  of  1  hour, 
on  account  of  the  breaking  in  two  of  an  opposing 
train  known  as  "Extra  1641  east,"  and  the  pulling 
of  drawbars  fron  D.  S.  L.  car  51202  and  breaking 
of  a  knuckle  on  A.,  T.  &  S.  F.  car  86671,  by  reason 
whereof  the  track  over  which  "Extra  955  west" 
was  moving  became  blocked  and  impassable,  with 
a  prayer  that  the  delay  of  1  hour  be  allowed  defendant 
and  that  defendant  go  without  day  as  to  counts  7 
to  11. 

A  similar  defense  was  filed  as  to  counts  12  to  16, 
except  in  that  the  train  involved,  "Extra  1656  east," 
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was  delayed  at  milepost  691  for  a  period  of  4  hours 
and  25  minutes  on  account  of  said  train  breaking 
in  two,  concluding  with  a  prayer  that  the  delay  of 
4  hours  and  25  minutes  be  allowed  defendant  and 
thal^  defendant  go  without  day  as  to  counts  12  to  16. 
Defendant  seeks  a  reversal  of  the  judgment  of 
the  trial  court  on  18  assignments  of  errot,  which 
may  be  condensed  into  the  following : 

1.  Error  in  denying  defendant's  offer  of 
proof  relating  to  changes  in  methods,  practices, 
and  properties,  also  as  to  expenditures,  in 
anticipation  of  date  when  hours-of-service  law 
would  become  effective,  for  the  purpose  of 
minimizing  possibility  of  violations  of  such 
law,  in  the  exercise  of  care,  prudence,  and  fore- 
sight consistent  with  the  practical  operation 
of  its  railroad.     (Assignment  1.) 

2.  Error  in  permitting  counsel  for  plaintiff, 
on  cross-examination  of  defendant's  witness, 
to  inquire  into  causes  and  duration  of  delays 
to  the  train  involved  in  counts  12  to  16,  in 
addition  to  the  delay  of  1  hour  and  20  minutes 
at  milepost  691.     (Assignment  2.) 

3.  Error  in  finding  it  the  duty  of  the 
defendant  to  have  relieved  the  employees 
involved  at  the  expiration  of  16  hours,  and 
before  arrival  at  the  terminals  to  which 
destined.  (Assignments  9,  10,  11,  12,  13, 
and  14). 

4.  Error  in  directing  a  verdict  for  the 
plaintiff  as  to  all  counts  and  in  ordering  judg- 
ment thereon.  (Assignments  3,  4,  5,  6,  7,  8, 
15,  16,  17,  and  18.) 


These  alleged  errors  will  be  considered  by  defendant 
in  error  in  the  order  in  which  they  are  above  set  forth. 

I. 

THERE  WAS  NO  ERROR  IN  DENYING  DEFENDANT'S  OFFER 
OF  PROOF  RELATING  TO  CHANGES  IN  METHODS,  PRAC- 
TICES, PROPERTIES,  AND  AS  TO  EXPENDITURES  IN- 
CURRED BY  THE  DEFENDANT  IN  EFFECTING  SUCH 
CHANGES. 

Preparations  to  avoid  violations  generally  is  not 
an  issue. 

The  offer  of  proof  upon  this  subject  was  made  by 
the  defendant  on  the  theory  as  stated  by  defendant's 
counsel  (Rec.  p.  93) — 

and  this  for  the  purpose  of  showing  the  pre- 
cautions taken  by  the  defendant  for  the  pur- 
pose of  enabling  its  trains  to  be  so  run  over 
that  division  as  to  minimize  the  possibility  of 
violations  of  the  hours-of-service  law. 
This  offer  of  proof  was  renewed  by  the  defendant 
as  stated  by  its  counsel  on  pages  93,  94  of  the  record 
as  follows: 

I  do  this  in  no  spirit  of  unnecessarily  con- 
suming time,  but  I  believe  that,  in  fairness  to 
the  court,  attention  should  be  directed  to  the 
fact  that  the  decision  refened  to  by  counsel 
and  from  which  counsel  read  as  supporting 
his  ground  of  objection — the  case  of  St.  Louis, 
Iron  Mountain  &  Southern  Railroad  Company 
V.  McWhirter  from  the  Court  of  Appeals  of 
Kentucky — ^has  been  reversed  by  the  Supreme 
Court  of  the  United  States,  and  that  the  same 
court  in  the  case  of  Northern  Pacific  Railway  v. 
Washington,  in  222  U.  S.,  at  page  370,  in  re- 


6 

ferring  to  the  period  elapsing  between  the 
date  of  the  enactment  and  the  effective  date 
of  the  enactment,  stated  that  such  period  was 
intended  to  enable  the  necessary  adjustments 
to  be  made  to  meet  the  new  conditions  created 
by  the  act.  In  view  of  that  expression,  which 
also  is  found  in  the  decisions  of  the  Court  of 
Appeals  of  the  various  circuits,  defining  the 
degree  of  care  which  carriers  should  exercise, 
I  respectfully  submit  that  such  testimony  is 
admissible  for  the  pmpose  indicated  in  the 
offer. 

It  is  therefore  clear  that  the  purpose  of  the  testi- 
mony intended  to  be  introduced  under  the  offer  of 
proof  made  by  the  defendant  was  to  show  the  exer- 
cise of  due  diligence  on  its  part  generally  in  avoiding 
violations  of  the  statute  involved.  In  other  words, 
the  contention  advanced  was  that  such  general 
diligence  is  material  as  to  whether  at  the  times  in- 
volved the  defendant  had  or  had  not  violated  the  law. 

It  is  submitted  that  this  proffer  of  testimony  was 
very  properly  denied  bj^  the  trial  court,  and  that  this 
contention  has  been  sustained  in  cases  where  the 
proposition  has  been  advanced. 

In  the  case  of  United  States  v.  Norfolk  &  Western 
Railway  Co.  (not  reported),  tried  before  District 
Judge  Keller,  of  the  Southern  District  of  West  Vir- 
ginia, at  the  September  term  of  1913,  that  court,  in 
instructing  the  jury,  said: 

The  court  further  instructs  you  that  the  re- 
quirements of  the  act  of  Congress  known  as  the 
hours-of-service  statute  are  absolute,  and 
that  to  require  or  permit  any  employee  or  em- 


ployees  named  therein  to  remain  on  duty  be- 
yond the  statutory  limit  of  16  hours  is  un- 
lawful, and  the  common-law  rule  of  reason- 
able care  and  diligence  is  not  a  defense,  where 
in  point  of  fact  the  excess  hours  of  service 
were  not  the  necessary  result  of  one  of  the 
exceptions  contained  in  said  statute,  namely, 
casualt}^,  unavoidable  accident,  act  of  God,  or 
where  the  delay  was  the  result  of  a  cause  not 
known  to  the  carrier  or  its  officer  or  agent  in 
charge  of  such  employee  at  the  time  said  em- 
ployees left  the  terminal  and  which  could  not 
have  been  foreseen. 

To  the  same  effect  was  an  instruction  to  the  jury 
by  District  Judge  Dayton  for  the  Northern  District 
of  West  Virginia,  in  the  case  of  United  States  v.  Balti- 
more &  Ohio  Railroad  Co.,  tried  at  Philippi,  on  No- 
vember 21,  1913. 

In  the  case  of  United  States  v.  Oregon- Washingto7i 
Railroad  &  Navigation  Co.,  213  Fed.  688,  Judge 
Rudkin  said : 

It  is  now  well  settled  that  the  safety  appli- 
ance and  kindred  statutes  impose  positive  and 
absolute  duties  on  carriers,  the  nonperform- 
ance of  which  is  not  excused  by  the  exercise  of 
reasonable  diligence  or  due  care  on  their  part, 
and  the  hours-of-service  act  admits  of  no  other 
rational  construction.  {St.  L.,  I.  M.  &  S.  Ry. 
v.  Taylor,  210  U.  S.  281;  C,  B.  &  Q.  Ry.  v. 
U.  S.,  220  U.  S.  559;  Delk  v.  St.  L.  &  S.  F. 
i?.  R,  220  U.  S.  580.) 

The  cases  just  cited  sustain  the  proposition  that  due 
care  and  diligence  do  not  excuse  service  in  violation  of 
the  terms  of  the  statute. 
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This  excludes  any  evidence  as  to  the  general  activ- 
ities and  efforts  to  prevent  violations  generally  by  a 
particular  carrier. 

But  in  the  determination  of  the  question  whether 
in  a  given  instance  the  law  was  violated  it  has  been 
held  by  this  court  and  other  courts  that  where  cas- 
ualty or  unavoidable  accident  causes  delay  to  a 
train  in  the  course  of  its  journey  the  carrier  is  bound 
to  exercise  diligence  to  relieve  such  train  crew  at  the 
expiration  of  16  hours'  service  or  as  soon  thereafter 
as  is  practicable  consistent  with  the  exercise  of  such 
diligence.  {San  Pedro  R.  Co.  v.  United  States,  9th 
C.  C.  A.,  220  Fed.  737;  B.  &  0.  R.  R.  Co.  v.  United 
States,  6th  C.  C.  A.,  242  Fed.  1.) 

The  diligence  by  these  decisions  made  the  standard 
test  for  determination  of  the  question  of  \'iolation  or 
not,  is  clearly  diligence  in  the  particular  instance, 
diligence  in  effort  to  relieve,  either  by  sending  relief 
to  meet  the  train,  or  an  availing  of  an  opportunity  to 
utilize  other  employees  at  some  point  through  which 
the  train  passes,  or  diligence  to  relieve  by  a  tele- 
graphic order  to  the  crew  in  question  to  tie  up  at  some 
available  siding. 

Upon  this  issue,  and  it  is  upon  this  issue  alone  that 
any  evidence  of  diligence  is  admissible,  evidence  of 
efforts  or  preparations  made  or  expense  incurred  in  a 
general  supervisory  way  to  prevent  violations  is 
clearly  inadmissible. 

That  a  carrier  may  have  made  general  anticipa- 
tory efforts  and  regulations  at  large  expense  to  comply 
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generally  with  the  statutory  requirements  is  entirely 
consistent  with  the  fact  that  in  a  particular  instance 
to  which  controversy  relates  it  has  kept  a  crew  on 
duty  in  excess  of  the  statutory  period  without  the 
diligent  effort  to  relieve  them  required  by  the  rule 
laid  down  by  the  courts. 

The  evidence  the  carrier  sought  to  introduce  re- 
lated to  '^changes  in  methods,  practices,  and  proper- 
ties made  *  *  *  in  anticipation  of  the  effective  date 
of  the  hour s-of -service  act  and  for  the  purpose  of  secur- 
ing compliance  therewith."     (Carrier's  Brief,  p.  13.) 

The  effective  date  of  the  act  was  March  3,  1908. 

The  alleged  violations  were  all  in  October,  1914. 

The  anticipatory  work  before  March  1908,  had  no 
relevancy  or  materiality  in  determining  whether 
conditions  arising  during  a  trip  in  1914  were  met  by 
the  exercise  of  the  diligence  which  these  conditions 
called  for. 

The  offer  was  too  general.  It  had  too  wide  a  scope. 
It  was  irrelevant  to  the  particular  issue.  The 
admission  of  the  evidence  sought  would  have  been 
prejudicial  to  the  Government,  in  that  it  would  have 
tended  naturally  to  have  obscured  the  particular 
duty  to  relieve  this  train  by  a  consideration  of  the 
carrier's  previous  expenditures  and  preparations. 

It  is  therefore  submitted  that  the  denial  by  the 
trial  court  of  the  offer  of  proof  made  the  basis  of  the 
first  assignment  was  not  error. 
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II. 

THERE  WAS  NO  ERROR  IN  PERMITTING  CROSS-EXAMINA- 
TION OF  DEFENDANT'S  WITNESS  AS  TO  CAUSES  AND 
DURATION  OF  DELAYS  TO  THE  TRAIN  INVOLVED  IN 
COUNTS  12  TO  16,  IN  ADDITION  TO  THE  DELAY  OF  1  HOUR 
AND  20  MINUTES  AT  MILEPOST  691. 

Defendant's  objections  to  this  testimony  were:  (1) 
That  it  was  not  proper  cross-examination  and  (2)  the 
testimony  was  incompetent,  irrelevant,  and  imma- 
terial.    (Rec.  p.  285.) 

With  respect  to  this  assignment  of  error  it  is 
respectfully  submitted  that  it  is  not  well  taken  for 
the  following  three  reasons: 

1.  The  testimony  was  proper  cross-examination. 
Defendant's  answer  set  up  a  delay  of  4  hom's  and  25 
minutes  at  milepost  691  on  account  of  the  train 
breaking  in  two,  and  claimed  exemption  to  the  extent 
of  such  delay.  (Rec.  pp.  28,  29.)  Conductor 
Powell's  testimony  on  direct  examination  was :  "  We 
were  delayed  on  that  trip  by  causes  other  than  the 
usual  causes  in  meeting  other  trains,  taking  water 
and  causes  usually  encountered,  at  milepost  691, 
where  we  had  an  unusual  delay,  which  delayed  us 
the  first  time  from  2.20  a.  m.  until  3.40  a.  m.  on 
October  22,  1914."  (Rec.  pp.  279,  280.)  "From 
the  time  the  break  in  two  occurred  until  the  time  we 
returned  from  Ash  Hill  to  the  point  where  it  occun-ed 
1  hour  and  20  or  40  minutes,  something  like  that,  had 
elapsed."  (Rec.  p.  283.)  It  was  during  this  period 
the  injured  car  was  chained  up  and  set  out.  On 
cross-examination,  without  objection  of  defendant's 
counsel,  the  witness  further  testified:  "We  had  a 
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further  delay  there  at  milepost  691.  We  returned 
with  the  engine  from  Ash  Hill  and  coupled  into  the 
train.  I  coupled  the  air  on  the  train  and  discovered 
that  on  the  second  car  behind  the  end  sills  had  been 
mashed  in  and  it  could  not  be  handled."  (Rec.  p. 
285.) 

In  view  of  the  defendant's  answer  setting  up  a 
delay  of  4  hours  and  25  minutes,  the  statement  of  the 
witness  that  the  train  was  delayed  at  milepost  691 
by  causes  other  than  usual  causes;  that  the  witness 
had  stated  that  the  first  case,  entailed  a  delay  of  from 
1  hour  and  20  minutes  to  1  hour  and  40  minutes;  that 
there  was  a  further  delay  at  milepost  691,  where  the 
witness  discovered  that  the  second  car  had  been 
injured,  it  is  respectfully  submitted  that  the  question 
of  plaintiff's  counsel,  "  Q.  How  much  longer  were  you 
detained  there  as  a  result  of  the  second  accident?" 
was  clearly  proper  on  cross-examination. 

2.  The  question  was  also  competent,  relative,  and 
material  to  the  issue  in  the  case  as  to  the  nature  of 
the  accident  causing  the  delay,  the  extent  of  the 
effect  of  the  accident  on  the  movement  of  the  train 
involved,  and  as  stated  by  the  trial  court,  "  I  think 
it  is  proper  to  inquire  into  this  delay  and  all  the  cir- 
cumstances surrounding  it."     (Rec.  p.  285.) 

The  defendant's  theory  advanced  at  the  time 
seemed  to  be  that  if  a  crew  be  kept  on  duty  1  hour  in 
excess  of  the  statutory  limitation;  then,  a  showing 
by  the  carrier  of  that  amount  of  delay  resulting  from 
one  or  more  of  the  exempting  causes  makes  out  a 
defense  in  that  particular  case.     And  this  seems  to  be 

46534—18 4 


12 

the  general  theory  advanced  throughout  the  case  by 
the  defendant.  In  other  words,  it  is  insisted  by  the 
plaintiff  in  error  that  where  a  train  is  delayed  an 
hour  or  2  hours  by  reason  of  a  casualty  unavoidable 
accident,  or  other  cause  named  in  the  proviso,  the 
carrier  in  such  case  mixy  lawfully  keep  the  employee 
on  duty  in  excess  of  16  hoiu's  the  amount  of  such 
delay.  This  question  is  more  full}'  discussed  under 
the  fourth  heading  of  this  brief. 

3.  If  by  any  theory  it  should  be  determined  that 
the  testimony  objected  to  was  not  proper  cross- 
examination  or  not  material  to  the  issue  in  the  case, 
still  it  was  not  prejudicial  error,  but  in  fact  was  favor- 
able to  the  defendant  as  showing  a  delay  in  excess 
of  that  due  to  disposing  of  the  first  wTccked  car,  and 
went  toward  making  up  the  amount  of  delay  alleged 
in  the  answer  to  the  last  five  counts  of  the  declara- 
tion. See  the  case  of  Xailor  v.  Williams,  8  Wall. 
107,  109,  wherein  the  Supreme  Court  of  the  United 
States  said: 

But  where  question  is  asked  which  is  illegal 
only  because  it  may  elicit  improper  testimony, 
and  the  coiu't  permits  it  to  be  answered 
against  the  objection  of  the  other  party,  *  *  * 
if  the  answer  is  favorable  to  the  objecting 
party,  it  works  him  no  injiu'y. 

Fiu'thermore,  Avhether  the  answer  was  favorable  or 
unfavorable  to  the  defendant,  the  result  of  the  case 
must  have  been  the  same.  It  could  in  no  way  affect 
the  failure  of  the  defendant  to  sustain  the  burden  of 
proof  iu  bringing  itself  within  the  terms  of  the  proviso, 
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which  was  the  ground  in  which  the  plaintiff's  motion 
for  a  directed  verdict  was  sustained.  See  Cavazos 
V.  Trevino,  6  Wall.  773,  and  Wilson  v.  Floss,  131  U.  S. 
Appx.  CCX.     In  the  former  case  it  was  held: 

Where  the  admission  or  rejection  of  evidence 
could  not  change  the  result,  such  motion  of 
the  court  constitutes  no  reason  for  reversing 
the  judgment. 

III. 

THE  TRIAL  COURT  DID  NOT  ERR  IN  DIRECTING  A  VER- 
DICT FOR  THE  PLAINTIFF  AS  TO  ALL  COUNTS  AND  IN 
ORDERING  JUDGMENT  THEREON. 

Outside  of  the  testimony  relating  to  the  character 
of  the  accidents  v/ith  respect  to  whether  avoidable 
or  not,  and  as  to  whether  the  same  could  have  been 
foreseen,  the  following  facts  appeared: 

1.  The  crew  involved  in  the  first  six  counts  in  mak- 
ing the  run  from  Bakersfield  moved  over  the  defend- 
ant's line  to  Kern  Junction,  a  distance  of  1.7  miles. 
From  the  latter  point  to  Mojave  the  run  was  over  the 
tracks  of  the  Southern  Pacific  Company  and  under 
the  control  and  direction  of  that  company's  dispatcher 
stationed  at  East  Bakersfield.  (Rec.  pp.  102,  106.) 
From  Mojave  to  the  destination  at  Barstow  move- 
ment was  over  the  defendant's  line  and  under  the 
charge  of  its  dispatcher  at  Needles,  Cal.  The  em- 
ployees connected  with  this  train  went  on  duty  at 
Bakersfield  at  4.50  p.  m.  on  October  4,  1914;  left 
Bakersfield  at  5.35  p.  m.;  arrived  at  Cable,  the  point 
of  accident,  at  11.50  p.  m.;  left  Cable  at  2.45  a.  m.  of 
October  5;  arrived  at  Mojave  at  6.10  a.  m.;  arriving 
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at  Barstow  at  11  a.  m.,  being  relieved  at  11.05  a.  m. 
after  a  total  service  of  18  hours  and  15  minutes.  Of 
the  2  hours  and  55  minutes  delay  at  the  point  of  acci- 
dent, defendant  claims  2  hours  and  25  minutes  as 
being  allowable  to  it  by  reason  of  the  accident 
(answer,  Rec.  p.  26),  the  other  delay  of  30  minutes 
due  to  meeting  trains  (Rec.  p.  103)  not  being  relied 
on.  But  for  the  delay  at  Cable,  Conductor  Jones 
testified  that  the  train  could  have  reached  its  destina- 
tion within  16  hours  (Rec.  p.  104)  had  there  been  no 
further  delays. 

Had  it  not  been  for  the  delay  at  Cable  the  Southern 
Pacific  dispatcher  stated,  it  is  reasonable  to  believe 
that  but  for  the  accident  the  train  would  have  arrived 
at  Mojave  4  hours  and  20  minutes  earlier  than  it  did. 
(Rec.  pp.  134,  146.)  Defendant's  dispatcher  at 
Needles  testified  >  as  follows  on  behalf  of  defendant 
(Rec.  pp.  181,  182) : 

Q.  Are  you  able  to  state  what  movement 
you  may  have  accorded  first  34D  had  it  not 
met  with  a  delay  at  Cable  ? 

A.  The  movement  would  have  been  no  bet- 
ter, nor  as  good,  as  it  was  in  this  particular 
case,  because  the  delay  at  Cable,  ivhich  we  took 
advantage  of  as  an  unforeseen  contingency  to 
extend  the  time  of  this  crew,  left  barely  enough 
time  to  make  the  run  to  Barstow.  *  *  * 
Had  I  received  this  train  at  Mojave  at  2  a.  m. 
I  could  have  put  it  into  Barstow  at  8  a.  m. 

2.  The  crew  involved  in  counts  7  to  11  went  on  duty 
at  Needles  at  1.20  p.  m.  on  October  10,  1914,  left 
Needles  at  2.20  p.  m.,  arrived  at  Danby  at  7.30  p.  m., 
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at  which  point  they  were  delayed  by  the  accident  to 
the  eastbound  train,  1641,  which  blocked  the  main 
line  west  of  Danby;  left  Danby  at  10.10  p.  m.  and 
was  released  at  its  destination  at  Barstow  at  6.20  a.  m. 
on  October  11,  after  a  total  service  of  17  hours.  The 
delay  due  to  the  accident  was  from  9.10  p.  m.  to  10.10 
p.  m.  on  "account  extra  1641  east  breaking  in  two 
and  pulling  out  drawbar,  etc."  (Rec.  p.  196.) 
"Extra  955  west  would  have  been  compelled,  even 
had  the  line  not  been  blocked,  to  remain  at  Danby 
from  7.30  until  9.10  in  order  to  meet  at  that  point 
No.  4,  No.  7,  No.  1,  and  the  first  and  second  sections 
of  No.  9,  all  of  which  were  first-class  trains."  (Rec. 
p.  198.)  "No.  955  under  ordinary  circumstances 
would  have  been  delayed  at  Danby  until  9.10  in 
allowing  all  these  passenger  trains  to  go  by,  and  our 
claim  is  that  the  only  delay  to  No.  955  caused  by  the 
accident  to  1641  east  was  the  delay  of  1  hour  from 
9.10  until  10.10,  when  955  left  Danby."  (Rec.  p.  203, 
defendant's  trainmaster  stationed  at  Needles.)  'This 
customary  and  usual  running  time  of  a  train  of  the 
character  of  955  between  the  time  the  crew  went  on 
duty  at  Needles  and  the  time  the  train  arrived  at 
Barstow  would  be  12  hours.  The  regular  running 
time  of  a  train  like  955  from  Danby  to  Barstow, 
counting  the  usual  delays,  is  8  hours,  and  in  this  case 
extra  955  west  consumed  8  hours  and  7  minutes." 
(Rec.  p.  278,  Chief  Dispatcher  Smith,  at  Needles.) 

3.  Counts  12  to  16  involved  the  crew  running  from 
Barstow  to  Needles,  which  went  on  duty  at  9.15 
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p.  m.  on  October  21,  1914;  left  Barstow  at  10  p.  m,, 
was  delayed  at  milepost  691  from  2.20  a.  m.  to  3.40 
a.  m.  October  22  (Rec.  p.  280)  by  a  pulled-out  draw- 
bar (Rec.  pp.  282,  286).  "We  had  a  further  delay 
there  at  milepost  691.  We  were  delayed  about  3 
hours  by  reason  of  the  second  accident,"  leaving 
Ludlow  about  6.40  a.  m.  (Rec.  p.  285,  Conductor 
Powell),  and  being  released  at  Needles  at  2.15  p.  m. 
(complaint  and  answer),  effecting  a  total  service  of 
17  hours.  The  usual  running  time  of  a  freight  train 
like  the  one  involved  between  Ludlow  and  Needles 
is  8  hours,  while  this  particular  train  made  it  in 
7  hours  and  40  minutes,  and  but  for  the  break  in  two 
would  have  made  the  run  from  Barstow  to  Needles 
within  16  hours  from  the  time  the  crew  went  on  duty. 
(Rec.  p.  292.) 

With  respect  to  the  usual  running  time  required 
for  freight  trains  between  the  terminals  in  question, 
Mr.  Christie,  defendant's  division  superintendent, 
fixed  the  following: 

12  hours  and  30  minutes,  Bakersfield  to  Bars- 
tow; 12  hours,  Needles  to  Barstow;  and  12 
hours,  Barstow  to  Needles.     (Rec.  pp.  44,  45.) 

It  is  apparent  from  a  consideration  of  the  entire 
record  that  the  defendant's  theory  of  the  case  is 
that,  having  shown  a  delay  to  the  trains  involved,  if 
such  delay  results  from  a  cause  named  in  the  pro- 
viso of  section  3  of  the  act,  then  the  employees  so 
delayed  may  continue  on  duty  to  the  terminal  to 
which  such  trains  are  destined,  without  regard  to 
whether  it  may  result  in  service  in  excess  of  16 
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hours  and  regardless  of  whether  such  excess  service 
is  necessary  by  reason  of  the  accidents  producing 
the  delay. 

Attention  is  directed  to  the  testimony  with  respect 
to  the  usual  time  required  for  freight  trains  of  the 
character  here  involved.  The  defendant  has  failed 
to  justify  any  excess  service,  even  if  their  theory  of 
the  case  should  be  sustained.  The  first  crew,  between 
Bakersfield  and  Barstow,  were  on  duty  18  hours  and 
55  minutes,  or  6  hours  and  25  minutes  in  excess  of 
the  regular  running  time,  when  only  2  hours  and  25 
minutes  are  claimed  as  being  unusual  delays  and 
such  that  resulted  from  the  unavoidable  accident. 
The  second  crew  were  on  duty  17  hours,  or  5  hours 
beyond  the  regular  running  time,  when  only  1  hour  is 
claimed  as  being  an  imusual  delay  resulting  from  the 
unavoidable  accident.  The  third  crew  were  on  duty 
17  hours,  or  5  hours  beyond  the  usual  running  time, 
when  only  1  hour  and  20  minutes  is  relied  on  by  the 
defendant  as  resulting  from  the  unavoidable  accident. 

As  said  by  Foster,  D.  J.,  Western  District  of  Texas, 
in  United  States  v.  Galveston,  Harrisburg  &  San 
Antonio  Railway  Co.,  147  D.  C.  Law,  wherein  a 
similar  question  arose — 

The  schedule  of  the  run  is  12  hours  and  the 
crew  were  engaged  in  work  18  hours  and  20 
minutes.  So,  eliminating  the  delay  claimed  as 
unusual  and  unforeseen,  3  hours  and  20  min- 
utes, and  giving  it  full  consideration,  there  re- 
mains a  difference  of  3  hours  unaccounted  for, 
but  for  which  the  statute  would  not  have  been 
violated. 
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The  burden  devolved  upon  the  defendant  to  show 
facts  sustaining  the  proposition  that  the  excess 
service  of  the  employees  involved  was  the  necessary 
result  of  the  causes  claimed  by  the  defendant  as 
justifying  such  service  beyond  the  statutory  period. 
(  United  States  v.  Southern  Pacific  Company,  220  Fed. 
745;  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v. 
United  States,  243  Fed.  114,  and  cases  cited  therein.) 
The  defendant  did  not  sustain  this  burden.  There  was 
no  proof  that  the  excess  service  resulted  from  the  delays 
relied  upon  or  that  the  crews  could  not  have  been 
relieved  within  the  16-hour  period,  or  that  they  were 
relieved  as  soon  as  possible  in  the  exercise  of  that 
diligence  demanded  by  the  statute.  It  was  on  this 
ground  that  the  trial  court  sustained  the  plaintiff's 
motion  for  a  directed  verdict,  citing  the  decision  of 
this  court  in  San  Pedro,  Los  Angeles  d'  Salt  Lake 
Railroad  Co.  v.  United  States,  220  Fed.  737,  which 
ruling  was  reaffirmed  in  Atchison,  Topeka  &  Santa 
Fe  Railway  Co.  v.   United  States,  220  Fed.  748. 

This  latter  case  was  affirmed  by  the  Supreme  Court 
of  the  United  States  on  writ  of  certiorari,  244  U.  S. 
336.     In  that  case  it  was  said: 

It  was  not  the  intention  of  the  proviso,  as 
we  read  it,  to  relieve  the  carrier  from  the  ex- 
ercise of  diligence  to  comply  with  the  general 
provisions  of  the  act,  but  only  to  relieve  it 
from  accidents  arising  from  unknown  causes 
which  necessarily  entailed  overtime  employ- 
ment and  service.  ( United  States  v.  Dickson, 
15  Peters,   141.)     It  is  still  the  duty  of  the 
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carrier  to  do  all  reasonably  within  its  power 
to  limit  the  hours  of  service  in  accordance 
with  the  requirements  of  the  law. 

In  Baltimore  &  Ohio  Railroad  Company  v.  United 
States,  6th  C.  C.  A.,  243  Fed.  153,  the  court  said: 

If  it  is  found  that  there  was  delay  from  an 
unavoidable  accident  or  from  a  cause  not 
known  to  the  railroad  agents  when  the  train 
left  Newark  and  which  could  not  have  been 
foreseen,  then  the  railroad  was  entitled  to  add 
to  the  16  hours  all  the  delay,  no  more  and  no 
less,  which  thereafter  occurred  as  the  result 
of  this  cause ;  but  it  was  entitled  to  do  so  only 
if  the  jury  found  the  existence  of  all  these  con- 
ditions: {a)  That  from  the  beginning  of  the 
trip,  and  even  before  it  became  apparent  or 
should  have  become  apparent  to  the  train 
dispatcher  that  there  was  danger  of  not 
finishing  the  trip  within  the  time,  the  rail- 
road used  reasonable  diligence  to  avoid  delays; 
(6)  that  as  soon  as  it  became  apparent  or 
should  have  become  apparent  that  there  was 
any  danger  of  not  getting  through  on  time, 
the  railroad  used  a  very  high  degree  of  effort 
or  extreme  diligence  to  get  the  train  through 
to  the  end  of  the  run  within  the  time  limit; 
(c)  that  as  soon  as  it  became  fairly  probable 
that  excess  service  would  otherwise  be  neces- 
sary, the  railroad  used  that  same  high  diligence 
to  prevent  excess  service,  either  by  laying  up 
the  train  or  by  sending  relief  or  in  any  other 
practicable  way;  {d)  that  continually  and  until 
the  service  ended  the  railroad  used  the  same 
high  diligence  and  by  the  same  means,  to  the 
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end  that  the  excess  service,  if  any,  should  be 
as  short  as  possible. 

It  niust  be  understood  that  what  we  have 
said  regarding  the  diligence  required,  after  the 
trip  begins,  in  order  to  get  and  to  keep  the 
right  to  excessive  service,  has  been  said  with 
reference  to  a  case  where  ''the  delaj^  was  the 
result  of  a  cause  *  *  *  which  could  not 
have  been  foreseen"  when  the  train  left  the 
terminal.  Only  upon  the  hypothesis  that  the 
jury  finds  the  existence  of  this  preliminary 
extreme  care  does  the  exempting  clause  of  the 
proviso  require  construction. 

As  the  burden  of  showing  a  case  within  the  proviso 
is  on  the  carrier  where  16  hours'  servdce  has  been  ad- 
mittedly exceeded,  the  burden  of  showing  the  dili- 
gence to  relieve  rests  upon  the  carrier,  this  for  the 
reason  that  where  16  hours'  service  has  been  exceeded 
the  carrier  must  show  the  existence  of  excusing  cause. 
Such  excusing  cause  is  a  casualty,  etc.,  and  that  such 
casualty,  etc.,  necessarily  caused  the  excess  service 
must  be  shown;  that  is,  that  the  effects  of  such 
cause,  notwithstanding  requisite  diligence,  caused 
the  excess  service. 

The  record  shows  no  relevant  evidence  that  the 
carrier  exercised  any  degree  of  diligence  to  prevent 
the  excess  service  of  these  train  crew^s. 

Therefore,  in  a  case  like  the  present,  where  this 
burden  was  not  met  by  the  carrier,  the  court  was 
justified  in  directing  a  verdict  for  the  Government. 

The  cases  cited  in  the  carrier's  brief  from  the 
Second  Circuit  Court  of  Appeals — United  States  v. 
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Lehigh  Valleij  Railroad  Company,  219  Fed.  532; 
United  States  v.  New  York  Central  &  H.  R.  Co.,  218 
Fed.  611;  United  States  v.  D.,  L.  &  W.  R.  R.  Co., 
218  Fed.  608 — are  not  in  point.  The  issue  in  those 
cases  was  whether  or  not  a  casualty  or  other  excusing 
cause  was  established  under  the  particular  circum- 
stances involved.  In  this  case  casualty  or  unavoid- 
able accident  was  assumed  to  have  been  established, 
and  the  issue  therefore  is  whether  or  not  the  carrier 
has  shown  that  after  the  occurrence  of  the  casualty 
or  unavoidable  accident  that  it  exercised  the  re- 
quisite degree  of  diligence  to  comply  with  its  obliga- 
tion to  relieve  the  train  crew. 

The  issue  arising  under  the  duty  to  relieve  was 
not  argued  or  decided  in  either  of  these  three  cases  in 
the  Second  Circuit  Court  of  Appeals. 

Therefore,  the  excerpts  from  those  cases  set  forth 
in  the  carrier's  brief  have  no  application  upon  the 
question  of  law  here  involved.  And  the  comment 
just  made  applies  also  to  the  case  cited  in  the  carrier's 
brief  of  United  States  v.  Kansas  City  Southern  Ry.  Co., 
202  Fed.  828. 

These  cases  all  arose  where  the  issue  was  casualty 
or  not,  or  whether  the  accident  causing  delay  was  or 
was  not  an  ''unavoidable  accident." 

The  case  at  bar  was  determined  by  the  court  upon 
an  assumption  favorable  to  the  carrier  that  the  delays 
were  caused  by  casualty  or  unavoidable  accident. 
But  the  court  held  that  there  was  no  showing  of 
diligence  on  the  part  of  the  carrier  thereafter  to  relieve 
the  crew  or  in  any  other  manner  to  prevent  the 
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necessary  delay  from  the  excusing  cause  from 
operating  unnecessarily  to  detain  the  train  crew  on 
duty  for  an  excessive  period. 

The  showing  which  the  carrier  claims  (Brief,  p.  24) 
it  made  of  diligence  and  foresight  ''for  the  purpose  of 
avoiding  those  things  *  *  *  which  caused  the 
train  to  break  in  two"  was  not  a  showing  of  diligence 
after  those  things  caused  the  delay  to  comply  with 
its  obligation  to  minimize  as  far  as  could  be  done  the 
detention  of  the  train  crew  on  duty  beyond  the  16- 
hour  period. 

In  the  case  of  United  States  v.  Northern  Pacific  Ry. 

Co.,  215  Fed.  64,  decided  by  this  court,  the  question 

of  the  obligation  to  relieve  the  train  crew  does  not 

appear  to  have  been  considered  by  the  court;  but 

the  court  did  give  some  consideration  to  particular 

circumstances  from  which  the  inference  is  deducible 

« 

that  there  was  no  lack  of  the  exercise  of  due  care  and 
diligence,  for  the  court  said : 

Undoubted^  the  train  dispatcher  both  at 
Tacoma  and  at  Portland  would,  under  ordinary 
conditions,  be  held  to  have  known  that  the  de- 
lay of  train  303  at  South  Tacoma,  and  the 
transfer  of  its  crew  and  passengers  to  train  314, 
could  not  have  enabled  them  to  reach  Portland 
in  time  for  the  same  crew  to  return  to  Tacoma 
on  its  regular  train  308  without  being  kept  on 
duty  for  more  than  16  hours  without  a  con- 
secutive rest  of  8  hours;  but  the  evidence  is 
uncontradicted  to  the  effect — indeed  it  could 
hardly  have  been  otherwise — that  both  dis- 
patchers were  deeply  engrossed  in  arranging 
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and  caring  for  the  movement  of  the  large 
number  of  trains,  including  the  necessary- 
wrecking  outfits,  together  with  the  numerous 
incidentals,  necessarily  growing  out  of  such  a 
disaster.  Under  such  circumstances  it  would 
'Tiot/we  think,  be  reasonable  to  hold  the  com- 
pany liable  for  their  failure  to  check  up  the 
time  of  service  of  the  various  crews  of  the 
very  numerous  trains  passing  over  this  particu- 
lar piece  of  road  at  that  particular  time. 

IV. 

DEFENDANT'S  ANSWER  SETS  UP  NO  DEFENSE. 

Defendant's  answer  admits  the  allegations  of  the 
petition. 

The  allegations  of  the  affirmative  defenses  therein 
set  forth  do  not  set  up  a  defense. 

(a)  There  is  no  allegation  that  the  service  for  the 
periods  set  forth  in  the  petition  was  caused  by  or 
necessitated  by,  or  resulted  from  the  train  delays 
specified. 

(6)  There  is  no  allegation  that  there  was  the  exer- 
cise of  a  high  degree  of  diligence  or  of  any  degree  of 
diligence  after  the  delay  to  the  train  in  each  instance 
was  known  to  relieve  the  employees  named  at  the 
expiration  of  sixteen  hours'  service. 

As  the  Government  was  entitled  to  judgment  on 
the  pleadings — on  the  case  set  forth  in  the  carrier's 
answer — there  was  no  error  in  the  order  for  the 
directed  verdict. 
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CONCLUSION. 

It  is  respectfully  submitted  that  (1)  as  the  answer 
set  forth  no  defense,  (2)  as  the  evidence  excluded  was 
not  material  to  any  issue  raised  by  the  answer, 
(3)  as  the  evidence  discloses  no  exercise  of  diligence 
to  prevent  overservice,  and  (4)  as  the  answer  and 
the  whole  record  indicate  that  the  carrier  relied 
solely  upon  the  untenable  position  that  delay  to 
these  trains  from  the  causes  specified  gave  to  the 
carrier  an  absolute  and  unqualified  right  to  extend 
the  period  of  employees'  service  to  the  extent  of  the 
time  of  such  delay — there  was  no  error  in  rulings  or 
in  directing  verdict  or  entering  judgment  on  the  case 
made  by  the  carrier  in  the  court  below. 

Wherefore,  it  is  respectfully  submitted  that  the 
judgment  of  the  trial  court  should  be  affirmed. 

Robert   O'Connor, 

United  States  Attorney. 
Philip  J.  Doherty  and 
RoscoE  F.  Walter. 
Special  Assistants  to  the  United  States  Attorney. 

O 


No.    3080 


dirrmt  OIo«tt  of  Ajjp^ala 


3fxx  Xlcit  Httttli  CUtrrttit. 


SKAGIT    COUNTY,  a  Public  Corporation  of  the 
State  of  Washington, 

Plaintiff  in  Error, 

vs. 

PUGET  MILL  COMPANY,  a  Corporation, 

Defendant  in  Error. 


©rattarnpt  of  ^mxxtx. 


Ipott  MtW  uf  lError  tn  %  Imtfb  ^tatpH  itatrtrt  CHourt  of 
tijf  Uwtf rn  itHtrirt  of  HaBtitttgton,  Norlljrru  iiotBtotu 


FILE 

DEC  7  -  1917 

F.  D.  WIONCKTON, 

CLiIRK 


Filmer  Bros.  Co.  Print,  330  Jacksou  St.,  S.  F.,  Cai. 


No.    3080 


(Hvcmxt  (Hanxt  of  Appmln 


Max  %  l^mtii  Cdtrnilt 


SKAGIT    COUNTY,  a  Public  Corporation  of  the 

State  of  Washington, 

Plaintiff  in  Error, 
vs. 

PUGET  MILL  COMPANY,  a  Corporation, 

Defendant  in  Error. 


EvnnBtvipt  of  ^^navh. 


Ip0tt  Urit  of  Irror  tn  %  Ittttph  ^tatffl  iiatrtrt  dourt  of 
tl|j  HfHtfnt  itfitnrt  nf  iiasljmgton.  Nnrlli^rtt  iiotauitu 


Filmer  Bros.  Co.  Print,  330  Jackson  St.,  S.  F.,  Oal. 


INDEX  TO  THE  PRINTED  TRANSCRIPT  OF 

RECORD. 


[Clerk's  Note:  Wten  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record  are 
printed  literally  in  italic;  and,  likewise,  cancelled  matter  appearing  in 
the  original  certified  record  is  printed  and  cancelled  herein  accord- 
ingly. When  possible,  an  omission  from  the  text  ip  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

Page 

Answer  11 

Assignment  of  Error 24 

Bond  on  Writ  of  Error 29 

Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record 33 

Citation  on  AVrit  of  Error 37 

Complaint 1 

Counsel,  Names  and  Addresses  of 1 

Decree   21 

Demurrer 10 

EXHIBITS : 

Exhibit  "A"  to  Complaint — Description  of 
Timber  Lands  in  Skagit  County,  Wash- 
ington         6 

Exhibit  "B"  to  Complaint— Letter  Dated 
July  3,  1915  from  J.  Z.  Nelson  to  Puget 

Mill  Co 9 

Minutes  of  Court— May  8,  1917 15 

Names  and  Addresses  of  Counsel 1 

Opinion 16 

Order  Granting  Writ  of  Error 27 

Petition  for  Writ  of  Error 22 

Praecipe  for  Transcript  of  Record 31 

Writ  of  Error 35 


Names  and  Addresses  of  Counsel. 

A.  R.  HILEN,  Esq.,  Attorney  for  Defendant  and 
Plaintiff  in  Error,  Mount  Vernon,  Washington. 

THOMAS  SMITH,  Esq.,  Attorney  for  Defendant 
and  Plaintiff  in  Error,  Mount  Vernon,  Wash- 
ington. 

HUGHES,  McMICKEN,  RAMSEY  &  RUPP,  At- 
torneys for  Plaintiff  and  Defendant  in  Error, 
661  Colman  Building,  Seattle,  Washington. 

PALMER  &  ASKREN,  Attorneys  for  Plaintiff  and 
Defendant  in  Error,  631  Lyon  Building,  Seattle, 
Washington.     [1*] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  3467. 

PUGET  MILL  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

SKAGIT  COUNTY,  a  Public  Corporation  of  the 
State  of  Washington, 

Defendant. 

Complaint. 

Comes  now  the  plaintiff  and  for  cause  of  action 
against  the  defendant  complains  and  alleges : 

I. 
That  the  Puget  Mill  Company  is  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
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laws  of  the  State  of  California,  with  its  principal 
place  of  business  in  the  City  of  San  Francisco,  in 
said  State  of  California,  and  is  a  citizen  and  resident 
of  said  State ;  that  it  has  fully  complied  with  the  laws 
of  the  State  of  Washington  relating  to  foreign  corpo- 
rations and  has  paid  all  license  fees  and  dues  re- 
quired by  the  State  of  Washington  from  corpora- 
tions doing  business  in  said  State,  and  that  it  is  duly 
authorized  to  do  business  in  said  State  of  Washing- 
ton. 

II. 

That  at  all  times  herein  mentioned  Skagit  County 
was  and  now  is  a  public  corporation  of  the  State  of 
Washington,  duly  organized  and  existing  as  a 
County  of  the  State  of  [2]  Washington,  and  lo- 
cated in  the  Northern  Division  of  the  Western  Dis- 
trict of  Washington  and  is  a  citizen  and  resident  of 
said  State  of  Washington. 

III. 

That  at  all  times  herein  mentioned  the  plaintiff 
herein  was  the  owner  of  certain  tracts  of  timber  land 
situated  in  Townships  34  and  35  North  of  Ranges  4 
and  5  East  of  the  Willamette  Meridian,  in  Skagit 
County,  State  of  Washington ;  a  more  particular  de- 
scription of  which  said  lands,  and  all  thereof,  is 
hereto  attached,  marked  Exhibit  "A"  and  by  this 
reference  made  a  part  of  this  complaint ;  that  the 
lands  described  in  said  Exhibit  ''A"  were  duly  and 
regularly  listed  and  assessed  in  the  year  1915  by  the 
proper  official  of  said  Skagit  County  for  the  pur- 
poses of  assessment  and  taxation  for  the  support  of 
the  State  government  and  for  county  and  school  and 
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such  other  purposes  as  are  designated  by  law;  that 
said  lands  were  valued  for  the  said  purposes  of  as- 
sessment and  taxation  in  the  amounts  set  opposite 
each  of  said  subdivisions  of  said  lands  described  in 
said  Exhibit  ''A";  that  the  value  of  all  of  said  lands 
described  in  said  Exhibit  ''A"  were  for  the  purposes 
of  assessment  and  taxation,  the  sum  of  $131,745.00, 
and  that  the  County  Assessor  of  said  Skagit  County 
duly  certified  said  sum  of  $131,745.00  as  the  value  of 
said  lands  for  the  purposes  of  assessment  and  taxa- 
tion to  the  Board  of  Equalization  of  said  Skagit 
County  for  the  year  1915. 

IV. 
That  thereafter  the  Board  of  Equalization  of  said 
Skagit  County  for  the  year  1915,  arbitrarily,  wrong- 
fully, and  without  authority  or  right,  and  without 
serving  or  giving  any  [3]  notice  thereof  whatso- 
ever to  this  plaintiff  other  than  the  notice  hereto  at- 
tached, marked  Exhibit  "B"  and  by  this  reference 
made  a  part  hereof,  raised  the  assessed  valuation  of 
plaintiff's  said  timber  lands  described  in  said  Ex- 
hibit '^  A"  from  the  amounts  set  opposite  each  of  said 
subdivisions  of  said  lands  in  said  Exhibit  "A"  to  the 
amounts  set  opposite  each  of  said  subdivisions  of 
said  lands  in  said  Exhibit  "A"  under  the  heading 
*' Valuation,  Board  of  Equalization";  that  the  in- 
creased valuation  so  arbitrarily,  wrongfully  and  un- 
lawfully placed  upon  said  lands  was  and  is  the  sum 
of  $134,253.00. 

V. 
That  the  said  Board  of  Equalization  exceeded  its 
authority,  power  and  jurisdiction  in  so  raising  the 
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assessed  valuation  of  the  said  lands  belonging  to  this 
plaintiff;  that  the  said  raising  of  the  assessed  valua- 
tion of  the  plaintiff's  said  lands  was  and  is  in  viola- 
tion of  subdivision  1  of  Article  XIV  Amendatory  of 
the  Constitution  of  the  United  States,  in  that  it  de- 
prives this  plaintiff  of  its  property  without  due  pro- 
cess of  law,  and  that  the  order  of  the  said  Board  of 
Equalization  raising  the  said  assessed  valuation  of 
said  property  was  and  is  void. 

VI. 

That  thereafter  the  tax-rolls  were  extended  and 
levies  were  made  upon  the  lands  of  this  plaintiff,  de- 
scribed in  said  Exhibit  "A"  upon  the  unlawfully  and 
wrongfully  fixed  valuation  of  said  lands  in  the  sum 
of  $265,998.00 ;  that  the  tax  so  levied  as  aforesaid  on 
said  lands  amounted  to  $14,456.25,  of  which  said 
amount  $7,313.86  was  and  is  excessive  and  void,  for 
the  reasons  hereinbefore  shown ;  and  that  the  lands, 
and  each  subdivision  [4]  thereof,  described  in 
said  Exhibit  "A,"  were  thereby  subjected  to  a  tax 
lien  based  upon  the  increased  valuation  so  wrong- 
fully and  unlawfully  made  by  said  Board  of  Equal- 
ization. 

VII. 

That  on  the  first  day  of  June,  1916,  said  tax  so 
wrongfully  and  unlawfully  assessed  upon  said  lands 
and  each  subdivision  thereof  became  delinquent,  and 
thereupon  said  lands  and  each  subdivision  thereof 
were  subject  to  a  lien  for  penalties,  interest  and 
costs,  and  to  the  issuance  of  certificates  of  delin- 
quency, thereby  creating  a  cloud  upon  the  title  to 
each  subdivision  of  said  lands. 
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VIII. 

That  on  the  first  day  of  June,  1916,  after  said  tax 
became  delinquent,  and  said  lands  and  each  subdivi- 
sion thereof  were  subject  to  a  lien  for  penalties,  in- 
terest and  costs,  and  to  the  issuance  of  certificates  of 
delinquency,  said  plaintiff  in  order  to  protect  its  title 
and  to  remove  the  cloud  on  its  title  to  lands  and  each 
subdivision  thereof  created  by  reason  of  said  tax, 
wrongfully  and  unlawfully  levied  as  aforesaid,  paid, 
under  protest,  to  said  Skagit  County,  the  sum  of 
$14,456.25,  of  which  said  sum  $7,313.86  was  in  excess 
of  the  sum  lawfully  due  as  taxes  on  said  lands  for 
the  year  1915. 

IX. 

That  thereafter  this  plaintiff  duly  presented  its 
claim  to  said  Skagit  County,  for  repayment  of  said 
smn  of  $7,313.86  which  said  claim  and  the  whole 
thereof  was  on  August  7, 1916,  by  said  defendant  dis- 
allowed and  rejected.     [5] 

WHEREFORE,  this  plaintife  prays  for  judg- 
ment against  said  defendant  in  the  sum  of  $7,313.86, 
together  with  interest  thereon  from  June  1,  1916,  at 
6%  per  annum  and  disbursements  herein. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 
PALMER  &  ASKREN, 

Attorneys  for  Plaintiff. 
State  of  Washington, 
County  of  King, — ss. 

E.  G.  Ames,  being  first  duly  sworn,  says  that  he  is 
managing  agent  for  Puget  Mill  Company,  a  corpora- 
tion, plaintiff  in  the  above-entitled  action;  that  he 
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has  read  the  foregoing  complaint  and  that  the  allega- 
tions in  said  complaint  are  true  of  his  own  knowl- 
edge, except  such  as  are  stated  on  information  and 
belief,  and  as  to  such  matters  he  believes  them  to  be 
true. 

E.  G.  A^IES. 

[Seal]  F.  M.  OSTERHOUT, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

11/21/1916.     [G] 

Exhibit  *'A"  to  Complaint. 

Valuation  Valuation 

Eeturned  by  Fixed  by 

Twp.  34,  N.  K.  4,  E.  W.  M.  Assessor.  Board. 

NE.1/4  Of  SE.1/4  Sec.  22  $1730  $3800 

NW.14  of  SE.14  Sec.  22  1005  2300 

SE.14  of   SE.iA  Sec.  22  2020  4450 

SW.1/4  of  SE.14  Sec.  22  1240  3550 

NE.1/4  of  NE.14  Sec.  27  $1085  $2480 

NW.14  of  NE.1/4  Sec.  27  1085  2460 

SE.1/4  of  NE.14  Sec.  27  1140  2850 

SW.14  of  NE.1/4  Sec.  27  1140  2550 

NE.1/4  of  NW.1/4  Sec.  27  995  2740 

NW.14  of  NW.14  Sec.  27  995  1640 

BE.1/4  of  NW.1/4  Sec.  27  770  2440 

SW.1/4  of  NW.1/4  Sec.  27  770  880 

NE.1/4  of   SE.1/4  Sec.  28  $  705  $2060 

SE.1/4    of    SE.1/4  Sec.  28  565  1560 

SW.1/4  of  SE.1/4  Sec.  28  500  1000 

NW.1/4  of  SE.1/4  Sec.  28  700  1080 
TWP.  35,  N.R.  4,  E.W.M. 

Lot  1  Sec.     1  $  825  $1775 
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Twp.  35,  N.  K.  4,  E.  W.  M. 

Valuation 

Eeturned  by 

Assessor. 

Valuation 
Fixed  by- 
Board. 

Lot  2> 

Sec. 

1 

1390 

2750 

Lot  3 

Sec. 

1 

1300 

2650 

Lot  4 

Sec. 

1 

1610 

2950 

[7] 

"V. 

S.1/2  of  NE..14 

Sec. 

1 

$4335 

$7875 

■8.1/2  of  NW.14 

Sec. 

1 

3795 

6800 

N.i/s  of  SE.i/4 

Sec. 

1 

2275 

4800 

N.y^  of  sw.i/4 

Sec. 

1 

1775 

3650 

Lot  1 

Sec. 

2 

$1535 

$2880 

S.1/2   of  NE.14 

Sec. 

2 

2425 

4502 

SE.14  of  NW.14 

Sec. 

2 

1505 

2970 

N.1/2  of  SE.14 

Sec. 

2 

2700 

5041 

s.1/2  of  SE.14 

Sec. 

2 

3795 

6593 

N.1/2  of  SW. 1/4 

Sec. 

2 

2940 

5357 

S.1/2  of  SW.14 

Sec. 

2 

2200 

3984 

NE.14  of  NE.1/4 

Sec. 

10 

$  825 

$1650 

S.1/2  of  NE.14 

Sec. 

10 

1655 

3610 

N.1/2  of  SE.14 

Sec. 

10 

1585 

3365 

■S.1/2  of  SE.1/4 

Sec. 

10 

1915 

4000 

N.1/2  of  NE.14 

Sec. 

11 

$3360 

$6380 

S.1/2  of  NE.14 

Sec. 

11 

3105 

6180 

N.1/2  of  NW.i/t 

Sec. 

11 

5100 

9270 

S.1/2  of  NW.14 

Sec. 

11 

3940 

8226 

N.1/2  of  SE.1/4 

Sec. 

11 

3050 

6165 

s.1/2  of  SE.i^ 

Sec. 

11 

2495 

5570 

N.1/2  of  SW.i^ 

Sec. 

11 

4280 

8855 

S.1/2  of  SW.14 

Sec. 

11 

3965 

8380 

[8] 
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Twp.  35,  N.  R.  4,  E.  W.  M, 

Valuation 
Eeturned  by 

Assessor. 

Valuation 

Fixed  by 

Board. 

SW.14  of  NWi/4 

Sec. 

12 

$1090 

$3050 

N.1/2  of  SW14 

Sec. 

12 

3095 

7275 

8.1/2  of  SW.14 

Sec. 

12 

2715 

6500 

NW.1/4  of  NE.14 

Sec. 

13 

$1515 

$3475 

S.1/2  of  NE.1/4 

Sec. 

13 

2365 

5625 

N.i/2of   NW.14 

Sec. 

13 

3365 

7775 

s.1/2  of  NW14 

Sec. 

13 

1775 

4550 

TWP.  35N.,  R.  5 

E.,  W.  M. 

Lot  2 

Sec. 

6 

$1675 

$2580 

.SW.14  of  NE.14 

Sec. 

6 

1025 

1570 

Lot  3 

Sec. 

6 

1475 

2510 

SE.14  of  NW.14 

Sec. 

6 

2165 

3210 

Lot  5 

Sec. 

6 

2905 

4280 

NW.14  of  SE.i/4 

Sec. 

6 

950 

1445 

NE.14  of  S.W.14 

Sec. 

6 

1925 

2800 

Lot  6 

Sec. 

6 

2125 

3200 

TWP.  35  N.,  R.  4  E.,  W 

.M. 

NE.14  N.  of  ditch 

Sec. 

15 

$2600 

$5525 

N.1/2  of  NE.14 

Sec. 

14 

3005 

6190 

S.1/2  of  NE.l^ 

Sec. 

14 

2325 

5140 

N.1/2  of  NW.% 

Sec. 

14 

4275 

8680 

S.1/2  of  NW.14 

Sec. 

14 

3250 

6550 

[9] 
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Exhibit  **B"  to  Complaint. 
BOARD  OF  EQUALIZATION. 

Skagit  County,  Washington. 
Mt.  Vernon,  Washington,  July  3,  1915. 
Puget  Mill  Company, 

Seattle,  Washington. 
Gentlemen : 

You  are  hereby  notified  to  be  and  appear  before 
the  Board  of  Equalization  of  Skagit  County,  Wash- 
ington, and  show  cause,  if  any  j^ou  have,  why  the 
assessed  valuation  on  the  property,  as  per  annexed 
schedule,  shall  not  be  raised  from  the  items  marked 
^'present  valuation"  in  said  schedule  to  the  items 
under  the  title  "raised  to"  in  said  schedule.  And 
you  are  hereby  notified  that  if  you  fail,  neglect  or 
refuse  to  so  appear  or  fail  to  show  good  and  suffi- 
cient cause  why  said  proposed  raise  should  not  be 
made,  then  the  said  board  will  proceed  to  make  such 
raise  in  assessed  valuation  on  property  as  specified 
in  said  schedule. 

You  are  further  notified  that  the  said  Board  of 
Equalization  for  the  year  1915  will  be  and  remain 
in  session  in  the  Commissioners '  rooms  at  the  Court- 
house in  Mount  Vernon,  Skagit  County,  Washington, 
between  the  hours  of  9  o'clock  in  the  forenoon  and 
4  0  'clock  in  the  afternoon  of  each  and  every  Monday, 
Tuesday  and  Wednesday  during  the  first  three 
weeks  in  August,  and  will  also  be  in  session  between 
the  same  hours  as  stated,  on  Saturday,  of  the  third 
week  in  August,  being  the  21st  day  of  said  month, 
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which  day  will  be  the  last  day  of  said  month,  which 
day  will  be  the  last  day  of  said  session. 

Very  truly  yours, 

J.  Z.  NELSON, 
County  Assessor  and  Ex-officio  Clerk  of  the  Board 
of  Equalization  of  Skagit  County,  Washington. 
[10] 

[Indorsed]:  Complaint.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Northern 
Division,  Nov.  22,  1916.  Frank  L.  Crosby,  Clerk. 
By  Ed  M.  Lakin,  Deputy.     [11] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  3467. 

PUCET  MILL  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

SKAGIT  COUNTY,  a  Public  Corporation  of  the 

State  of  Washington, 

Defendant. 

Demurrer. 
Comes  now  the  defendant  by  its  attorney  A.  R. 
Hilen  and  demurs  to  the  complaint  of  the  plaintiff 
on  file  herein  on  the  following  grounds : 

1.  That  the  Court  has  no  jurisdiction  of  the  per- 
son of  the  defendant  or  of  the  subject-matter  of  the 
action. 

2.  That  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 
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Dated  at  Mount  Vernon,  Washington,  this  22(1  day 
of  December,  1916. 

A.  R.  HILEN, 
Attorney  for  Defendant. 

THOS.  SMITH, 
Attorney  for  Defendant. 
Due  service  of  within  pleading  accepted  the  7th 
day  of  March,  1917. 

HUGHES,    McMICKEN,    DOVELL   & 

RAMSEY, 
PALMER  &  ASKREN, 

Attorneys  for  Plaintiff. 

[Indorsed] :  Demurrer.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Northern 
Division,  Mar.  7,  1917.  Frank  L.  Crosby,  Clerk. 
By  Ed  M.  Lakin,  Deputy.     [12] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Northern  Di- 
vision. 

No.  3467. 

PUGET  MILL  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 

SKAGIT  COUNTY,  a  Pubhc  Corporation  of  the 
State  of  Washington, 

Defendant. 
Answer. 
Comes  now  the  defendant  by  its  attorneys,  A.  R. 
Hilen  and  Thomas  Smith  and  for  answer  to  the  com- 
plaint on  file  herein  alleges  and  avers  as  follows: 
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I. 

In  answer  to  paragraph  I  of  plaintiff's  complaint 
defendant  alleges  that  it  has  no  knowledge  or  infor- 
mation of  the  facts  therein  contained  sufficient  to 
form  a  belief  and  therefore  denies  the  same. 

n. 

In  answer  to  paragraph  II  defendant  admits  all 
of  the  allegations  therein  contained. 

III. 

Answering  paragraph  III  defendant  admits  the 
same  except  that  defendant  denies  that  the  value 
of  the  land  therein  described  was  for  the  purpose 
of  assessment  and  taxation  for  the  year  1915  the  sum 
of  $131,745,  and  denies  that  said  sum  is  the  proper 
amount  for  which  plaintiff  should  be  taxed  for  said 
year. 

IV. 

Answering  paragraph  IV  defendant  admits  that 
Exhibit  "B"  is  a  true  copy  of  the  notice  served  upon 
the  plaintiff  but  as  to  all  other  matters  of  fact  con- 
tained in  said  paragraph  IV  defendant  denies  the 
same.     [13] 

V. 

Answering  paragraph  V  defendant  denies  each  and 
every  allegation  therein  contained. 

VI. 

Answering  paragraph  VI  defendant  admits  that 
the  tax  rolls  were  extended,  the  valuation  placed  on 
said  land  in  the  sum  of  $265,998,  and  the  tax  levied 
on  said  land  amounts  to  the  sum  of  $13,456.25,  but 
as  to  all  other  matters  of  fact  alleged  in  said  para- 
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graph  defendant  denies  the  same. 

VII. 
Answering  paragraph  VII  defendant  denies  each 
and  every  allegation  therein  contained. 

VIII. 
Answering  paragraph  VIII  defendant  admits  that 
payment  of  said  tax  was  made  on  the  1st  day  of 
June,  1916,  but  denies  that  said  payment  was  made 
under  proper  legal  protest  and  alleges  that  said  pay- 
ment was  a  legal  voluntary  payment  of  said  tax. 

IX. 
Answering  paragraph  IX  defendant  denies  that 
any  legal  claim  was  ever  presented  to  said  defendant 
as  set  forth  in  said  paragraph. 

WHEREFORE,  having  fully  answered  plaintiff's 
complaint  on  file  herein  defendant  prays  that  it  may 
go  hence  without  day,  and  for  its  costs  and  disburse- 
ments herein. 

A.  R.  HILEX, 
THOMAS  SMITH, 
Attorneys  for  Defendant.     [14] 

State  of  Washington, 
County  of  Skagit, — ss. 

Will  R.  Arges,  being  first  duly  sworn,  upon  oath 
deposes  and  says :  That  he  is  the  duly  elected,  quali- 
fied and  acting  county  auditor  of  defendant  Skagit 
County,  a  public  corporation  of  the  State  of  Wash- 
ington, and  that  as  such  he  is  the  Ex-officio  Clerk 
of  the  Board  of  County  Commissioners  of  said 
Skagit  County;  that  he  has  read  the  foregoing  an- 
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swer,  knows  the  contents  thereof,  and  that  the  same 
is  true  as  he  verily  believes. 

WILL  R.  ARGES, 
County  Auditor  and  Ex-officio  Clerk  of  the  Board  of 
County  Commissioners  of  Skagit  County,  Wash- 
ington. 
Subscribed  and  sworn  to  before  me  this  22d  day 
of  March,  A.  D.  1917. 

[Seal]  A.  R.  HILEN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Mount  Vernon. 

Copy  of  within  Answer  received  and  service  of 
same  acknowledged  this  22d  day  of  March,  1917. 
HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 
PALMER  &  ASKREN, 

Attorneys  for  Plaintiff. 

[Indorsed] :  Answer.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Divi- 
sion. Mar.  26,  1917.  Frank  L.  Crosby,  Clerk.  By 
Ed  M.  Lakin,  Deputy.     [15] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  3467. 
PUGET  MILL  COMPANY, 

Plaintiff, 
vs. 
SKAGIT  COUNTY, 

Defendant. 
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Minutes  of  Court— May  8, 1917. 

Now  on  this  day  this  cause  comes  on  for  trial  be 
fore  the  Court,  trial  by  jury  having  been  waived. 
Hughes,  McMicken,  Dovell  and  Eamsey  and  Palmer 
&  Askren  appear  for  plaintiff;  A.  R.  Hilen,  Thos. 
Smith,  Walter  Fulton  and  Norman  Johnson  appear- 
ing for  defendant.  Witnesses  E.  B.  Palmer  and 
N.  M.  Wardall  are  examined  on  behalf  of  plaintiff 
and  Plaintiff's  Exhibits  Nos.  1,  2,  3,  4,  5,  6,  7,  and 
Defendant's  Exhibit  "A"  introduced,  at  which  time 
the  plaintiff  rests.  The  defendant  moves  for  non- 
suit, which  motion  is  denied  by  the  Court.  Witness 
J.  Z.  Nelson  is  examined  on  behalf  of  defendant  and 
Exhibit  *'B"  introduced,  at  which  time  defendant 
rests.  Rebuttal  Exhibits  Nos.  8  and  9  are  intro- 
duced, whereupon  the  cause  is  argued  by  respective 
counsel  and  the  Court  takes  the  said  matter  under 
advisement. 

Dated  May  8,  1917. 

Journal  6,  page  161.     [16] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division, 

No.  3467. 

PUGET  MILL  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

SKAGIT  COUNTY,  a  Public  Corporation  of  the 

State  of  Washington, 

Defendant. 
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Opinion. 
Filed  May  10,  1917, 

DECREE  FOR  PLAINTIFF. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, PALMER  &  ASKREN,  for  Plaintiff. 

A.  R.  HILEN,  Prosecuting  Attorney,  Mount 
Vernon,  THOMAS  SMITH,  for  Defendant. 

NETERER,  District  Judge: 

Plaintiff  seeks  to  recover  from  the  defendant 
$7,313.86,  together  with  interest  from  June  1,  1916. 
It  is  alleged  that  the  Board  of  Equalization  of  Skagit 
County,  without  notice,  arbitrarily  raised  the  valua- 
tion of  lands  by  plaintiff  owned  in  the  county,  and 
taxes  were  levied  upon  such  valuation,  and  that  the 
amount  sought  to  be  recovered  is  the  amount  repre- 
sented by  such  unwarranted  act  on  the  part  of  the 
Equalization  Board;  that  the  amount  of  taxes  repre- 
sented by  the  valuation  returned  by  the  County 
Assessor  was  tendered  and  refused,  and  on  June  1st, 
when  said  taxes  had  become  delinquent,  for  the  pur- 
pose of  preventing  the  issuance  of  delinquency  cer- 
tificates, the  amount  claimed  was  paid,  under  protest, 
however,  and  that  demand  for  such  repayment  was 
duly  made  thereafter,  and  refused. 

It  is  conceded  that  a  notice  was  given  to  the  plain- 
tiff company  by  the  Board  of  Equalization  of  Skagit 
County  on  the  3d  day  of  August,  1915,  which  was 
received  by  the  plaintiff  company  on  the  following 
day.  The  notice  reads,  omitting  [17]  formal 
parts : 
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"You  are  hereby  notified  to  be  and  appear 
before  the  Board  of  Equalization  of  Skagit 
County,  Washington,  and  show  cause,  if  any  you 
have,  why  the  assessed  valuation  of  the  prop- 
erty as  per  annexed  schedule  shall  not  be  raised 
from  the  items  marked  'present  valuation'  in 
said  schedule  to  the  items  under  the  title  'raised 
to'  in  said  schedule.  And  you  are  hereby  noti- 
fied that  if  you  fail,  neglect  or  refuse  to  so  ap- 
pear or  fail  to  show  good  and  sufficient  cause 
why  said  proposed  raise  should  not  be  made, 
then  the  said  Board  will  proceed  to  make  such 
raise  in  assessed  valuation  on  property  as  speci- 
fied in  said  schedule. 

You  are  further  notified  that  the  said  Board 
of  Equalization  for  the  year  1915  will  be  and 
remain  in  session  in  the  Commissioners'  rooms 
at  the  Court  House  in  Mount  Vernon,  Skagit 
County,  Washington,  between  the  hours  of  9 
o'clock  in  the  forenoon  and  4  o'clock  in  the 
afternoon  of  each  and  every  Monday,  Tuesday 
and  Wednesday  during  the  first  three  weeks 
in  August,  and  wiU  also  be  in  session  between  the 
same  hours  as  stated,  on  Saturday  of  the  third 
week  in  August,  being  the  21st  day  of  said 
month,  which  day  will  be  the  last  day  of  said 
month,  which  day  will  be  the  last  day  of  said 


session." 


Attached  to  this  notice  was  a  description  of  the 
property  with  the  returned  valuation  and  the  pro- 
posed valuation  opposite  each  description. 
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The  section  of  the  Washington  Statute  under 
which  the  Board  of  Equalization  was  proceeding, 
Sec.  9200,  Rem.  &  Bal.  Code,  subd.  1,  provides  as  fol- 
lows: 

"They  shall  raise  the  valuation  of  each  tract 
or  lot  of  real  property  which,  in  their  opinion, 
is  returned  below  its  true  and  fair  value,  to  such 
price  or  sum  as  they  believe  to  be  the  true  and 
fair  value  thereof,  after  at  least  five  days'  notice 
shall  have  been  given  in  writing  to  the  owner  or 
agent." 

It  is  contended  that  under  this  section  of  the  stat- 
ute, as  construed  by  the  Supreme  Court  of  the  State, 
the  plaintiff  was  entitled  to  have  a  date  certain  fixed 
by  the  notice  when  the  matter  would  be  heard,  and 
Everett  Water  Co.  v.  Fleming,  26  Wash.  364,  is  cited 
as  conclusive  of  the  contention.  In  this  case  the 
notice  reads,  omitting  formal  parts: 

"You  are  hereby  notified  to  appear  before  the 
Board  of  Equalization  within  five  days  after  the 
date  of  this  notice  and  show  cause,  if  any,  why 
the  assessment  of  your  company  for  the  year 
1901  should  not  be  raised  *  *  *  .  Board  will 
be  in  session  from  the  19th  to  the  24th  of  this 
month."  [18] 
Notice  was  dated  August  16th,  and  the  Supreme 
Court,  at  page  367,  says: 

"It  will  be  observed  that  the  statute  provides 
that  this  action  shall  be  taken  after  at  least  five 
days'  notice  shall  have  been  given  to  the  owner, 
and  the  notice  calls  upon  the  company  to  appear 
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within  five  days  from  the  date  of  the  notice.  So 
it  would  seem  that  in  any  event  the  statutory 
notice  without  which  the  valuation  cannot  be 
raised,  and  which  is  a  jurisdictional  prerequisite, 
was  not  given.  It  is,  however,  contended  by  the 
appellant  that  inasmuch  as  the  Board  did  not  act 
until  the  24th  of  August,  fully  five  days  had 
elapsed  between  the  date  of  the  notice  and  the 
action  of  the  Board  in  raising  the  assessment. 
But  we  think  the  statute  contemplates  a  notice 
given  to  the  property  holder  with  a  date  certain 
fixed  for  his  appearance,  and  that  date  must  be 
fixed  more  than  five  days  from  the  service  of 
the  notice." 

It  is  contended  on  the  part  of  the  defendant  that 
the  notice  in  the  instant  case  is  distinguishable  form 
the  notice  in  Everett  Water  Co.  v.  Fleming,  supra, 
in  that  a  definite  date  was  named  as  the  21st,  and 
that  the  notice  merely  gave  to  the  owners  the  option 
of  appearing  at  any  time  upon  any  of  the  other  days. 

I  think  an  analysis  of  the  two  notices  would  hardly 
justify  this  conclusion,  as  the  24th  being  the  last 
day  in  the  Everett  notice  is  fully  as  emphatic  as  the 
21st  in  the  notice  in  issue.  The  employment  of  the 
term  "within  five  days"  in  the  Everett  notice  was 
not  the  determining  factor,  and  no  doubt  was  em- 
ployed through  inadvertence,  and  if  a  day  and  time 
certain  had  been  fixed  for  hearing  the  matter  after 
five  days'  notice  the  term  *' within"  would  not  have 
been  controlling,  as  it  was  not  in  the  decision.  There 
is  no  legal  distinction  between  the  19th  and  the  24th 
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of  a  month,  and  the  Mondays,  Tuesdays  and  Wednes- 
days of  each  week  and  the  21st  or  Saturday  of  the 
last  week,  and  the  Supreme  Court  of  the  State  hav- 
ing construed  this  section  of  the  statute,  this  Court 
must  regard  it  as  a  part  of  of  the  statute  and  be 
bound  thereby,  Leffingwell  v.  Warron,  2d  Black,  67 
U.  S.  599;  Lewis  v.  Munson,  151  U.  S.  545;  Cargill 
Co.  V.  Minnesota,  IGO  U.  S.  452;  Jacobson  v.  Massa- 
chusetts, 197  U.  S.  11.  The  protest  was  sufficient, 
and  if  a  verified  [19]  demand  was  necessary,  it 
was  waived. 

A  decree  may  be  presented  in  favor  of  the  plaintiff. 

JEREMIAH  NETERER, 

Judge. 

[Indorsed] :  Opinion.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Divi- 
sion. May  10,  1917.  Frank  L.  Crosby.  By  Ed  M. 
Lakin,  Deputy.     [20] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  3467. 

PUG^ET  MILL  COMPANY,  a  Corporation, 

Plaintiff  and  Defendant  in  Error, 

vs. 

SKAGIT   COUNTY,  a  Public  Corporation  of  the 
State  of  Washington, 

Defendant  and  Plaintiff  in  Error. 
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Decree. 

The  above-entitled  matter  having  come  regularly 
on  for  trial  before  the  above-entitled  court  on  the 
8th  day  of  May,  1917,  the  plaintiff  appearing  by 
Hughes,  McMicken,  Ramsey  &  Rupp  and  Palmer  & 
Askren,  its  attorney,  the  defendant  appearing  by 
Messrs.  A.  R.  Hilen  and  Thomas  Smith,  its  attorneys, 
the  parties  having  waived  a  trial  by  jury  and  con- 
sented to  trial  by  the  Court,  the  matter  proceeded  to 
the  introduction  of  testimony  on  behalf  of  the  par- 
ties hereto  until  the  close  thereof,  and  the  cause, 
having  been  argued  by  respective  counsel,  was  taken 
under  advisement  by  the  Court;  and,  thereafter,  on 
May  10,  1917,  the  Court  having  filed  herein  its  writ- 
ten opinion  finding  in  favor  of  the  plaintiff  and 
against  the  defendant; 

It  is  now  hereby  ordered,  adjudged  and  decreed 
that  the  plaintiff  do  have  and  recover  of  and  from 
the  defendant  the  sum  of  seven  thousand  three 
hundred  thirteen  and  86/100  dollars  ($7,313.86), 
with  interest  on  said  sum  from  August  7,  1916,  un- 
til paid,  together  with  its  costs  and  disbursements 
herein  to  be  taxed;  to  all  of  which  the  defendant  ex- 
cepts and  its  exception  is  allowed. 

Done  in  open  court  this  24th  day  of  May,  1917. 

JEREMIAH  NETERER, 

Judge. 

O.K.  as  to  form. 

A.  R.  HILEN, 
Pros.  Atty.     [21] 
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[Indorsed] :  Decree.  Filed  in  the  U.  8.  District 
Court,  Western  Dist.  of  Washington,  Northern  Divi- 
sion. May  24,  1917.  Frank  L.  Crosby,  Clerk.  By 
Ed  M.  Lakin,  Deputy,     [22] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  3467. 

PUGET  MILL  COMPANY,  a  Corporation, 

Plaintiff  and  Defendant  in  Error, 

vs. 

SKAGIT  COUNTY,  a  Public   Corporation  of  the 
State  of  Washington, 

Defendant. 

Petition  for  Writ  of  Error. 
To  the  Honorable  JEREMIAH  NETERER: 

Comes  now  Skagit  County,  a  pubKc  corporation 
of  the  State  of  Washington,  as  plaintiff  in  error,  by 
its  attorneys  A.  R.  Hilen  and  Thomas  Smith,  and 
respectfully  shows: 

That  in  an  opinion  filed  the  10th  day  of  May,  1917, 
the  Court  directed  that  judgment  be  entered  against 
your  petitioner  and  in  favor  of  defendant  in  error,  to 
wit,  Puget  Mill  Company,  and  in  accordance  with 
said  opinion  a  final  judgment  was  entered  against 
your  petitioner  on  the  24th  day  of  May,  1917.  Your 
petitioner  feeling  itself  aggrieved  by  the  said  judg- 
ment entered  thereon  as  aforesaid,  herewith  peti- 
tions the  Court  for  an  order  allowing  it  to  prosecute 
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a  writ  of  error  to  the  Circuit  Court  of  Appeals  of 
the  United  States  for  the  Ninth  Circuit  under  the 
laws  of  the  United  States,  in  such  case  made  and  pro- 
vided; 

WHEREFORE,  premises  considered,  your  peti- 
tioner prays  that  a  writ  of  error  do  issue,  that  an 
appeal  in  its  behalf  to  the  United  States  Circuit 
Court  of  Appeals  as  aforesaid  sitting  at  San  Fran- 
cisco, in  said  circuit  for  the  correction  of  the  errors 
complained  of  and  herewith  assigned,  be  allowed  and 
that  an  order  be  made  fixing  the  amount  of  security 
to  be  given  by  plaintiff  in  error,  conditioned  as  the 
law  directs,  and  upon  giving  such  bond  [23]  as 
may  be  required,  that  all  further  proceedings  may  be 
suspended  imtil  the  termination  of  said  writ  of  error 
by  the  Circuit  Court  of  Appeals. 

A.  R.  HILEN, 
THOMAS  SMITH, 
Attorneys  for  Petitioner  in  Error. 

State  of  Washington, 
County  of  Skagit, — ss. 

Will  R.  Arges,  being  first  duly  sworn,  upon  oath 
deposes  and  says:  That  he  is  the  Auditor  of  Skagit 
County;  plaintiff  in  error  above  named,  and  ex-officio 
Clerk  of  the  Board  of  County  Commissioners  of  said 
County;  that  he  has  read  the  foregoing  petition, 
knows  the  contents  thereof  and  believes  the  same  to 
be  true. 

WILL  R.  ARGES. 
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Subscribed  and  sworn  to  before  me  this  27tli  day 
of  October,  1917. 

[Seal]  A.E.HILEN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Eesiding  at  Mount  Vernon. 

[Indorsed]  :  Petition  for  Writ  of  Error.  Filed  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washing- 
ton, Northern  Division.  Oct.  29,  1917.  Frank  L. 
Crosby,  Clerk.     By  Ed  M.  Lakin,  Deputy.     [24] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  3467. 

PUGET  MILL  COMPANY,  a  Corporation, 

vs. 

SKAGIT   COUNTY,  a  Public    Corporation  of  the 
State  of  Washington, 

Defendant  and  Plaintiff  in  Error. 

Assignment  of  Error. 

Comes  now  Skagit  County,  a  public  corporation 
of  the  State  of  Washington,  in  the  above  numbered 
and  entitled  cause  and  in  connection  with  its  petition 
for  a  writ  of  error  in  this  cause,  assigns  the  follow- 
ing errors  which  plaintiff  in  error  avers  occurred  on 
the  trial  thereof,  and  upon  which  it  relies  to  reverse 
the  judgment  herein  as  appears  of  record: 

1.  The  Court  erred  in  holding  that  the  complaint 
in  the  above-entitled  cause,  stated  facts  sufficient  to 
constitute  a  cause  of  action,  and  in  rendering   the 
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judgment  on  the  evidence  adduced  supporting  the 
said  complaint. 

2.  The  Court  erred  in  holding  that  the  notice  to 
appear  before  the  Board  of  Equalization  of  Skagit 
County,  directed  to  defendant  in  error  and  made  a 
part  of  the  complaint  of  said  defendant  in  error,  and 
designated  therein  as  Plaintiff's  Exhibit  "B"  was  in- 
sufficient in  law,  for  the  reason  that  no  definite  time 
and  date  of  appearance  before  said  Board  of  Equali- 
zation, was  contained  in  said  notice,  which  said  notice 
is  in  words  and  figures  as  follows,  to  wit:     [25] 

PLAINTIFF 'S  EXHIBIT  ' '  B. " 
"BOARD  OF  EQUALIZATION, 

Skagit  County,  Washington. 
Mt.  Vernon,  Washington,  July  3,  1915. 
Puget  Mill  Company, 

Seattle,  Washington. 
Gentlemen : 

You  are  hereby  notified  to  be  and  appear  before 
the  Board  of  Equalization  of  Skagit  County,  Wash- 
ington, and  show  cause,  if  any  you  have,  why  the 
assessed  valuation  on  the  property  as  per  annexed 
schedule  shall  not  be  raised  from  the  items  marked 
"present  valuation"  in  said  schedule  to  the  items 
under  the  title  "raised  to"  in  said  schedule.  And 
you  are  hereby  notified  that  if  you  fail,  neglect  or 
refuse  to  so  appear  or  fail  to  show  good  and  sufficient 
cause  why  said  proposed  raise  should  not  be  made, 
then  the  said  Board  will  proceed  to  make  such  raise 
in  assessed  valuation  on  property  as  specified  in  said 
schedule. 
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You  are  further  notified  that  the  said  Board  of 
Equalization  for  the  year  1915  will  be  and  remain 
in  session  in  the  Commissioners'  rooms  at  the  Court- 
house in  Mount  Vernon,  Skagit  County,  Washing- 
ton, between  the  hours  of  9  o'clock  in  the  forenoon 
and  4  o'clock  in  the  afternoon  of  each  and  every  Mon- 
day, Tuesday  and  Wednesday  during  the  first  three 
weeks  in  August,  and  will  also  be  in  session  between 
the  same  hours  as  stated,  on  Saturday  of  the  third 
week  in  August,  being  the  21st  day  of  said  month, 
which  day  will  be  the  last  day  of  said  month,  which 
day  will  be  the  last  day  of  said  session. 

Very  truly  yours, 
J.  Z.  NELSON, 
County  Assessor  and  Ex-officio  Clerk  of  the  Board 
of  Equalization  of  Skagit  County,  Washington. 
[26] 

3.  The  Court  erred  in  its  judgment,  that  by  rea- 
son of  the  failure  to  designate  a  definite  date  of  ap- 
pearance before  the  Board  of  Equahzation  of  Skagit 
County,  on  the  part  of  defendant  in  error  as  stated 
in  the  foregoing  second  assignment  of  error,  the  said 
Board  of  Equalization  was  without  jurisdiction  to 
raise  the  taxes  of  defendant  in  error  in  the  amount 
complained  of,  or  to  fix  such  taxes  in  any  amount 
greater  than  that  fixed  by  the  assessor  of  Skagit 
County,  Washington. 

4.  The  Court  erred  in  its  judgment  that  the  de- 
fendant in  error,  do  have  and  recover  from  the  plain- 
tiff in  error,  the  sum  of  $7,313.86,  with  interest  on 
said  sum  from  August  7, 1916,  or  in  giving  or  grant- 
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ing  unto  the  said  defendant  in  error,  judgment  for 
any  sum  or  sums  whatsoever. 

WHEREFORE,  plaintiff  in  error  prays  that  the 
judgment  of  said  Court  be  reversed  and  judgment 
entered  dismissing  the  complaint  of  the  defendant  in 
error  and  giving  and  granting  unto  the  plaintiff  in 
error  its  costs  and  disbursements  herein. 
Dated  October  29, 1917. 

A.  R.  HILEN, 
THOMAS  SMITH, 
Attorneys  for  Plaintiff  in  Error. 

[Endorsed] :  Assignment  of  Error.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division.  Oct.  29,  1917.  Frank  L. 
Crosby,  Clerk.     By  Ed  M.  Lakin,  Deputy.     [27] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  3467. 

PUGET  MILL  COMPANY,  a  Corporation, 

Plaintiff  and  Defendant  in  Error, 

vs. 

SKAGIT    COUNTY,  a  Public    Corporation  of   the 
State  of  Washington, 

Defendant  and  Plaintiff  in  Error. 

Order  Grranting  Writ  of  Error. 

The  plaintiff  in  error  above  named,  to  wit,  Skagit 
County,  a  public  corporation  of  the  State  of  Wash- 
ington, having  on  the  29th  day  of  October,  A.  D. 
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1917,  filed  and  presented  to  this  Court  its  petition  in 
writing  praying  for  the  allowance  of  a  writ  of  error 
intended  to  be  urged  by  defendant,  be  issued  out  of 
this  Court,  and  that  such  other  and  further  proceed- 
ing may  be  had  in  the  premises  as  may  be  just  and 
proper;  and  upon  consideration  of  the  said  petition 
this  court  desires  to  give  petitioner  an  opportunity 
to  test  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  the  questions  herein  presented; 

IT  IS  HERE  NOW  BY  THIS  COURT  OR- 
DERED, That  a  writ  of  error  be  allowed  as  prayed, 
provided  however,  that  said  Skagit  County  as  plain- 
tiff in  error  give  bond  according  to  law  in  the  sum 
of  Ten  Thousand  Dollars,  which  said  bond  shall  oper- 
ate as  a  supersedeas  bond. 

In  testimony  whereof,  witness  my  hand  this  29th 
day  of  October,  A.  D.  1917. 

JEREMIAH  NETERER, 
Judge  of  the  District  Court  of  the  United  States, 
Western  District  of  Washington,  Northern  Divi- 
sion. 

[Endorsed]  :  Order  Granting  Writ  of  Error.  Filed 
in  the  U.  S.  District  Court,  Western  Dist.  of  Wash- 
ington, Northern  Division.  Oct,  29,  1917.  Frank 
L.  Crosby,  Clerk.     By  Ed  M.  Lakin,  Deputy.     [28] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  3467. 

PUGET  MILL  COMPANY,  a  Corporation, 

Plaintiff  and  Defendant  in  Error, 

vs. 

SKAGIT    COUNTY,  a  Public    Corporation  of   the 

State  of  Washington, 

Defendant. 

Bond  on  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  That 
we,  Skagit  County,  a  Public  Corporation  of  the  State 
of  Washington,  as  principal,  and  American  Surety 
Company  of  New  York,  a  corporation,  as  surety,  are 
held  and  firmly  bound  unto  Puget  Mill  Company,  a 
corporation,  in  the  full  and  just  sum  of  Ten  Thou- 
sand Dollars  to  be  paid  to  the  said  Puget  Mill  Com- 
pany, a  corporation,  its  attorneys,  successors,  ad- 
ministrators, executors,  or  assigns,  to  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  our 
successors,  assigns,  executors  and  administrators, 
jointly  and  severally  by  these  presents. 

Signed  and  dated  this  the  29th  day  of  October, 
A.  D.  1917. 

Whereas  lately  at  a  regular  term  of  the  District 
Court  of  the  United  States  for  the  Western  District 
of  Washington,  Northern  Division,  sitting  at  Seattle, 
in  said  District,  in  a  suit  pending  in  said  court  be- 
tween Puget  Mill  Company,  a  corporation,  as  plain- 
tiff, and  Skagit  County,  a  public  corporation  of  the 
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State  of  Washington,  as  defendant,  cause  No.  3467, 
on  the  law  docket  of  said  court  final  judgment  was 
rendered  against  the  said  iSkagit  County,  a  public 
corporation  of  the  State  of  Washington,  for  the  sum 
of  Seven  Thousand  Three  Hundred  Thirteen  Dollars 
Eighty-six  cents  ($7,313.86),  with  interest  thereon  at 
[29]  the  rate  of  six  per  centum  per  annum,  and  the 
said  Skagit  County,  a  public  corporation  of  the  State 
of  Washington,  has  obtained  a  writ  of  error  and  filed 
a  copy  thereof  in  the  clerk's  office  of  the  said  court 
to  reverse  the  judgment  of  the  said  court  in  the 
aforesaid  suit,  and  a  Citation  directed  to  the  said 
Puget  Mill  Company,  a  corporation,  defendant  in 
error,  citing  it  to  be  and  appear  before  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit to  be  holden  at ,  in  the  State  of , 

according  to  law  within  thirty  days  (30)  from  the 
date  hereof. 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Skagit  County,  a  public  corporation 
of  the  State  of  Washington,  shall  prosecute  its  writ 
of  error  to  effect  and  answer  all  damages  and  costs 
if  it  fail  to  make  its  plea  good,  then  the  above  obliga- 
tion to  be  void,  else  to  remain  in  full  force  and  vir- 
tue. 

[Seal] 

SKAGIT  COUNTY,  a  Public  Corporation  of 
the  State  of  Washington. 

By  E.  A.  SISSON, 
Chairman. 
S.  M.  BUTLER. 
County  Commissioners. 
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County  Commissioners. 
Attest:     WILL  R.  ARGES, 
County  Auditor  and  Ex-officio  Clerk  of  the  Board 
of   County   Commissioners   of   Skagit   County, 
Washington. 
AMERICAN  SURETY  COMPANY  OF 
NEW  YORK,  a  Corporation. 
[Seal]  By  N.  B.  HANNAN, 

Its  Attorney  in  fact. 
Approved  this  the  29th  day  of  October,  A.  D.  1917. 
JEREMIAH  NETERER, 

Judge. 

[Indorsed] :  Bond.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Di- 
vision. Oct.  29,  1917.  Frank  L.  Crosby,  Clerk. 
By  Ed  M.  Lakin,  Deputy.     [30] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  3467. 

PUGET  MILL  COMPANY,  a  Corporation, 

Plaintiff  and  Defendant  in  Error, 
vs. 
iSKAGIT   COUNTY,  a  Public   Corporation  of  the 
State  of  Washington, 

Defendant  and  Plaintiff  in  Error. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  Above-entitled  Court : 

You  will  please  issue  for  the  use  of  the  parties 
herein,  on  appeal  to  the  Circuit  Court  of  Appeals, 
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a  transcript  of  the  following  pleadings  and  files  in 
said  cause : 

I.     Complaint. 
II.     Demurrer. 

III.  Order  overruling  Demurrer. 

IV.  Answer. 

V.    Eepl^ 
VI.     Stipulation  Waiving  Juiy. 
VII.     Opinion  of  the  Court. 
VIII.     Decree. 

IX.     Petition  for  Writ  of  Error.     [31] 
X.     Assignment  of  Error. 
XI.     Order  Granting  Writ  of  Error  and  Fixing 
Bond. 
XII.     Bond  of  Plaintiffs  in  Error. 
XIIL     Writ  of  Error. 
XIV.     Citation  on  Writ  of  Error. 
XV.     Proof  of  service  of  petition  for  Writ  of 
Error;   Assignment   of   Error;   Order 
Allowing   Writ    of    Error;    Bond    on 
Appeal;  Writ  of  Error;    Citation    on 
Writ  of  Error. 
Dated  October  29,  1917. 

A.  R.  HILEN, 
THOMAS  SMITH, 
Attorneys  for  Plaintiff  in  Error. 

[Indorsed] :  Praecipe.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Northern 
Division.  Oct.  29,  1917.  Frank  L.  Crosby,  Clerk. 
By  Ed  M.  Lakin,  Deputy.     [3^] 
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In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern 
Division. 

No.  3467. 

PUGET  MILL  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 

SKAGIT  COUNTY,  a  Public  Corporation  of  the 
State  of  Washington, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court,  for  the  Western  District  of  Washing- 
ton, do  hereby  certify  this  typewritten  record,  num- 
bered from  1  to  39,  inclusive,  to  be  a  full,  true,  cor- 
rect and  complete  copy  of  so  much  of  the  record, 
papers,  and  other  proceedings  in  the  above  and  fore- 
going entitled  cause,  as  are  necessary  to  the  hearing 
of  said  cause  on  Writ  of  Error  therein  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  as  is  stipulated  for  by  counsel  of  record 
herein,  as  the  same  remain  of  record  and  on  file  in 
the  office  of  the  clerk  of  said  District  Court,  and 
that  the  same  constitute  the  record  on  return  to  said 
Writ  of  Error  herein  from  the  judgment  of  said 
United  States  District  Court  for  the  Western  Dis- 
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trict  of  Washington  to  the  United    States    Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  and  paid  in  my  office  by  or  on  be- 
half of  the  plaintiff  in  error  for  making  record,  cer- 
tificate or  return  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  the  above-enti- 
tled cause,  to  wit :     [33] 

Clerk's  fee  (Sec.  828,  R.  S.  U.  S.),  for 
making  record,  certificate  or  re- 
turn, 73  folios  at  15c $10. 95 

Certificate  of  Clerk  to  transcript  of 

record,  4  folios  at  15c 60 

■Seal  to  said  Certificate 20 


$11.75 

I  hereby  certify  that  the  above  cost  for  preparing 
and  certifying  record  amounting  to  $11.75  has  been 
paid  to  me  by  attorneys  for  plaintiff  in  error. 

I  further  certify  that  I  hereto  attach  and  here- 
with transmit  the  original  writ  of  error  and  original 
citation  issued  in  this  cause. 

IN  WITNESS  WHEREOF  I  have  hereto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Seattle,  in  said  District,  this  8th  day  of  November, 
1917. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  U.  S.  District  Court.     [M] 
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In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern 
Division. 

No.  3467. 

PUGET  MILL  COMPANY,  a  Corporation, 

Plaintiff  and  Defendant  in  Error, 
vs. 

SKAGIT  COUNTY,  a  Public  Corporation  of  the 
State  of  Washington, 

Defendant. 

Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States,  WOODROW 
WILSON,  to  the  Hon.  Judge   of   the   District 
Court  of  the  United  States  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  Greet- 
ing: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
the  said  District  Court  before  you  between  Skagit 
County,  a  Public  Corporation  of  the  State  of  Wash- 
ington, Plaintiff  in  Error,  and  Puget  Mill  Company, 
a  Corporation,  Defendant  in  Error,  a  manifest  error 
has  happened  to  the  damage  of  Skagit  County,  a 
Public    Corporation   of   the    State  of  Washington, 
plaintiff  in  error,  as  by  said  complaint  appears,  and 
we  being  willing  that  error,  if  any  hath  been,  should 
be  corrected,  and  full  and  speedy  justice  be  done  to 
the  parties  aforesaid   in   this   behalf,  do  command 
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you  if  judgment  be  therein  given,  that  under  your 
seal  you  send  the  record  and  proceedings  aforesaid, 
with  all  things  concerning  the  same,  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, together  with  this  writ,  so  that  you  have  the 
same  at  San  Francisco,  in  the  State  of  California, 
where  said  court  is  sitting,  within  thirty  days  from 
the  date  hereof,  in  the  said  Circuit  Court  of  Appeals 
to  be  then  and  there  held,  and  the  record  and  proceed- 
ings aforesaid  being  inspected,  the  said  United 
States  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  the  error  [35]  what  of 
right,  and  according  to  the  laws  and  customs  of  the 
United  States  should  be  done. 

Witness  the  Hon.  EDWARD  DOUGLASS 
WHITE,  Chief  Justice  of  the  United  States,  this 
the  29th  day  of  October,  A.  D.  1917. 

FRANK  L.  CROSBY, 
Clerk  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

By  S.  E.  Leitch, 
Deputy. 
Allowed  this  the  29th  day  of  October,  A.  D.  1917. 
JEREMIAH  NETERER, 
United  States  Judge.     [36] 

[Endorsed] :  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Northern  Division. 
Oct.  29,  1917.  Frank  L.  Crosby,  Clerk.  By  Ed  M. 
Lakin,  Deputy. 
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Service  of  within  Pleading,  after  filing,  accepted 
the  29  day  of  October,  1917. 

HUGHES,  McMEEKEN,  DOVELL  &  RAM- 
SAY, and 
PALMER  &  ASKEN, 
Attorneys  for  Plaintiff  and  Defendant  in  Error. 
[37] 


United  States  District  Court,   Western  District   of 
Washington,  Northern  Divison, 

No.  3467. 

PUGET  MILL  COMPANY,  a  Corporation, 

Plaintiff  and  Defendant  in  Error, 
vs. 

SKAGIT  COUNTY,  a  Public  Corporation,  of  the 
State  of  Washington, 

Defendant  and  Plaintiff  in  Error. 

Citation  on  Writ  of  Error. 

United  States  of  America, 
Western  District  of  Washington, — ss. 
To  Puget  Mill  Company,  a  Corporation,  GREET- 
ING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear    at    the    Circuit    Court    of  Appeals  of  the 
United  States  at  San  Francisco,  within  30  days  from 
the  date  hereof,  pursuant  to  a  writ  of  error  filed  in 
the  clerk's  office  of  the  District  Court  of  the  United 
States,  Western  District  of  Washington,  Northern 
Division,  wherein  Skagit  County,  a  public  corpora- 
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tion  of  the  State  of  Washington,  is  plaintiff  in  error, 
and  you  are  defendant  in  error,  to  show  cause,  if  any 
there  be,  why  the  judgment  rendered  against  the  said 
plaintiff  in  error  as  in  the  said  writ  of  error  men- 
tioned, should  not  be  corrected  and  why  speedy  jus- 
tice should  not  be  done  to  the  parties  in  that  behalf. 
WITNESS  the  Honorable  JEREMIAH  NET- 
ERER,  Judge  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  this  29  day  of  October,  1917. 

JEREMIAH  NETERER, 
Judge  of  the  District  Court  of  the   United   States, 
Western  District  of  Washington,  Northern  Di- 
vision.    [38] 

[Endorsed]  :  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Northern  Division. 
Oct.  29,  1917.  Frank  L.  Crosby,  Clerk.  By  Ed  M. 
Lakin,  Deputy. 

Service  of  within  Pleading,  after  filing,  accepted 
the  29  day  of  October,  1917. 

HUGHES,  McMEEKEN,  DOVELL  &  RAM- 
SAY, and 
PALMER  &  ASKEN, 
Attorneys   for  Plaintiff  and  Defendant  in  Error. 
[39] 


[Endorsed]:  No.  3080.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Skagit 
County,  a  Public  Corporation  of  the  State  of  Wash- 
ington, Plaintiff  in  Error,  vs.  Puget  Mill  Company, 
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a  Corporation,  Defendant  in  Error.     Transcript  of 
Eecord.     Upon  Writ  of  Error  to  the  United  States 
District  Court  of  the  Western  District  of  Washing- 
ton, Northern  Division. 
Filed  November  12,  1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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United  States 

Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


SKAGIT  COUNTY,  a  Public  Corporation  of  the 

State  of  Washington, 

Plaintiff  in  Error. 

VS. 

PUGET  MILL  COMPANY,  a  Corporation, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR 


Upon  Writ  of  Error  to  the  United  States  District 
Court  of  the  Western  District  of  Washington, 
Northern  Division. 


A.  R.  HILEN,"   ^  ^ 
THOS.  SMB:fflff,5  -  19ie 

Attorneys  for  Plaintifferiir  Error, 
Mount  Vernon,  Washington. 


No.  3080 


United  States 

Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


SKAGIT  COUNTY,  a  Public  Corporation  of  the 

State  of  Washington, 

Plaintiff  in  Error. 

VS. 

PUGET  MILL  COMPANY,  a  Corporation, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR 


Upon  Writ  of  Error  to  the  United  States  District 
Court  of  the  Western  District  of  Washington, 
Northern  Division. 


A.  R.  HILEN, 
THOS.  SMITH, 

Attorneys  for  Plaintiff  in  Error, 
Mount  Vernon,  Washington. 


STATEMENT  OF  THE  CASE 

The  defendant  in  error,  Puget  Mill  Compan}^,  is 
a  corporation  organized  under  the  laws  of  the  State 
of  California  and  licensed  to  transact  business  with- 
in the  State  of  Washington.  During  the  year  1915 
it  owned  certain  timber  lands  in  Skagit  County, 
Washington,  said  county  being  the  plaintiff  in  error 
herein.  The  board  of  equalization  of  said  County 
for  the  3^ear  1915,  believing  that  the  lands  of  de- 
fendant in  error  were  assessed  too  low,  directed  it 
to  appear  before  said  board  to  show  cause  why  such 
taxes  should  not  be  raised,  such  direction  being  con- 
tained in  the  notice  known  as  Exhibit  "B"  to  the 
complaint  of  defendant  in  error.  (Transcript,  page 
9.)  The  defendant  in  error  chose  to  ignore  the  no- 
tice sent  and  the  taxes  on  the  land  in  question  were 
accordingly  raised.  Thereafter  defendant  in  error 
paid  such  taxes  under  protest  and  then  presented  its 
claim  to  said  county  for  the  excess  over  the  old  as- 
sessment. The  claim  of  defendant  in  error  being 
denied  it  brought  this  suit  to  recover  such  excess 
and  was  successful  in  the  court  below,  the  trial  court 
holding  that  inasmuch  as  the  notice  to  appear  before 
the  board  of  equalization  did  not  fix  a  day  certain 
for  appearance  that  therefore  such  notice  was  void 
and  the  board  was  without  jurisdiction  to  make  the 
increase  in  assessment.  Such  judgment  the  county 
as  plaintiff  in  error  has  brought  to  this  court  for 
review  bv  writ  of  error. 


ASSIGNMENT  OF  ERROR 
I. 

The  Court  erred  in  holding  that  the  complaint 
in  the  above  entitled  cause,  stated  facts  sufficient 
to  constitute  a  cause  of  action,  and  in  rendering  the 
judgment  on  the  evidence  adduced  supporting  the 
said  complaint. 

II 

The  Court  erred  in  holding  that  the  notice  to 
appear  before  the  Board  of  Equalization  of  Skagit 
County,  directed  to  defendant  in  error  and  made 
a  part  of  the  complaint  of  said  defendant  in  error, 
and  designated  therein  as  Plaintiff's  Exhibit  '^B" 
was  insufficient  in  law,  for  the  reason  that  no  defi- 
nite time  and  date  of  appearance  before  said  Board 
of  Equalization,  was  contained  in  said  notice. 

Ill 

The  Court  erred  in  its  judgment,  that  by  rea- 
son of  the  failure  to  designate  a  definite  date  of  ap- 
pearance before  the  Board  of  Equalization  of  Skagit 
County,  on  the  part  of  defendant  in  error  as  stated 
in  the  foregoing  second  assignment  of  error,  the 
said  Board  of  Equalization  was  without  jurisdic- 
tion to  raise  the  taxes  of  defendant  in  error  in  the 
amount  complained  of  or  to  fix  taxes  in  any  amount 
greater  than  that  fixed  by  the  assessor  of  Skagit 
i  'ounty,  Washington. 

IV. 

The  Court  erred  in  its  judgment  that  the  de- 
fendant in  error,  do  have  and  recover  from  the  plain- 
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tiff  in  error,  the  sum  of  $7,313.86,  with  interest  on 
said  sum  from  August  7,  1916,  or  in  giving  or  grant- 
ing unto  the  said  defendant  in  error,  judgment  for 
an}^  sum  or  sums  whatsoever. 


ARGUMENT 

The  facts  in  this  case  are  admitted  by  plaintiff 
in  error  to  be  correctly  set  forth  in  the  complaint. 
It  is  true  that  some  parts  of  the  complaint  are  de- 
nied by  answer  but  on  the  trial  plaintiff  in  error 
abandoned  such  denial  and  contented  itself  with  urg- 
ing that  the  admitted  facts  presented  no  legal  cause 
of  action.  The  only  question  before  this  court,  there- 
fore, is  whether  the  complaint  states  facts  legally 
sufficient  to  support  a  judgment.  We  have,  there- 
fore, prepared  no  bill  of  exceptions,  relying  on  the 
well-established  rule  that  where  the  only  error 
urged  is  that  the  complaint  is  legally  insufficient 
to  support  a  judgment,  a  bill  of  exceptions  is  un- 
necessary and  such  question  may  be  raised  for  the 
first  time  on  appeal. 

Slocum  V.  Pomeroy,  6  Cranch.  221;  3  Law 
Ed.  204. 

Kentucky  Life  &  Ace.  Co.  v.  Hamilton,  63 
Fed.  93. 

City  of  Wilmington  v.  Ricawd,  90  Fed.  212. 

Western  Union  Telegraph  Co.  v.  Sklar,  126 

Fed.  295. 
We  proceed  then  with  our  argmnent  that  the 
complaint  states  no  cause  of  action  at  all.    The  onlv 


question  in  issue  is  whether  the  notice  to  appear 
before  the  board  of  equalization  was  sufficient  to 
give  the  board  jurisdiction  to  raise  the  taxes  of  de- 
fendant in  error.  Such  notice  accurately  set  forth 
in  the  complaint,  was  as  follows: 

"BOARD  OF  EQUALIZATION, 

Skagit  County,  Washington. 

Mt.  Vernon,  Washington,  July  3,  1915. 
Puget  Mill  Company, 

Seattle,  Washington. 
Gentlemen : 

You  are  hereby  notified  to  be  and  appear 
before  the  Board  of  Equalization  of  Skagit 
County,  Washington,  and  show  cause,  if  any  you 
have,  why  the  assessed  valuation  on  the  prop- 
erty, as  per  annexed  schedule,  shall  not  be 
raised  from  the  items  marked  "present  valua- 
tion" in  said  schedule  to  the  items  under  the 
title  "raised  to"  in  said  schedule.  And  you  are 
hereby  notified  that  if  you  fail,  neglect,  or  re- 
fuse to  so  appear  or  fail  to  show  good  and  suf- 
ficient cause  why  said  proposed  raise  should 
not  be  made,  then  the  said  board  will  proceed 
to  make  such  raise  in  assessed  valuation  on 
property  as  specified  in  said  schedule. 

"You  are  further  notified  that  the  said 
Board  of  Equalization  for  the  year  1915  will  be 
and  remain  in  session  in  the  Commissioners' 
rooms  at  the  court  house  in  Mount  Vernon,  Ska- 
git County,  Washington,  between  the  hours  of 
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9  o'clock  in  the  forenoon  and  4  o'clock  in  the 
afternoon  of  each  and  every  Monday,  Tuesday 
and  Wednesday  during  the  first  three  weeks 
in  August,  and  will  also  be  in  session  between 
the  same  hours  as  stated,  on  Saturday,  of  the 
third  week  in  August,  being  the  21st  of  said 
month,  which  day  will  be  the  last  day  of  said 
month,  which  day  will  be  the  last  day  of  said 
session. 

"Very  truly  yours, 

"J.  Z.  NELSON, 
"County  Assessor  and  Ex-officio  Clerk  of  the 

Board  of  Equalization  of  Skagit  County, 

Washington. ' ' 
The  statute  under  which  the  notice  was  given  is 
as  follows : 

"Section  9200.  The  county  commissioners, 
the  county  assessor  and  the  county  treasurer, 
or  a  majority  of  them,  shall  form  a  board  for 
the  equalization  of  the  assessment  of  the  prop- 
erty of  the  county.  They  shall  meet  in  open 
session  for  this  purpose  annually  on  the  first 
Monday  in  August  at  the  office  of  the  county 
assessor,  who  shall  act  as  clerk  of  said  board, 
and,  having  each  taken  an  oath  fairly  and  im- 
partially to  perform  their  duties  as  members 
of  such  board,  they  shall  examine  and  compare 
the  returns  of  the  assessment  of  the  property 
of  the  county  and  proceed  to  equalize  the  same, 
so  that  each  tract  or  lot  of  real  property  and 
each  article  or  class  of  personal  porperty  shall 
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be  entered  on  the  assessment  list  at  its  true  and 
fair  value,  according  to  the  measure  of  value 
used  by  the  county  assessor  in  such  assessment 
year,  and  subject  to  the  following  rules: 

*' First:  They  shall  raise  the  valuation  of 
each  tract  or  lot  or  real  propert}^  which  in  their 
opinion  is  returned  below  its  true  and  fair  value 
to  such  price  or  sum  as  they  believe  to  be  the 
true  and  fair  value  thereof,  after  at  least  five 
days'  notice  shall  have  been  given  in  writing 
to  the  owner  or  agent."  Session  Laws  of  the 
State  of  Washington  for  1915,  Page  343.  Chap- 
ter 122. 

The  District  Court  held  the  notice  insufficient 
for  the  reason  that  it  fixed  no  day  certain  for  the 
appearance  of  defendant  in  error,  basing  his  judg- 
ment upon  the  Washington  case  of  Everett  Water 
Co.  V.  Fleming,  26  Wash.  364,  and  applying  the  rule 
that  the  Supreme  Court  of  a  state  having  construed 
a  section  of  that  state's  statute  law,  such  construc- 
tion is  binding  on  the  Federal  Courts.  It  is  our  con- 
tention that  in  the  Everett  Water  Co.  case,  supra, 
the  Supreme  Court  indulged  in  obiter  remarks  in 
giving  the  construction  relied  upon  by  defendant  in 
error  and  consequently  the  case  falls  within  the  ex- 
ception to  that  rule  and  the  Federal  Court  is  not 
bound  thereby. 

The  proposition  is  so  firmly  established  that 
obiter  in  the  decision  of  a  State  Supreme  Court  in 
construing  a  statute  of  that  state  is  not  binding  on 
the  Federal  Courts  in  dealing  with  questions  un- 
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der  such  statute,  that  we  call  attention  to  but  few 
of  the  many  authorities  available.     Carroll  v.  The 
Lessee  of  Carroll  et  at.,  57  U.  S.  275;  16  Howard 
275;  21  Curtis  128;  appears  to  be  the  leading  case 
upon  this  matter.    Justice  Curtis,  speaking  for  the 
Supreme  Court  of  the  United  States,  therein  says: 
"If  the  construction  put  by  the  court  of  v. 
state  upon  one  of  the  statutes  was  not  a  matter 
in  judgment,  if  it  might  have  been  decided  eith- 
er way  without  affecting  any  right  brought  into 
question,  then,  according  to  the  principles  of 
the  common  law,  an  opinion  on  such  a  question 
is  not  a  decision.     To  make  it  so  there  must 
have  been  an  application  of  the  judicial  mind 
to  the  precise  question  necessary  to  be  deter- 
mined to  fix  the  rights  of  the  parties  and  de- 
cide to  whom  the  property  in  contestation  be- 
longs. 

"And  therefore  this  court  and  other  courts 
organized  under  the  common  law,  has  never  held 
itself  bound  by  any  part  of  an  opinion,  in  any 
case,  which  was  not  needful  to  the  ascertain- 
ment of  the  right  or  title  in  question  between 
the  parties.  In  Cohens  v.  The  State  of  Virginia, 
6  Wheat.  399,  this  court  was  much  pressed  with 
some  portion  of  its  opinion  in  the  case  of  Mar- 
bury  V.  Madison  and  Mr.  Chief  Justice  Marshall 
said:  'It  is  a  maxim  not  to  be  disregarded  that 
general  expressions  in  every  opinion  are  to  be 
taken  in  connection  with  the  case  in  which 
those  expressions  are  used.    If  they  go  beyond 
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the  case,  they  may  be  respected,  but  ought  not 

to  control  the  judgment  in  a  subsequent  suit, 

when  the  veiy  point  is  presented.    The  reason 

of  this  maxim  is  obvious.    The  question  actually 

before  the  court  is  investigated  with  care,  and 

considered  in  its  full  extent;  other  principles 

which  may  serve  to  illustrate  it  are  considered 

in  their  relation  to  the  case  decided,  but  their 

possible  bearing  on  all  other  cases  is  seldom 

completely  investigated. '  ' ' 

This  case  has  been  followed  in  a  number  of 

other  decisions  rendered  by  the  Supreme  Court  of 

the  United  States.    We  call  attention  particularly  to 

the  case  of  St.  Louis  V.  &  T.  H.  R.  Co.  v.  Terre  Haute 

&  I.  R.  Co.,  145  U.  S.  393,  where  the  court  said: 

"Upon  questions  discussed  in  the  opinion 
and  not  necessary  to  the  judgment,  or  not  con- 
sidered at  all,  the  case  cannot  be  regarded  as  a 
decision."  *  *  *  citing  Carroll  v.  Carroll, 
supra. 

Matz  et  al.  v.  Chicago  &  A.  R.  Co.,  a  Federal 
case  in  the  Circuit  court  for  the  Western  Division 
of  Missouri,  reported  in  85  Federal,  page  180,  is  a 
case  very  much  in  point.  The  decision  quotes  Carroll 
V.  Carroll,  supra,  and  likewise  St.  Louis  V.  &  T.  H. 
R.  Co.  V.  Terre  Haute  &  L  .R.  Co.,  supra,  and  holds 
expressl}^  that  a  Circuit  Court  of  the  United  States 
is  not  bound  to  follow  the  obiter  remarks  of  a  State 
Supreme  Court  rendered  in  a  decision  wherein  the 
same  state  statute  which  is  before  the  Federal 
Court  is  construed. 
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These  cases  give  a  clear  statement  of  the  rule 
for  which  we  are  contending  and  they  likewise  lay 
down  the  test  of  what  constitutes  obiter,  to- wit: 
''Any  part  of  an  opinion  w^hich  was  not  needful  to 
the  ascertainment  of  the  right  or  title  in  question 
between  the  parties"  (Carroll  v.  Carroll,  supra)  and 
"Questions  discussed  in  the  opinion  and  not  neces- 
sary to  the  judgment"  (St.  Louis,  etc.  R.  Co.  v.  Terre 
Haute,  etc.,  supra).  Bouvier  defines  obiter  dicta  as 
follows:  "An  obiter  dictum  is  an  opinion  expressed 
by  the  court,  but  which,  not  being  necessarily  in- 
volved in  the  case,  lacks  the  force  of  an  adjudica- 
tion." 1  Bouv.  Law  Diet.  476.  An  editorial  foot- 
note to  the  case  of  Carroll  v.  Carroll,  supra,  gives 
this  statement  concerning  obiter:  "According  to  the 
more  rigid  rule,  an  expression  of  opinion,  however 
deliberate,  upon  a  question  however  fully  argued,  if 
not  essential  to  the  disposition  which  was  made  of 
the  case,  may  be  regarded  as  a  dictum,  or  an  obiter 
dictum."  1  Abbott,  N.  Y.  Dig.  pref.  IV.;  See  17  Serg. 
&  R.  292;  1  Phill.  Ecc.  406;  1  Eng.  Eccl.  129;  Ram. 
Judgm.  c.  s.  p.  36;  Willes,  666;  1  H.  Bh.  53-63:  2 
Bos.  &  P.  375;  7  Penn.  287;  3  Barn.  &  Aid.  341;  2 
Bingh.  90. 

The  question  then  resolves  itself  to  this:  Is  the 
expression  of  the  Washington  court  relied  upon  by 
defendant  in  error  and  which  the  lower  court  held 
himself  bound  to  follow,  "necessarily  involved  in 
the  case, "  or  "  essential  to  the  disposition  which  was 
made  of  the  case."  We  believe  that  a  close  reading 
of  Everett  Water  Co.   v.   Fleming,    supra,    shows 
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clearly  that  this  question  must  be  answered  in  the 
negative. 

As  stated  in  that  case  the  only  question  in- 
volved was  the  sufficiency  of  the  notice  given  by 
the  Board  of  Equalization  to  the  Everett  Water 
Companj^     This  notice  reads  as  follows: 

"Everett,  Wash.,  16th  August,  1901. 
"General  Manager  Everett  Water  Co., 

"Everett,  Wash. 
"Dear  Sir: 

"You  are  hereby  notified  to  appear  before 
the  Board  of  Equalization  within  five  days 
from  the  date  of  this  notice  and  show  cause,  if 
any,  why  the  personal  assessment  of  your  com- 
pany for  the  year  1901,  should  not  be  raised 
from  $42,865  to  $150,000.  Board  will  be  in  ses- 
sion from  the  19th  to  the  24th  of  this  month. 

"Yours  truly, 
(SEAL)  "W.  H.  ROSS." 

"County  Auditor  and  Clerk  of  Board  of 
Equalization." 
26  Wash.  367. 
After  discussing  a  matter  pertaining    to    the 
mailing  of  notice  the  court  in  that  case  says:  page 

?m: 

"But  the  judgment  of  the  lower  court 
would  have  to  be  affirmed  in  any  event  in  this 
case  for  the  reason  that  the  requirements  of 
Section  1714,  in  relation  to  the  notice,  have  not 
been  met.  It  is  asserted  by  the  appellants,  and 
is  probably  shown  by  the  record,  that  the  re- 
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spondeiit  received  the  notice,  which  was  mailed 
on  August  16th,  on  August  17th;  that  when  so 
received  it  became  actual  notice,  and  that, 
therefore  no  constructive  notice  or  notice  by 
mail  was  necessary.  This  is  probably  true  but 
the  statute  requiers  that  at  least  five  days'  no- 
tice must  be  given.  Paragraph  3  of  Section 
1714,  is  as  follows: 

'  They  shall  raise  the  valuation  of  each  class 
of  j)ersonal  property  which  in  their  opinion,  is 
returned  below  its  fair  and  true  value  to  such 
price  or  sum  as  they  believe  to  be  the  true  and 
fair  value  thereof.  And  they  shall  raise  the 
aggregate  value  of  the  personal  property  of 
each  individual  whenever  they  believe  that  such 
aggregate  value  is  less  than  the  true  valuation 
of  the  taxable  personal  property  possessed  by 
such  individual  to  such  sum  or  amount  as  they 
believe  to  be  the  true  value  thereof,  after  at 
least  five  days'  notice  shall  have  been  given  in 
writing  to  the  owner  or  agent  thereof.'  " 
The  court  then  proceeds  with  its  opinion  as  fol- 
lows: (page  367) 

"It  will  be  observed  that  the  statute  pro- 
vides that  this  action  shall  be  taken  after  at 
least  five  days'  notice  shall  have  been  given  to 
the  owner,  and  the  notice  calls  upon  the  com- 
pany to  appear  within  (italics  by  the  court)  five 
days  from  the  date  of  the  notice.  So  it  would 
seem  that  in  any  event  the  statutor}^  notice, 
without  which  the  valuation  cannot  be  raised, 
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and  which  is  a  jurisdictional  prerequisite,  was 

not  given." 

When  the  court  so  expressed  itself  the  case  was 
decided.  All  else  in  the  case  might  well  "have  been 
decided  either  way  without  affecting  any  right 
brought  into  question"  as  was  a  test  of  obiter  men- 
tioned in  the  Carroll  case,  supra:  "Then,"  as  there 
stated,  "an  opinion  on  such  a  question  is  not  a  de- 
cision." The  court  had  said  all,  and  had  passed  up- 
on all,  that  was  necessary  for  a  judgment.  Conse- 
quently when  the  Washington  court  goes  on  to  say 
that  the  statute  contemplates  that  a  notice  must  be 
given  which  fixes  a  specific  day  certain  for  a  prop- 
erty holder's  appearance  and  that  he  is  not  com- 
pelled to  be  in  constant  attendance  upon  the  board 
of  equalization  during  its  entire  session,  it  is  clear, 
under  the  tests  above  quoted  and  the  authorities 
cited,  that  the  court's  opinion  was  obiter  dictum  in 
that  regard  and  is  not  binding  on  this  court.  The 
notice  had  already  been  deemed  insufficient  and  as 
the  court  expressed  it,  the  "jurisdictional  prerequi- 
sites" had  not  been  established;  after  that,  a  dis- 
cussion of  the  inherent  requirements  of  a  notice  to 
property  owners  became  unnecessary  for  a  deter- 
mination of  the  case  then  before  the  court. 

It  is  quite  apparent  that  counsel  themselves 
have  not  an  over-abundance  of  faith  in  their  own 
contention  for  rather  than  put  the  question  squarely 
to  the  Washington  Supreme  Court  and  let  that 
court  either  affirm  or  modify  their  obiter  remarks 
in  this  Everett  case,  they  have  chosen  to  seek  safety 

14 


in  the  Federal  Court  by  invoking  the  doctrine  that 
the  statute  having  been  ah'eady  construed  by  the 
State  Court  the  hands  of  this  court  are  tied  so  far  as 
the  merits  of  the  case  are  concerned.  We  have  seen, 
however,  under  ample  authority,  that  the  doctrine 
which  they  so  conveniently  seek  as  a  shield  renders 
them  no  succor.  We  proceed  therefore,  to  deal  with 
the  case  upon  its  merits  and  contend  that  the  no- 
tice given  by  the  Board  of  Equalization  of  plaintiff 
in  error  was  a  sufficient  notice  under  the  Washing- 
ton statute. 

It  will  be  readily  seen  that  the  notice  in  the 
case  at  bar  does  not  have  the  inherent  defect  found 
in  the  notice  given  in  the  Everett  case,  namely  that 
the  notice  there  called  the  owner  to  appear  within 
five  days  from  the  date  of  the  notice  whereas  the 
statute  provides  that  the  value  of  property  can  be 
raised  only  after  '^at  least  five  da^^s"  notice  shall 
have  been  given  in  writing  to  the  owner."  Chapter 
122,  Session  Laws  1915,  supra.  The  board  did  not 
convene,  as  stated  in  the  notice,  supra,  until  the  first 
Monday  in  August,  to-wit:  August  2,  1915,  more 
than  five  days  after  the  notice  was  given. 

It  is  mentioned  in  the  Everett  case,  supra,  and 
relied  upon  b}^  the  lower  court,  that  a  day  certain 
should  have  been  set  upon  which  the  defendant  in 
error  could  have  appeared  and  opposed  the  raising 
of  its  taxes.  It  is  difficult  to  conceive  what  valu- 
able right  defendant  in  error  has  lost  or  wherein  it 
could  be  prejudiced  in  any  manner  by  the  notice 
sent  out  by  the  board.    The  notice  set  forth  the  days 
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upon  which  the  board  would  be  in  session  and  ex- 
tended to  defendant  in  error  an  invitation  to  come 
before  that  board  at  any  time  during  any  of  such 
days  and  the  board  would  hear  it.  The  time  of  the 
meeting  was  fixed  in  the  notice;  the  place  of  the 
meeting  was  fixed.  Instead  of  being  tied  down  to 
a  specific  day  and  hour  the  board  had  been  more 
liberal  with  defendant  in  error  and  has  conceded  it 
the  right  to  appear  at  a  time  of  its  own  choosing. 
When  defendant  in  error  failed  to  avail  itself  of 
that  right  and  did  not  appear  at  all,  how  is  it  in  a 
position  to  say  that  the  notice  given  is  improper? 

The  notice  given  is  the  customary  notice  which 
for  years  has  been  sent  out  by  all  counties  in  the 
State  of  Washington.  It  does  not  differ  materially 
from  the  notices  sent  out  by  counties  in  other  states. 
In  fact,  from  the  very  necessity  of  circumstance  no 
other  kind  of  a  notice  could  be  given.  The  court 
must  recognize  the  fact  that  a  county  is  a  great  busi- 
ness institution,  second  in  size  and  importance  only 
to  the  state;  one  of  its  chief  functions  is  the  assess- 
ment and  collection  of  taxes.  It  must  be  judiciall^y 
recognized  that  in  a  county  there  are  thousands  of 
property  owners  whose  taxes  may  be  adjusted.  A 
liberal  notice  to  such  owners  requesting  them  to  ap- 
pear before  the  board  of  equalization  if  they  wish 
to  be  heard  on  such  readjustment  is  absolutely  es- 
sential to  the  administration  of  the  business  affairs 
of  the  county.  In  fact,  some  of  our  states  have  by 
statute  provided  that  notices  of  this  character  need 
not  be  sent  personally  to  each  property  owner,  but 
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the  notice  may  be  given  generally  by  publishing  a 
blanket  notice  setting  forth  the  time  during  which 
the  board  will  meet.  The  courts  have  not  hesitated 
to  declare  such  statutes  constitutional  and  sanction 
such  a  practice. 

State  ex  rel  Jennings  Bros.  Inv.  Co.  v.  Arm- 
strong et  al,  56  Pac.  1076  (Utah.) 
Str eight  et  al.  v.    Durham,    61   Pac.    1096 
(Okla.) 

Why,  then,  should  defendant  in  error  be  heard 
to  complain  when  instead  of  being  denied  a  right, 
it  has  in  fact  been  extended  a  privilege  which  it 
would  not  have  w^ere  the  narrow  view  of  the  statute 
contended  for  by  it  to  pervaiP?  If  a  day  and  hour 
certain  must  be  set  at  which  time  a  taxpayer  must 
appear  and  fail  not  at  his  peril  he  could  no  longer 
appear  at  his  own  convenience,  but  must  come  at  the 
board's  order.  It  is  usually  when  some  right  or 
privilege  is  withdrawn  that  a  party  is  heard  to  com- 
plain, not  when  a  privilege  is  extended. 

Moreover,  were  the  court  to  hold  that  the  notice 
must  set  a  day  certain  for  each  property  owner,  or 
the  notice  given  would  be  void  under  the  statute, 
the  court  would  be  requiring  the  impossible  of  the 
county.  The  court  would  be  giving  to  the  statute 
an  interpretation  which  would  make  the  statute  in- 
operative, would  render  it  meaningless  and  absurd. 
The  taxing  statutes  of  the  State  of  Washington  re- 
quire the  Board  of  Equalization  to  be  in  session  for 
a  minimmn  of  not  less  than  three  days  and  a  maxi- 
mum of  not  more  than  three  weeks.     Rem.  &  Bal. 
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Code,  Section  9201.  Under  the  laws  of  the  State  of 
Washington  the  state  has  established  a  day  of  eight 
hours  duration  in  all  state  and  county  work.  Rem. 
&  Bal.  Code,  Sec.  6572.  We  would  have,  therefore, 
the  anomalous  situation  of  a  great  business  organi- 
zation wherein  there  may  be  thousands  of  property 
owners  to  be  notified  to  appear  for  a  readjustment 
of  taxes,  each  having  a  day  certain  set  for  his  ap- 
pearance and  the  statute  limiting  the  tune  of  the 
sitting  of  the  board  to  144  hours.  There  are  not 
minutes  enough  in  the  allotted  time  to  give  each 
property  owner  his  "day  in  court"  without  cutting 
the  time  allotted  to  each  to  such  an  extent  that  a 
hearing  of  any  kind  would  be  impossible.  That  a 
court  will  not  give  an  interpretation  rendering  a 
statute  meaningless  or  inoperative  when  another  in- 
terpretation would  give  it  meaning  is  so  elemental 
a  rule  of  statutory  interpretation  that  no  citation  of 
authority  for  its  support  is  necessary. 

In  actual  practice  of  course  but  a  small  projDor- 
tion  of  the  taxpayers  actually  appear  in  response  to 
the  notice  and  b,y  proceding  in  the  customary  wa}^ 
as  was  done  in  the  case  at  bar  the  work  of  equaliza- 
tion can  be  conveniently  taken  care  of  for  all  con- 
cerned. If  the  present  judgment  is  to  stand  and  the 
board  be  restricted  in  each  particular  case  to  the 
few  moments  that  it  will  be  possible  to  allot  to  each 
taxpaj^er  when  the  notices  are  given,  then  the  legis- 
lature has  demanded  the  imjjossible  and  the  statute 
is  merely  an  ornament. 

We  reluctantly  confess  that  a  most  exhaustive 
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search  has  failed  to  reveal  any  judicial  expression 
on  the  problem  presented  except  the  inadvertent 
obiter  remark  of  the  Washington  court  in  the  case 
cited.  We  believe,  however,  that  a  careful  consider- 
ation of  the  notice  in  the  case  at  bar  will  convince 
the  court  that  it  is  the  only  practicable  form  of  na- 
tice  that  can  be  given  if  the  statute  is  to  have  life 
and  that  instead  of  denying  defendant  in  error  a 
right  it  in  fact  extended  a  privilege.  We  therefore 
respectfully  ask  that  the  judgment  of  the  District 
Court  be  reversed. 

Respectfully  submitted, 

A.  R.  HILEN, 
THOS.  SMITH, 
Attornevs  for  Plaintiff  in  Error. 
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STATEMENT  OF  THE  CASE. 

The  County  Assessor  for  Skagit  County,  in  the 
year  1915,  assessed  certain  timber  lands  owned  by 
the  Puget  Mill  Company,  a  California  corporation, 
in  the  sum  of  $131,745.00.  Thereafter  the  Board 
of  Equalization  for  Skagit  County  raised  this  valu- 
ation to  $265,998.00.     The  only  notice  given  by  the 


Board  of  Equalization  for  Skagit  County  to  the 
Puget  Mill  Company  of  the  intention  of  the  Board 
of  Equalization  to  raise  the  valuation  placed  upon 
these  timber  lands  by  the  Assessor  is  contained  in 
what  is  known  as  ''Exhibit  B"  to  the  complaint. 

After  the  tax  on  these  lands  became  delinquent, 
the  Puget  Mill  Company  paid  the  same  under  pro- 
test, and  thereafter  brought  suit  against  the  County 
to  recover  the  difference  between  the  tax  assessed 
upon  the  valuation  fixed  by  the  Board  of  Equaliza- 
tion and  the  tax  which  would  have  been  assessed  on 
the  valuation  as  returned  by  the  County  Assessor. 
The  case  was  tried  before  the  Honorable  Jeremiah 
Neterer  sitting  without  a  jury.  The  case  was  con- 
tested on  the  merits,  testimony  being  introduced  by 
both  plaintiff  and  defendant.  (Transcript  p.  15.) 
The  Court  took  time  for  consideration,  and  on  May 
10th  filed  a  written  opinion.  (Transcript  p.  16,  242 
Federal  333.) 

Counsel  for  plaintiff  in  error  have  not  seen  fit  to 
bring  before  this  Court  the  testimony  adduced  at  the 
time  of  trial,  but  content  themselves  with  urging 
that  the  complaint  does  not  state  a  cause  of  action. 

ARGUMENT. 

Without  setting  out  the  terms  of  the  notice  di- 
rected to  the  Mill  Company,  suffice  it  to  sa}^  that 
the  notice  in  substance  states  that  the  Board  of 
Equalization  will  be  in  session  on  certain  named 
days.  The  notice  does  not  state  that  the  Mill  Com- 
pany if  it  appears  before  the  Board  on  any  particu- 


lar  day  will  be  heard  on  that  day,  nor  does  it  nom- 
inate any  particular  day  for  the  appearance  of  the 
]\Iill  Company  before  the  Board. 

In  the  case  of  Everett  Water  Company  v.  Flem- 
ing, 26  Wash.  364,  the  Supreme  Court  of  the  State 
of  Washington  had  under  consideration  a  notice 
which  cannot  be  differentiated  or  distinguished  from 
the  notice  given  to  the  Puget  Mill  Company.  The 
Supreme  Court  in  that  case,  speaidng  by  tJie  late 
Judge  Dunbar,  said: 

"It  is,  however,  contended  by  the  appellants 
that,  inasmuch  as  the  board  did  not  act  until  the 
24th  day  of  August,  fully  live  days  had  elapsed 
between  the  date  of  the  notice  and  the  action  of 
the  board  in  raising  the  assessment.  But  we 
tlii)iJi  the  statute  contemplates  a  notice  given 
to  the  property  holder  with  a  date  certain,  fixed 
for  his  appearance,  and  that  that  certain  date 
must  be  fixed  more  than  five  days  from  the  serv- 
ice of  the  notice;  that  the  property  owner  is  not 
compelled  hy  the  law  to  he  in  constant  attend- 
ance upon  the  hoard  of  equalization  during  its 
entire  session,  hut  lias  a  right  to  have  his  day 
in  court  fixed  and  determined  hy  the  notice.'^ 

(Italics  ours.) 

The  trial  court  in  this  case  held  that  this  con- 
struction given  to  the  statute  by  the  Supreme  Court 
of  the  State  of  Washington  was  to  be  regarded  as  a 
part  of  the  statute.  This  rule,  as  this  Court  knows, 
applies  in  its  full  force  and  with  peculiar  weight  to 
statutes  relative  to  taxation. 

In  Letc'is  v.  Monson,  151  U.  S.  545,  549,  Mr.  Jus- 
tice Brewer,  speaking  for  the  Court,  said: 


' '  No  question  is  more  clearly  a  matter  of  local 
law  than  one  arising  under  the  tax  laws.  Tax 
proceeding's  are  carried  on  b}"  the  State  for  the 
purpose  of  collecting  its  revenue,  and  the  vari- 
ous steps  which  shall  be  taken  in  such  proceed- 
ings, the  force  and  effect  to  be  given  to  any  act 
of  the  taxing  officers,  the  results  to  follow  the 
non-pa;\Tnent  of  taxes,  and  the  form  and  efficacy 
of  the  tax  deed,  are  all  subjects  which  the  State 
has  power  to  prescribe,  and  peculiarly  and  vi- 
tally affecting  its  well-being.  The  determina- 
tion of  an}^  questions  affecting  them  is  a  matter 
primarily  belonging  to  the  courts  of  the  State, 
and  the  national  tribunals  universally  follow 
their  rulings  except  in  cases  where  it  is  claimed 
that  some  right  protected  by  the  Federal  Con- 
stitution has  been  invaded." 

See   also,   Paine    v.  Willson,    146    Fed.   488,  489. 

Counsel  for  plaintiff  in  error  seek  to  avoid  this 
rule,  however,  by  now  asserting  that  the  above 
quoted  portion  of  the  decision  in  the  Everett  Water 
Company  case  i§  obiter  dictum.  But  in  no  just  sense 
can  this  ruling  of  the  Supreme  Court  of  Washing- 
ton be  called  obiter  dictum,  or  even  judicial  dictim. 
The  trial  court  rightly  held  that  this  ruling  was 
the  point  in  the  case.    He  said: 

"The  emplo\mient  of  the  term  'within  five 
days'  in  the  Everett  notice  was  not  the  determ- 
ining factor,  and  no  doubt  was  employed 
through  inadvertence,  and  if  a  day  and  time 
certain  had  been  fixed  for  hearing  the  matter 
after  five  days  notice,  the  term  'within'  would 
not  have  been  controlling,  as  it  was  not  in  the 
decision." 

It  seems  to  us  that  this  position  is  so  obviously 
sound  that  it  needs  no  further  amplification  or  dis- 


cussion.  But  whether  the  ruling  referred  to  was 
the  point  in  the  case  or  only  one  of  the  grounds  for 
the  decision,  nevertheless  the  action  of  the  trial 
court  was  right.  The  question  as  to  whether  the 
statute  requires  a  notice  fixing  a  day  certain  for  the 
appearance  of  the  property  owner  was  before  the 
Supreme  Court  and  it  was  argued  by  counsel.  It 
legitimately  arose  in  the  case.  It  is  not  the  state- 
ment of  a  principle  which  served  to  illustrate  any 
other  point  in  the  case,  but  was  a  ground  of  decis- 
ion. It  is  formally  incorporated  in  the  sjdlabi  to 
that  case.  And  this  Court  is  bound  to  presume  that 
the  question  was  thoroughly  considered  by  the  Su- 
preme Court,  and  that  the  decision  embodies  its 
deliberate  judgment.  (SoutJiern  Railway  Co.  v. 
North  Carolina  Corp.  Commission,  99  Fed.  162, 
165.) 

The  argument  of  counsel  then  comes  to  this: 
That  if  a  court  assigns  more  than  one  reason  for  its 
action,  yet,  nevertheless,  all  the  reasons  assigned 
but  one  are  obiter  dicta.  But  how  is  another  court 
to  determine  which  of  the  reasons  assigned  by  the 
court  controlled  that  court's  decision^  Is  it  the 
first  reason  assigned,  or  the  last,  or  perchance  some 
one  intermediate  between  the  first  and  the  last? 
Obviously,  the  order  in  which  the  reasons  are  as- 
signed has  nothing  to  do  with  the  matter  at  all,  as 
certain  authoritative  decisions  hereinafter  cited  will 
abundantly  show. 

In  Railroad  Companies  v.  Schutte,  103  TJ.  S.  118, 
143,  the  Supreme  Court  said: 
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*'It  cannot  be  said  that  a  case  is  not  anthor- 
ity  on  one  point  because,  although  that  point 
was  pro]3erly  presented  and  decided  in  the  reg- 
ular course  of  the  consideration  of  the  cause, 
something  else  was  found  m  the  end  which  dis- 
posed of  the  whole  matte i-.  Here  the  precise 
question  was  properly  presented,  fully  argued, 
and  elaborately  considered  in  the  opinion.  The 
decision  on  this  question  was  as  much  a  part 
of  the  judgment  of  the  court  as  was  that  on  an}" 
other  of  the  several  matters  on  which  the  case 
as  a  whole  depended." 

In  Neiv  York  Cent,  dc  H.  B.  B.  Co.  v.  Price,  159 
Fed.  330,  it  appears  that  a  boy  was  playing  upon 
an  open  lot  in  East  Boston.  The  lot  adjoined  the 
railroad  of  the  New  York  Central  &  H.  R.  R.  Com- 
pany, and  was  unfenced.  The  boy  struck  a  pla}"- 
thing  so  that  it  fell  on  or  near  the  track  and  ran 
after  it  upon  the  defendant's  land,  where  he  was 
struck  b}^  a  freight  train,  receiving  injuries  from 
which  he  died.  There  was  in  force  at  that  time  in 
Massachusetts  a  statute  providing  for  the  fencing 
of  railroads,  but  the  Supreme  Court  of  Massachu- 
setts, in  the  case  of  Byrnes  v.  Boston  d-  Maine  Bail- 
road,  181  Mass.  322,  had  held  that  an  omission  to 
fence  did  not  render  a  railroad  liable  except  as 
against  adjoining  owners.    The  Court  said: 

"AYe  cannot  escape  the  force  of  the  case  of 
Byrnes  v.  Boston  d-  Maine  Bail  road,  181  Mass. 
322,  63  N.  E.  897,  by  disregarding  as  dictum  the 
expression  'the  omision  to  fence  does  not  ren- 
der a  railroad  company  liable  except  as  against 
adjoining  owners.'  Assuming  that  the  facts 
were  such  that  no  obligation  to  fence  existed 
under  the  terms  of  the  AEassachusetts  statute. 


and  that  the  case  so  held,  nevertheless,  as  an 
additional  reason  for  its  decision,  the  court  con- 
strued the  statute,  and  held  that  the  obligations 
imposed  by  it  were  solely  in  favor  of  adjoining 
owners.     *     *     * 

In  Smilei/  i\  Kansas,  196  U.  S.  447,  455,  25 
Sup.  Ct.  289,  290,  49  L.  Ed.  546,  it  was  said: 

'It  is  well  settled  that  in  cases  of  this  kind 
the  interpretation  placed  by  the  highest  court 
of  the  state  upon  its  statutes  is  conclusive  here. 
We  accept  the  construction  given  to  a  state 
statute  by  that  court.  St.  Louis^  Iron  Mountain  cf- 
St.  Paul  Bailway  Company  v.  Paul,  173  V.  S. 
404,  408,  19  Sup.  Ct.  419,  43  L.  Ed.  746:  Mis- 
souri, Kansas  d-  Te.ras  JRaihraf/  Conipanij  r. 
McCann,  174  U.  S.  580,  r86,  19  Sup.  Ct.  755,  43 
L.  Ed.  1093;  Tullis  v.  La'ke  Erie  <:5  Western 
Bailroad  Companii.  175  U.  S.  348,  20  Sup.  Ct. 
136,  44  L.  Ed.  192.  N'or  is  it  material  that  the 
state  court  ascertains  the  meaning  and  scope 
of  the  statute  as  well  as  its  validity  by  pursuing 
a  different  rule  of  construction  from  what  we 
recognize. ' 

It  may  be  conceded  that  there  is  ground  for 
doubt  whether  the  construction  placed  upon 
this  statute  by  the  Massachusetts  court  is  not 
narrower  than  its  terms  require.  It  would  be 
a  reasonable  construction  to  say  that  fences  are 
required  not  only  for  the  exclusion  of  cattle  and 
for  the  benefit  of  adjoining  owners,  but  for  a 
notice  and  signal  of  danger,  and  as  an  obstacle 
and  preventive  of  harm  in  urban  districts  fre- 
quented by  children.     *     *     * 

Xevertheless  tliere  is  a  considerable  conflict  of 
decision  as  to  tlie  proper  construction  of  stat- 
utes of  this  kind,  and  there  are  in  other  states 
de<?isions  supporting  the  views  of  the  Massa- 
chusetts court.  We  find  it  unnecessary  to  re- 
view these  decisions,  however,  since  we  are  of 
the  o])inion  that  the  construction  of  the  ^Nlassa- 
chusetts  statute  is  a  local  question  upon  which 
we  accept  the  decision  of  the  local  court." 


In  Chicago,  B.  <f  Q.  R.  Co.  v.  Board  of  Supervis- 
ors, 182  Fed.  291,  300,  it  is  said: 

"It  is  not  the  practice  of  courts  to  rest  their 
decisions  upon  a  single  ground,  or  upon  the 
narrowest  possible  basis  of  fact.  On  the  con- 
trary, ,  every  consideration  which  is  directly 
controlling  of  the  actual  issue  tendered  is  a 
legitimate  ratio  dicidendi." 

As  pointed  out  in  the  decision  just  cited,  the  whole 
doctrine  is  strikingly  illustrated  in  a  series  of  de- 
cisions relative  to  the  use  by  other  railroad  com- 
panies of  a  railroad  bridge  crossing  the  Missouri 
River  at  Omaha,  Nebraska,  and  owned  by  the  Union 
Pacific  Railway  Company.  In  1890,  the  Union  Pa- 
cific Railway  Company  and  its  allied  companies 
made  a  contract  with  the  Rock  Island  Railway  Com- 
pany whereby,  for  a  stipulated  sum  and  other  valu- 
able considerations,  the  Rock  Island  Company  was 
to  be  permitted  to  haul  its  trains  across  the  Pacific 
Companj^'s  bridge  at  Omaha.  Some  time  after  the 
making  of  the  contract,  the  Union  Pacific  Railway 
Company  refused  to  perform  its  part  of  the  con- 
tract. Thereupon,  a  suit  was  brought  for  specific 
performance.  The  original  hearing  was  held  be- 
fore Justice  Brewer  sitting  at  circuit.  The  Union 
Pacific  at  that  time  contended  that  the  contract  was 
ultra  vires  of  the  Pacific  Company  on  common 
law  principles.  In  an  elaborate  opinion  (47  Fed. 
15)  Justice  Brewer  held  that  the  contract  was  not 
ultra  vires  of  the  Pacific  Company,  and  in  arriving 
at  this  conclusion  he  made  no  mention  of  any  Act 
of  Congress  but  based  his  decision  on  the  common 


law  alone.  On  appeal  (Union  Pacifc  Ry.  Co.  r. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  51  Fed.  309)  it  was  held 
tliat  the  contract  was  not  nltra  vires  of  the  Paciiic 
Company  for  tw^o  reasons:  (1)  because  the  contract 
was  one  proper  to  be  made  under  the  common  law 
right  to  contract;  and  (2)  that  under  the  Act  of 
Congress  of  July  25,  ^^'^^,  and  of  Pebruaiy  24, 
1871,  the  Union  Pacific  Railway  Company  was  au- 
thorized and  empowered  to  enter  into  such  a  C(»n- 
tract.  Appeal  was  then  taken  to  the  United  States 
Supreme  Court  (Union  Pacific  Ry.  Co.  v.  Chicago, 
etc.  Ry.  Co.,  163  U.  S.  564).  That  court  held  (1) 
that  not  only  was  the  contract  one  such  as  was 
proper  to  be  made  under  the  general  right  to  con- 
tract, (2)  and  that  the  Acts  of  Congi-ess  authorized 
and  empowered  the  Pacific  Railway  Company  to 
make  such  contract,  (3)  but  also  tbat  the  Acts  of 
Congress  in  question  imposed  a  dut}'  on  the  Pa- 
cific Company  to  permit  the  Rock  Island  Company 
to  run  its  engines,  cars  and  trains  over  the  bridge 
and  the  tracks  between  Council  Bluffs  and  Omaha. 
(163  U.  S.  586.) 

In  1903,  the  Mason  City  &  F.  D.  R.  Co.  demanded 
that  it  be  permitted  to  run  its  trains  across  this 
same  bridge.  The  Union  Pacific  R.  R.  Com])any 
refused.  Suit  was  brought.  It  was  then  contended 
that  the  statement  by  the  United  States  Supreme 
Court  that  under  the  statute  it  was  the  duty  of  the 
Union  Pacific  to  permit  other  railroad  lines  to  run 
their  trains  across  the  bridge  was  obifcr  dictuni. 
The  District  Court  agreeing  with  this  contention, 
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nevertheless  held,  as  an  original  proposition,  that 
such  a  duty  was  imposed  upon  the  Union  Pacific 
Railroad  Company. 

Mason  City  &  F.  D.  F.  Co.  v.  Union  Pacific  B. 
R.  Co.,  124  Fed.  409,  414. 

On  appeal,  Judge  Sanborn,  speaking  for  tlie 
Court,  apparently  considered  reasons  (2)  and  (3) 
assigned  b}^  the  Supreme  Court  as  embracing  but 
one  proposition  of  law.    He  said : 

**It  is,  however,  contended  that  it  was  un- 
necessary to  the  determination  of  the  ultunate 
question  before  it  for  the  court  to  decide  the 
latter  question  at  all;  that  it  was  unnecessary 
for  it  to  determine  wli ether  or  not  the  Pacific 
Company  had  the  corporate  power  to  make  the 
contract  under  the  acts  relating  to  the  Omaha 
Bridge,  because  it  had  already  decided  in  the 
earlier  part  of  its  opinion,  anci  before  it  reached 
the  discussion  and  decision  of  this  question,  that 
the  Pacific  Companv  had  this  poAver  under  its 
general  grant  of  authority  to  construct  and  op- 
erate railroads.  Tt  is  contended  that  because 
the  court  based  its  decision  of  the  ultimate 
question  upon  its  decisions  of  these  two  ques- 
tions of  law,  each  of  which  was  debated,  dis- 
cussed, and  deliberately  decided,  and  the  decis- 
ion of  either  one  of  which  furnislied  ample 
ground  to  sustain  the  ultimate  conclusion,  the 
decision  of  one  of  these  preliminary  questions 
was  unnecessary,  and  all  that  was  said  about  it 
was  ohitcr  (lictuiu.  This  argument,  however, 
proves  too  much.  Tf  it  establishes  anything,  it 
proves  that,  in  every  case  in  which  a  court 
places  its  adjudication  of  the  ultimate  issue  of 
law  upon  its  decisions  of  two  or  more  legal 
questions,  the  decision  of  either  of  whi(^h  is 
sufficient  to  sustain  its  adjudication,  it  decides 
nothing;  that  each  of  its  preliminary  decisions 
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is  unnecessary  because  the  other  or  the  others 
are  sufficient  to  sustain  the  adjudication  ^^ith- 
out  it,  and  hence  that  all  of  them  in  turn  may 
be  held  to  be  oh  iter  dicta.  Such  is  not  the 
law.  A^Hiere  the  conclusion  of  the  court  may 
be  sustained  by  decisions  of  two  or  more  ques- 
tions of  law  that  are  fairly  presented  for  its 
determination,  the  province  and  duty  of  the 
court  which  prepares  the  opinion  and  renders 
the  decision  is  to  determine  whether  it  will  rest 
its  conclusion  upon  one  or  more  of  these  legal 
issues,  and  where  it  places  its  ultimate  adjudi- 
cation upon  two  or  more  propositions  of  law 
which  it  properly  discusses  and  decides,  either 
one  of  which  is  sufficient  to  sustain  its  conclu- 
sion, each  decision  of  each  of  the  propositions 
is  within  the  limits  of  the  case  presented  to  it, 
and  is  a  conclusive  and  binding  adjudication  of 
the  court.  The  decisions  of  all  the  legal  propo- 
sitions UTDon  which  the  court  places  its  adjudi- 
cation of  the  ultimate  legal  question  are  perti- 
nent and  logically  lead  alike  to  the  final  con- 
clusion, and  they  are  alike  decisive  of  the  ques- 
tions which  thev  determine.  RaUrond  Cos.  r. 
Sclmtte,  103  U.  S.  118,  143,  26  L.  Ed.  327; 
Bncltncr  '•.  CJncof/o,  MiJn'aul^ec  cf-  N.  W.  By. 
Co.,  60  Wis.  264,  270,  273,  19  N.  W.  56;  Alex- 
ander V.  WorfJriiu/ton,  5  Md.  471,  481;  Jones  i'. 
Hahershaw,  107  U.  S.  174,  179,  2  Sup.  Ct.  336, 
27  L.  Ed.  401. 

Concede  that  the  decision  of  the  Supreme 
Court,  that  the  power  of  the  Pacific  Company 
to  make  the  contract  with  the  Rock  Island 
Company  might  be  implied  from  the  general 
grant  of  power  to  construct  and  operate  its 
railroads,  was  ample  to  support  its  ultimate 
conclusion,  and  that  it  was  unnecesary  for  it  to 
decide  that  the  dut^'  was  imposed  upon  that 
com.Dany,  and  that  the  power  was  graned  to  it 
so  to  do  by  the  acts  I'elating  to  the  Omaha 
Bridge;  yet  it  is  equally  true  that  the  decision 
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of  the  latter  question  was  also  sufficient  to  sus- 
tain its  ultimate  determination,  and  that  the 
former  decision  was  equally  unnecessary  to  that 
conclusion.  Yet  each  of  these  two  questions 
was  debated  at  the  bar  of  the  Supreme  Court, 
each  of  them  was  pertinent  to  the  legal  issue 
which  that  court  was  compelled  to  decide,  each 
of  them  was  discussed  and  decided  by  that 
court,  and  was  one  of  the  logical  steps  to  the 
determination  of  the  ultimate  legal  issue  which 
it  was  required  to  decide,  and  it  placed  its 
determination  of  tliat  issue  upon  its  decision 
of  both  of  these  questions,  and  upon  its  deci- 
sion of  one  as  much  as  upon  its  determination 
of  the  other.  That  court  necessarily  decided, 
when  it  approved  and  delivered  its  opinion — 
and  that  decision  is  not  open  to  review  or  criti- 
cism here — that  the  discussion  and  decision  of 
each  of  these  two  questions  was  within  the  case 
before  it,  and  essential  to  the  determination  of 
the  ultimate  issue  it  was  considering.  If  it  had 
not  so  decided,  it  would  not  have  discussed 
with  equal  care  and  labor,  and  have  decided 
with  equal  clearness  and  certainty,  each  of  these 
issues  of  law.  It  did  not  disregard  or  discard 
one  of  these  questions  and  place  its  decision 
upon  a  determination  of  the  other,  and  an  in- 
ferior court  cannot  now  lawfully  do  so,  l^ecause 
it  cannot  know  upon  which  i)ro])osition  the 
Supreme  Court  would  prefer  to  rest  its  con- 
clusion, if  it  were  compelled  to  choose  Ix'tween 
them.  The  result  is  that  tlie  discussion  and  de- 
termination of  eacli  of  these  two  questions 
must  be  considered  within  the  liinit'^  of  tlie 
case,  pertinent  and  essential  to  the  determina- 
ti<m  of  the  ultimate  issue  of  law  pi'esented  to 
the  Supreme  Court." 

Union  Pacific  B.  Co.  v.  Mason  Citij  d'  Ft.  T).  R. 
Co.,  128  Fed.  280,  235. 

Appeal  was  taken  to  the  Tinted  States  Supreme 
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Court  and  the  same  contention  again  urged.  Mr. 
Justice  Brewer,  speaking  for  the  Court,  disposed 
of  this  contention  in  the  following  language: 

**0f  course,  where  there  are  two  grounds, 
upon  either  of  which  the  judgment  of  the  trial 
court  can  be  rested,  and  the  appellate  court  sus- 
tains botJi,  the  ruling  on  neither  is  ohiter,  but 
each  is  the  judgment  of  the  court  and  of  equal 
validity  with  the  other.  Whenever  a  question 
fairly  arises  in  the  course  of  a  trial,  and  there 
is  a  distinct  decision  of  that  question,  the  ruling 
of  the  court  in  respect  thereto  can,  in  no  just 
sense,  be  called  mere  dictiun."     (Italics  ours.) 

Union  Pacific  Bailroad  Co.  v.  Mason  City  and 
Ft.  Dodge  Bailroad  Co.,  199  U.  S.  160,  166. 

See  also: 

United  States  v.  Chamherlin,  219  IT.  S.  250, 

262. 
Watson  V.  St.  Louis  I.  M.  &  S.  By.  Co.,  169 

Fed.  942,  945.     (Affirmed  223  U.  S.  745.) 
Nat.  Bank  of  Oxford  v.  Whitman,  76  Fed. 

697,  698. 
Same  case  on  Appeal,  83  Fed.  288,  293. 
Hawes  r.  Contra  Costa  Water  Co.,  5   SaAV- 

yer,  287,  296,  et  seq. 
Jones  V.  Habersham,  107  IT.  S.  174,  179. 
Paine  v.  Will  son,  146  Fed.  488,  492. 
Savage  v.  Ash,  86  Wash.  43,  46. 
Milwaukee    Terminal   By.    Co.    v.    Scott,    86 

Wash.  102,  105. 
State  ex  rel.  Bailey  v.  Brookhart,  113  Iowa 

250. 
King  v.  Pauly,  159  Cal.  549. 
Brown    v.    Chicago   &   N.    W.   By.    Co.,   102 

Wis.  137. 
O'Brien  v.  Union  Central  Life  Ins.  Co.,  207 

N.  Y.  180. 
Baldwin  v.  Anderson,  60  So.  578  (Miss.) 
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We  think  we  have  said  enough  to  show  that  the 
decision  of  the  lower  court  was  correct,  but  in  addi- 
tion to  the  reasons  heretofore  given,  other  consid- 
erations constrain  the  same  conclusion. 

The  decision  in  the  case  of  Everett  Water  Com- 
pany V.  Fleming  was  decided  in  1901.  Since  that 
time  session  after  session  of  the  Supreme  Court 
has  been  held  and  no  change  in  that  construction 
has  been  made.  The  Legislature  during  that  time 
has  convened  eight  times.  It  must  be  presumed 
that  the  Legislature  knew  the  construction  placed 
upon  the  Act  of  1899.  Therefore,  if  the  Legis- 
lature of  the  state  thought  that  this  decision  er- 
roneously construed  the  statute,  it  had  abundant 
opportunity  to  change  the  law.  It  not  only  has  not 
done  so,  but  it  has,  in  effect,  we  think,  approved 
this  construction.  The  statute  under  consideration 
in  the  Fleming  case  was  passed  in  1897.  In  1907 
the  Legislature  amended  the  Act  of  1897  (Session 
Laws  of  1907,  p.  239)  but  it  made  absolutely  no 
change  in  that  portion  of  the  law  relative  to  the 
giving  of  notice  to  tax  payers  of  an  intention  on 
the  part  of  the  Board  of  Equalization  to  raise  the 
valuation  of  real  or  personal  property.  In  1915 
the  Legislature  again  amended  this  particulai'  sec- 
tion of  the  tax  law,  but  it  made  no  change  in  that 
portion  of  the  law  relative  to  the  giving  of  notice 
to  tax  payers.     (Session  Laws  of  1915,  p.  343.) 

In  discussing  a  similar  situation,  the  Supreme 
Court  of  Washington,  speaking  by  Mr.  Justice 
Chadwick,  said: 
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"The  Myers  case  was  decided  in  1894.  Elev- 
en sessions  of  the  Legislature  have  convened 
since  that  time.  If  the  statute  was  not  intended 
by  the  Legislature  to  bear  the  construction 
which  the  court  put  upon  it,  there  has  been 
ample  opportunity  to  correct  it.  The  Legisla- 
ture has  not  done  so.  We  must  presume,  there- 
fore, that  the  construction  given  the  statute  by 
the  court  has  the  sanction  of  the  la^vmaking 
body." 

State  V.  Hones,  84  Wash.  601,  604. 

See  also: 

State  V.  Gustafson,  87  Wash.  613,  616. 
Whittlesey  v.  Seattle,  94  Wash.  645,  658. 
German  Ins.  Co.  v.  City  of  Manning,  95  Fed. 
597,  601. 

But  this  is  not  all.  LTnder  the  laws  of  the  State 
of  Washington,  it  is  the  duty  of  the  Attorney  Gen- 
eral of  that  state  to  advise  the  various  prosecut- 
ing attorneys  of  the  state  in  matters  relating  to 
the  duties  of  their  office.  Secions  112  and  116  of 
Remington  &  Ballinger's  Code  provide  as  follows: 

"Sec.  112.  The  powers  and  duties  of  the  at- 
torney general,  in  relation  to  actions  and  pro- 
ceedings in  the  courts,  shall  be  *  *  *  to  consult 
and  advise  the  several  prosectuing  attorneys  in 
matters  relating  to  the  duties  of  their  office,  and 
when,  in  his  judgment,  the  interests  of  the 
state  require,  he  shall  attend  the  trial  of  any 
person  accused  of  a  crune,  and  assist  in  the 
prosecution.." 

"Sec.  116.  The  prosecuting  attorney  of  each 
county  shall  have  authority,  and  it  shall  be  his 
duty,  subject  to  the  supervisory  control  and 
direction  of  the  attorney  general,  to  a])]:>eai'  for 
and  represent  the  state  and  the  county  of 
which  he   is  the   prosecuting   attorney,   in   all 


criminal  and  civil  actions  and  proceedings  in 
such  county  in  which  the  state  or  such  county 
is  a  party." 

In  pursuance  of  these  sections  of  the  statute,  the 
Attorney  General  of  the  State  of  A¥ashington,  on 
September  6,  1906,  rendered,  the  following  opinion 
to  H.  G.  Kirkpatrick,  Prosecuting  Attorney  for 
Stevens  County,  Washington: 

"Referring  to  the  suit  recently  commenced  by 
the  Newport  Milling  Company  against  Stevens 
County,  to  restrain  the  collection  of  taxes  from 
the  plaintiff,  I  beg  leave  to  state  that,  in  accord- 
ance with  your  verbal  request,  I  have  examined 
into  the  matter. 

It  is  alleged  in  the  complaint  that  on  April 
3rd,  1905,  the  plaintiff  listed  its  property  for  as- 
sessment and  taxation  at  the  sum  of  $8,400.00. 
It  is  alleged  that  thereafter  the  board  of  equal- 
ization raised  the  assessment  to  $22,500.00.  It 
is  the  plaintiff's  contention  that  this  act  of  the 
boai'd  of  equalization  was  utterly  void  by  reason 
of  the  insufficiency  of  the  notice  served  by  it 
upon  the  plaintiff. 

I  have  had  exhibited  to  me  a  notice  which 
purports  to  have  been  received  by  the  Newport 
Stilling  Company  from  the  county  auditor  of 
Stevens  county.  The  original  envelope  has  like- 
wise been  shown  to  me,  which  bears  the  post- 
office  stamp  at  Colville.  August  9,  2  p.  m.,  1905, 
and  addressed  to  Alex  Winston,  secretary  New- 
port Milling  Co.,  Spokane,  Wash.,  and  which 
the  envelope  shows  was  received  at  Spokane 
postoffice  August  9,  1905. 

The  following  is  a  copy  of  the  notice: 

'Office  of  Auditor,  Stevens  Countv, 
Colville,  Wash.,  Aug.  8,  1905. 
Newport  INFilling  Co.,  Newport,  Wash.: 

You   are   herebv  notified  that   the   board    of 
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equalization  intend  to  raise  the  assessed  valu- 
ation of  your  property  as  follows: 

Assessed  Equalization 

Personal   Property                                         Val.  Val. 

Furniture    and    Safe $  100.00  $     100.00 

Tools,  Implements  and  Machinery 6000.00  12000.00 

Engines  and  Boilers 2300.00  5900.00 

Dry  Kiln  (not  on  sheet) 3000.00 

Saw  INIill  Buildings  (not  on  sheet) 1500.00 


Total    $22500.00 

And  unless  you  appear  within  five  days  from 
the  date  of  this  notice  and  show  cause  why  such 
valuation  should  not  be  raised,  the  board  will 
proceed  to  fix  the  value  as  indicated  by  the 
above  figures. 

F.  A.  Savage,  County  Auditor, 
By  L.  E.  Jesseph,  Jr.,  Deputy. 
Sheet  No.  2449.' 

Assuming  that  this  was  the  only  notice  which 
was  sent  by  Stevens  count}^  to  the  plaintiff,  I 
am  of  the  opinion  that  it  is  insufficient  and  that 
the  action  of  the  board  of  equalization  in  rais- 
ing the  amount  is  null  and  void. 

In  the  case  of  Everett  Water  Company  vs. 
Fleming,  26  Wash.  364,  it  was  held  that  such 
notice  when  sent  by  mail  is  governed  by  section 
4891  of  Bal.  Code,  which  provides  that  in  case 
of  the  service  of  notice  by  mail  the  time  of 
service  shall  be  double  that  required  in  a  case 
of  personal  service.  For  this  reason,  the  no- 
tice given  the  plaintiff  was  insufficient  as  it 
requires  appearance  'within  five  days'  from  the 
date  of  this  notice. 

The  notice  is  defective  and  invalid  for  the 
further  reason  that  no  date  is  definitely  fixed 
at  which  the  plaintiff  was  required  to  appear. 
It  was  observed  by  our  supreme  court  in  the 
case  which  I  have  cited,  that, 

'The  statute  contemplates  a  notice  given  to 
the  property  holder  with  a  date  certain,  fixed 
for  his  appearance,  and  that  that  certain  date 
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must  be  fixed  more  than  five  days  from  the 
service  of  the  notice;  that  the  property  oAvner 
is  not  compelled  by  the  law  to  be  in  constant 
attendance  upon  the  board  of  equalization  dur- 
ing its  entire  session,  but  has  a  right  to  have 
his  day  in  court  fixed  and  determined  by  the 
notice.' 

In  the  light  of  the  decision  which  I  have  re- 
ferred to,  this  office  is  of  the  opinion  that  the 
plaintiff  is  entitled  to  the  relief  which  it  seeks, 
and  that,  therefore,  it  Would  be  futile  to  de- 
fend the  action.  I,  therefore,  recommend  that 
Stevens  county  accept  the  amount  of  taxes 
properly  due  upon  the  amount  or  valuation  of 
plaintiff's  property,  as  disclosed  by  the  assess- 
ment list  filed  by  it." 

Opinions  of  Attornev  General  of  Washing- 
ton, 1905,  1906,  page  389. 

If,  in  view  of  all  these  considerations  the  ruling 

complained  of  can  be  called  dictum  of  any  kind, 

we  think  it  must  be  that  species  of  dictum  described 

in  L.  Buchi  &Son  Lumher  Co.  v.  Fidelity  S  Deposit 

Co.,  109  Fed.  393,  401,  where  it  is  said: 

''If  the  language  of  the  opinion  and  of  the 
syllabus  on  that  subject  is  dictum,  it  is  dictum 
of  the  highest  grade,  and  of  a  grade  so  high 
tliat  the  line  })etween  it  and  authoritative  de- 
cision is  too  sliadowy  to  be  discerned  by  average 
judicial  aciunen." 

Moreover,  we  are  of  the  opinion  that  this  Court 
will  conclude  that  the  following  statement  is  not 
wholly  inapposite: 

"Tlie  terms  'obiter  dicta,'  'dictum,'  etc.,  like 
the  phrase  'technicalities  of  the  law,'  are  too 
often  invoked  by  counsel  to  express  disappro- 
bation of  some  proposition  of  law  militating 
against  their  contention." 

Kienian  v.  City  of  Portland,  57  Ore.  454.     • 
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It  is  urged,  however,  that  to  give  such  a  construc- 
tion to  the  statute  would  render  the  statute  mean- 
ingless, absurd  and  inoperative.  Little,  if  any- 
thing, need  be  said  in  reply.  We  apprehend  that 
Snohomish  and  Stevens  counties,  at  least,  have  not 
found  that  a  notice  requiring  the  property  o^vner 
to  appear  on  a  day  certain  is  inoperative.  If  these 
counties  had  foimd  the  statute  inoperative,  it  must 
be  presmned  that  the  Legislature  would  have  been 
apprised  of  the  fact  and  have  changed  the  statute. 

In  People  v.  Wilson,  55  Mich.  506,  the  Supreme 
Court  of  Michigan,  speaking  by  Judge  Cooley,  said : 

"It  is  certain  that  the  rule  as  laid  do^vn  in 
Drennau  v.  People,  which  was  merely  a  rule 
of  statutory  construction,  has  been  recognized 
and  acted  upon  for  more  than  twenty  }^ears, 
and  if  known  evils  had  sprung  from  it  we  must 
suppose  the  Legislature  would  have  taken  no- 
tice of  them  and  applied  the  remedy.  This  not 
having  been  done,  we  see  no  sufficient  reason 
for  questioning  the  decision  ourselves.'' 

Judgment  should  be  affirmed. 

Respectfully  submitted, 

PALMER  &  ASKREN, 

HUGHES,  McMICKEN,  RAMSEY  &  RUPP, 
Attorneys  for  Defendant  in  Error. 
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In  the  District  Court  of  the   United  States  for   the 
District  of  Montana. 


Minerals  Separation,  Limited, 
Minerals  Separation  American 
Syndicate,  Limited,  and  Miner- 
als Separation  North  Amer- 
ican Corporation, 

Plaintiffs, 

vs. 

Butte  and  Superior  Mining  Com- 
pany, formerly  Butte  and  Superior 
Copper  Company,  Limited, 

Defendant. 


BE  IT  REMEMBERED,  That  on  the  10th  day  of 
October,  1913,  a  Bill  of  Complaint  was  filed  herein, 
which  said  bill  is  in  the  words  and  figures  as  fol- 
lows, to-wit: 


«, 


Minerals  Separation,  Limited,  et  al.,  vs. 


UNITED  STATES  DISTRICT  COURT, 
DISTRICT   OF   MONTANA. 


Minerals  Separation,  Limit- 
ed, 

Plaintiff, 
vs. 
Butte     &     Superior     Copper 
Company,  Limited, 

Defendant. 


IN  EQUITY. 
BILL  OF  COMPLAINT 


The  plaintiff  for  its  Bill  of  Complaint  alleges: 

1.  That  the  plaintiff  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  Laws  of 
Great  Britain  and  an  inhabitant  of  Great  Britain,  and 
having  its  principal  office  in  London,  England;  and 
that,  on  information  and  belief,  the  defendant  is  a  cor- 
poration duly  organized  and  existing  under  the  Laws 
of  the  State  of  Arizona  and  has  a  regular  and  estab- 
lished place  of  business  in  the  City  of  Butte,  Silver 
Bow  County,  State  of  Montana,  where  it  has  com- 
mited  acts  of  infringement  hereinafter  complained  of. 

2.  That  this  suit  is  brought  under  the  patent  laws 
of  the  United  States  for  the  infringement  of  United 
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States  Letters  Patent  No.  835,120,  issued  November  6, 
1906,    for   improvements    in   Ore    Concentration. 

3.  That  on  the  29th  day  of  May,  1905,  Henry  Liv- 
ingstone Sulman,  Hugh  FitzaHs  Kirkpatrick-Picard  and 
John  Ballot,  being  within  the  meaning  of  the  statutes 
of  the  United  States  then  in  force  the  original,  first 
and  joint  inventors  of  a  certain  new  and  useful  pro- 
cess of  ore  concentration,  and  being  entitled  to  a  patent 
thereon  under  the  provisions  of  said  statutes,  duly 
filed  in  the  United  States  Patent  Office  an  applica- 
tion for  Letters  Patent  for  the  said  invention,  and  that 
on  the  6th  day  of  November,  1906,  all  of  the  require- 
ments of  the  statute5then  in  force  having  been  duly 
complied  with,  the  said  Letters  Patent  of  the  United 
States  No.  835,120  were  duly  issued  on  said  application 
to  the  said  Henry  Livingstone  Sulman,  Plugh  Fitz- 
aHs Kirkpatrick-Picard  and  John  Ballot,  which  Letters 
Patent,  or  a  duly  certified  copy  thereof,  the  plaintiff 
will  produce  as  this  Court  may  direct. 

4.  That  on  or  about  the  7th  day  of  December,  1909, 
the  said  Henry  Livingstone  Sulman,  Hugh  Fitzalis 
Kirkpatrick-Picard  and  John  Ballot  duly  assigned  to 
the  plaintiff  all  right,  title  and  interest  in  and  to  the 
said  invention  and  Letters  Patent,  and  that  the  plain- 
tiff is  now  the  sole  owner  of  the  said  invention  and 
Letters  Patent,  and  of  all  right  of  action,  claim  and 
demand  for  infringement  thereof  since  said  assign- 
ment. 

5.  That  the  said  invention  is  of  great  value  and 
utility,  and  that  the  plaintiff  has  been  to  great  trouble 
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and  expense  in  demonstrating  the  utility  thereof  and 
in  introducing  the  same  into  extensive  commercial  use 
in  the  United  States  and  elsewhere,  and  that  the  plain- 
tiff has  granted  numerous  licenses  for  carrying  on 
said  process  of  ore  concentration  in  the  United  States 
and  elsewhere  and  said  process  has  been  and  is  now 
being  extensively  carried  on  in  the  United  States  and 
elsewhere  and  that  the  plaintiff  is  able  and  willing 
to  supply  the  entire  demand  for  the  use  of  said  inven- 
tion by  granting  licenses  for  the  use  of  the  same  con- 
ditioned on  the  payrn^nt  of  royalties  measured  by  the 
output  of  the  said  process  of  ore  concentration. 

6.  That  the  defendant  has  infringed  the  said  Letters 
Patent  since  the  plaintiff  acquired  the  same,  by  in- 
stalling apparatus  for  and  carrying  on  the  use  of  the 
said  process  of  ore  concentration  at  the  town  of  Basin, 
in  the  County  of  Jefferson,  State  of  Montana,  and  at 
the  City  of  Butte,  Silver  Bow  County,  State  of  Mon- 
tana, without  the  consent  or  allowance  of  the 
plaintiff,  the  said  process  of  ore  concentration 
so  carried  on  by  the  defendant  embodying  the  said 
invention  as  claimed  in  claims  1,  2,  3,  5,  6,  7,  9,  10, 
11  and  12  of  said  Letters  Patent,  and  that  the  defend- 
ant is  carrying  on  said  infringement  at  the  last  named 
place  as  a  continuing  act  and  threatens  to  continue  so 
to  infringe. 

7.  'That  the  plaintiff  and  another,  on  or  about 
October  9,  1911,  brought  suit  in  this  Court  against 
James  M.  Hyde  for  infringement  of  said  Letters  Patent 
No.  835,120,  and  that  said  suit  was  fully  contested  on 
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its  merits  and  presented  at  length  to  this  Court  on 
the  briefs  and  argimients  of  counsel  and  that  this  Court, 
in  an  opinion  filed  July  26,  1913,  this  Court  having 
jurisdiction  of  the  persons  and  subject  matter  in  said 
suit,  directed  that  an  interlocutory  decree  be  entered 
adjudging  the  validity  of  said  Letters  Patent  and  in- 
fringement thereof  by  the  said  defendant  James  M. 
Hyde  as  to  the  particular  claims  above  charged  to  be 
infringed  by  the  defendant  herein,  and  directing  the 
issuance  of  an  injunction  restraining  further  infringe- 
ment, and  a  reference  to  a  maifter  for  ascertaining 
profits  and  damages,  and  that  on  or  about  August  15, 
1913,  a  decree  was  entered  as  thus  directed  by  this 
Court  and  further  proceedings  have  been  had  in  accord- 
ance therewith,  including  the  issuance  of  a  permanent 
injunction  restraining  further  infringement  of  said 
Letters  Patent  No.  835,120. 

8  On  information  and  belief,  that  the  defendant 
herein  confederated  with  the  said  James  M.  Hyde  in 
the  acts  of  infringement  complained  of  in  the  said 
suit  against  the  said  James  M.  Hyde  and  was  an  actual 
defendant  therein,  and  conducted  the  defense  of  said 
suit  and  paid  all  the  expenses  thereof  and  paid  the  said 
James  M.  Hyde  for  his  services  in  assisting  in  the  de- 
fense of  the  said  suit;  that  the  acts  decreed  in  the 
said  suit  to  be  acts  of  infringement"  were  carried  on 
under  certain  Letters  Patent  issued  to  said  James  M. 
Hyde  on  April  2,  1912,  No.  1,022,085,  and  that  since 
the  commencemient  of  said  suit  the  said  James  M. 
Hyde  assigned  to  the  defendant  herein  all  of  the  right. 
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title  and  interest  of  the  said  James  M.  Hyde  in,  to 
and  under  his  said  Letters  Patent  No.  1,022,085,  for, 
to  and  in  the  County  of  Silver  Bow  and  State  of 
Montana;  that  the  acts  decreed  in  the  said  suit  to 
be  acts  of  infringement  were  carried  on  in  the  mill 
of  the  defendant  herein  and  by  the  employees  of  the 
defendant  herein  and  have  been  continued  by  the  de- 
fendant herein  in  the  identical  apparatus  used  by  the 
said  James  M.  Hyde;  and  that  this  defendant  is  a 
joint  tort  feasor  with  the  said  James  M.  Hyde  in  the 
acts  thus  decreed  to  ^e  infringements  and  is  in  privity 
with  the  said  James  M.  Hyde  and  is  bound  by  the 
said  decree  against  the  said  James  M.  Hyde. 

9.  On  information  and  belief,  that,  prior  to  the  com- 
mencement of  the  said  suit  against  James  M.  Hyde,  the 
plaintiff  caused  the  defendant  in  the  present  suit  to 
be  notified  of  the  rights  of  the  plaintiff  under  said 
Letters  Patent  No.  835,120,  and  that  the  defendant  in 
this  suit  was  duly  advised  of  the  proceedings  in  said 
suit  as  aforesaid,  and,  as  will  appear  by  the  records  of 
this  Court,  that  the  permanent  injunction,  above  re- 
ferred to,  issued  pursuant  to  said  decree  against  the 
said  James  M.  Hyde,  was  directed  to  the  said  James 
M.  Hyde,  his  confederates  and  associates,  and,  with 
a  copy  of  the  said  decree  directing  the  issuance  of  said 
injunction,  has  been  served  upon  the  defendant  in  the 
present  suit,  but,  nevertheless,  the  defendant  has  con- 
tinued to  infringe  the  said  Letters  Patent  in  defiance 
of  the  decree  of  this  Court  and  of  the  injunction  issued 
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thereon  and  to  its  own  profit  and  to  the  damage  of  the 
plaintiff. 

The  plaintiff  therefore  prays: 

I.  For  a  permanent  injunction  and  a  preHminary  in- 
junction pending  the  determination  of  this  suit,  res- 
training the  defendant,  its  confederates,  associates,  of- 
ficers, servants,  agents,  clerks  and  workmen  from  any 
installation  or  use  in  any  manner  of  the  said  patented 
invention,  and  particularly  claims  1,  2,  3,  5,  6,  7,  9, 
10,  11  and  12  thereof,  or  any  part  thereof,  in  viola- 
tion of  the  rights  of  the  plaintiff  as  aforesaid,  and 
from  encouraging  and  inducing  others  to  infringe  the 
said  Letters  Patent,  and  from  defending  other  infring- 
ers of  said  Letters  Patent  or  reimbursing  them  the 
expense  of  defending  against  said  Letters  Patent,  in 
whole  or  in  part,  or  otherwise  aiding  or  abetting  others 
to  install  or  use  processes  of  ore  concentration  in  in- 
fringement of  said  Letters  Patent. 

IL  For  costs  and  for  an  accounting  of  profits 
and  damages,  and  that  any  damages  assessed  may  be 
tripled. 

in.  For  such  other  and  further  relief  as  the  cir- 
cumstances of  the  case  may  require. 

MINERALS  SEPARATION,  LTD. 
By  S.  Gregory,  Director. 

O.  W.  McCONNELL, 

Solicitor  for  Complainant. 
HENRY  D.  WILLIAMS, 

of  Counsel. 
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STATE  OF  NEW  YORK, 
COUNTY  OF  NEW  YORK,— ss. 

SETH  GREGORY,  being  duly  sworn,  deposes  and 
says  that  he  is  a  director  of  Minerals  Separation, 
Limited,  the  plaintiff  named  in  the  foregoing  Bill  of 
Complaint;  that  he  has  read  the  same  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own 
l<jiowledge,  except  as  to  the  matters  therein  alleged 
on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true;  and  that  he  verily  believes  that 
Henry  Livingstone  Sulman,  Hugh  Fitzalis  Kirkpatrick- 
Picard  and  John  Ballot  were  the  true,  first,  original 
and  joint  inventors  of  the  invention  set  forth  and 
claimed  in  the  Letters  Patent  referred  to  in  the  Bill  of 
Complaint. 

S.  GREGORY. 

Subscribed  and  sworn  to  before  me 
this  2nd  day  of  October,   1913. 

GEO.  W.  SIMERS,  Jr., 

Notary  Public, 

N.  Y.  Co. 
No.  3529. 

(  Seal.  ) 

Fn.ED:     October  10,  1913. 

GEO.  W.   SPROULE,  Clerk. 
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And  thereafter  on  October  15th,  1913,  subpoena  duly 
served  on  defendant  was  filed,  being  as  follows,  to-wit : 

UNITED   STATES  OF  AMERICA 

DISTRICT  COURT  OF  THE  UNITED  STATES, 

DISTRICT  OF  MONTANA. 


IN  EQUITY. 

THE  PRESIDENT   OF   THE   UNITED   STATES 
OF  AMERICA,  GREETING : 

TO    BUTTE   &    SUPERIOR    COPPER    COM- 
PANY, LIMITED, 

Defendant. 

YOU  ARE  HEREBY  COMMANDED,  That  you 
be  and  appear  in  said  District  Court  of  the  United 
States  aforesaid,  at  the  Court  Room  in  Federal  Build- 
ing, Butte,  Montana,  on  the  30th  day  of  October,  1913, 
to  answer  a  Bill  of  Complaint  exhibited  against  you 
in  said  Court  by  Minerals  Separation,  Limited,  Com- 
plainant, who  is  a  citizen  of  Great  Britain,  and  having 
its  principal  office  in  London,  England,  and  to  do 
and  receive  what  the  said  Court  shall  have  considered 
in  that  behalf.  And  this  you  are  not  to  omit,  under 
the  penalty  of  FIVE  THOUSAND  DOLLARS. 

WITNESS,  the  HONORABLE  GEO.  M.  BOUR- 
QUIN,  Judge  of  the  District  Court  of  the  United 
States  for  the  District  of  Montana,  this   10th  dav  of 
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October,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  thirteen  and  of  our  Independence  the 
138th. 

GEO.  W.  SPROULE,  Clerk. 

By  C.  R.  GARLOW,  Deputy  Clerk. 


MEMORANDUM  PURSUANT  TO  RULE  12, 
SUPREME  COURT,  U.  S. 

YOU  ARE  liEREBY  REQUIRED,  to  file  your 
answer  or  other  defense  in  the  Clerk's  office  of  said 
court  on  or  before  the  twentieth  day  after  service,  ex- 
cluding the  day  hereof ;  otherwise  the  bill  may  be  taken 
pro  confesso. 

GEO.    W.    SPROULE,    Clerk. 

By  C.  R.  GARLOW,  Deputy  Clerk. 

O.  W.  McCONNELL,  Esq., 
Solicitor  for   Complainant, 
Helena,  Montana. 

HENRY  D.  WILLIAMS,  Esq., 

Of  New  York  City,  N.  Y.  of  Counsel. 

(Court  Seal.) 
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UNITED  STATES  OF  AMERICA, 
DISTRICT  OF  MONTANA. 

I  hereby  certify  and  return  that  I  received  the  within 
Subpoena  in  Equity  together  with  copy  of  bill  of  com- 
plaint, on  the  13th  day  of  October,  1913,  and  that  on 
the  same  day  I  served  the  same  on  the  Butte  Superior 
Copper  Company,  Limited,  by  delivering  to  and  leaving 
with  J.  Bruce  Kremer,  statutory  agent  for  service  of 
Defendant  Company,  a  true  copy  of  said  Subpoena 
in  Equity,  together  with  a  true  copy  of  bill  of  com- 
plaint, notice,  and  of  affidavits  of  Joseph  C.  Pyle, 
H.  N.  Line,  Thomas  H.  Smith,  Ernest  O.  Jacobson, 
Charles  F.  Chandler,  Floyd  J.  Metzger  &  Henry  D. 
Williams,  in  said  action,  at  Butte,  Silver  Bow  County, 
in  said  District. 

Dated  this  13th  day  of  October,  1913. 

WILLIAM  LINDSAY, 

United  States  Marshal. 

By  GEORGE  A.  McKAY, 

Deputy. 

FILED:     Oct.  15th,  1913. 

GEO.  W.  SPROULE,  Clerk. 


• 
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And  thereafter  on  the  28th  day  of  October,  1913, 
the  answer  of  defendant  was  filed,  being  as  follows, 
to-wit : 


In   the  District  Court  of  the   United  States  for   the 
District  of  Montana. 

Minerals  Separation,  Limit- 
ed, 

Plaintiff,    , 

IN  EQUITY. 

vs.  \ 

/  ANSWER 

Butte    &     Superior     Copper  '  »»»»«»«. 

Company,  /uyvw<^<>' 

Defendant. 


The  answer  of  the  Butte  and  Superior  Copper  Com- 
pany, Limited,  defendant,  to  the  bill  of  complaint  of 
plaintiff.  Minerals  Separation,  Limited. 

The  defendant  now  and  all  times  saving  and  reserv- 
ing unto  itself  all  and  all  manner  of  benefit  and  ad- 
vantage of  exception  which  can  or  may  be  had  or 
taken  to  the  errors,  uncertainties  or  other  imperfections 
contained  in  the  bill  of  complaint  herein,  for  answer 
hereto,  or  to  so  much  or  such  parts  thereof  as  it  is 
advised  it  is  material  to  make  answer  imto,  says  as 
follows : 
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I. 

This  defendant  admits  that  plaintiff  is  a  corpora- 
tion duly  organized  and  existing  under,  and  by  virtue 
of  the  laws  of  Great  Britain  and  an  inhabitant  of 
Great  Britain,  and  has  its  principal  office  in  London, 
England.  Admits  that  the  defendant  is  a  corporation 
duly  organized  and  existing  under  the  laws  of  the 
State  of  Arizona,  and  has  a  regular  and  established 
place  of  business  in  the  City  of  Butte,  Silver  Bow 
County,  State  of  Montana.  Denies  that  it  has  com- 
mitted acts  or  any  act  of  infringement  at  said  place, 
or  at  any  other  place,  or  at  any  time,  or  at  all,  as 
alleged  in  plaintiff's  bill  of  complaint,  or  otherwise. 

II. 

Admits  that  this  suit  is  brought  under  the  patent 
laws  of  the  United  States  for  the  alleged  infringement 
of  United  States  Letters  Patent  No.  835,120,  issued 
November  6th,  1906,  for  alleged  improvements  in  ore 
concentration;  but  denies  that  there  has  been  any  in- 
fringement thereof  by  this  defendant. 

III. 

Denies  that  on  the  29th  day  of  May,  1905,  or  at  any 
other  time,  Henry  Livingstone  Sulman,  Hugh  Fitzalis 
Kirkpatrick-Picard  and  John  Ballot  were,  within  the 
meaning  of  the  statutes  of  the  United  States  then  in 
force,  the  original  or  first  or  joint  inventors,  or  that 
either  of  them  was,  or  that  any  of  them  were  the  or- 
iginal or  first  or  joint  inventors  of  a  certain  new  or 
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useful  process  of  ore  concentration,  or  were  entitled 
to  a  patent  thereon  under  the  provisions  of  said  statutes, 
or  that  they  duly  filed  in  the  United  States  Patent  Of- 
fice an  application  for  Letters  Patent  of  said  alleged 
invention;  denies  that  on  the  6th  day  of  November, 
1906,  all  of  the  requirements  of  the  statutes  having 
been  duly  complied  with,  the  said  Letters  Patent  of 
the  United  States  No.  835,120  were  duly  issued  on  said 
application  to  the  said  Henry  Livingstone  Sulman, 
Hugh  Fitzalis  Kirkpatrick-Picard  and  John  Ballot,  or 
either,  or  any  of  them;  admits  that  a  certain  alleged 
patent,  being  No.  835,120,  was  issued  to  Henry  Liv- 
ingstone Sulman,  Hugh  Fitzalis  Kirkpatrick-Picard  and 
John  Ballot. 

Denies  each  and  every  allegation  contained  in  para- 
gra'ph  9)  of  plaintiff's  bill  of  complaint  not  herein- 
before specifically  admitted  or  denied. 


IV. 


Denies  that  it  has  any  knowledge  or  information  as 
to  whether  on  or  about  the  7th  day  of  December,  1909, 
the  said  Henry  Linvingstone  Sulman,  Hugh  Fitzalis 
Kirkpatrick-Picard  and  John  Ballot  duly  or  at  all  as- 
signed to  the  plaintiff  all  right,  title  and  interest  in 
and  to  said  alleged  invention  and  alleged  Letters  Pat- 
ent, or  that  plaintiff  is  now.  the  sole  owner  of  said 
alleged  invention  or  Letters  Patent,  or  of  all  rights  of 
action,  or  claim,  or  demand  for  alleged  infringement 
thereof  since  said  alleged  assignment. 
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V. 

Defendant  denies  that  said  alleged  invention  is  of 
great  value  or  utility;  denies  that  there  was  or  is  any 
invention  in  the  said  alleged  patent  No.  835,120;  de- 
nies that  it  has  any  knowledge  or  information  as  to 
whether  the  plaintiff  has  been  to  great  trouble  or  ex- 
pense in  demonstrating  the  alleged  utility  thereof,  or 
in  introducing  the  same  into  extensive  commercial  use 
in  the  United  States  or  elsewhere;  denies  that  it  has 
any  knowledge  or  information  as  to  whether  the  plain- 
tiff has  granted  numerous  licenses  for  carrying  on 
said  alleged  process  of  ore  concentration  in  the  United 
States  or  elsewhere;  denies  that  said  alleged  process 
has  been  or  is  now  being  extensively  carried  on  in 
the  United  States,  or  elsewhere;  denies  that  plaintiff 
has  any  patent  upon  any  alleged  process,  and  denies 
that  plaintiff  has  the  right  to  grant  licenses  for  the  use 
of  said  alleged  process  conditioned  on  the  payment  of 
royalty  measured  by  the  output  of  said  alleged  process 
of  ore  concentration,  or  otherwise,  or  at  all. 

Denies  each  and  every  allegation  contained  in  para- 
graph 5  of  plaintiff's  bill  of  complaint  not  hereinbe- 
fore specifically  admitted  or  denied. 

VI. 

Answering  the  allegations  contained  in  paragraph 
6  of  plaintiff's  bill  of  complaint,  this  defendant  denies 
that  it  has  infringed  or  is  infringing  the  said  alleged 
Letters  Patent  since  the  plaintiff  acquired  the  same  or 
any  other  time,  or  at  all,  by  installing  apparatus  for 
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or  carrying  on  the  use  of  said  alleged  process  of  ore 
concentration,  or  in  any  other  manner,  or  at  all,  at  the 
town  of  Basin,  in  the  County  of  Jefferson,  State  of 
Montana,  or  at  the  City  of  Butte,  Silver  Bow  County, 
State  of  Montana,  or  at  any  other  place,  or  at  all, 
without  the  consent  or  allowance  of  the  plaintiff,  or 
at  all;  denies  that  said  alleged  process  of  ore  concen- 
tration alleged  to  have  been  carried  on  by  this  de- 
fendant embodied  the  said  alleged  invention  as  claimed 
in  claims  one  (1),  or  two  (2),  or  three  (3),  or  five 
(5),  or  six  (6),  or  seven  (7),  or  nine  (9),  or  ten 
(10),  or  eleven  (11),  or  twelve  (12),  or  any  other 
claim  of  said  alleged  Letters  Patent;  denies  that  the 
defendant  is  carrying  on  any  alleged  infringement  at 
the  last  named  place,  or  at  any  other  place,  or  at  all, 
as  a  continuing  or  any  act  or  threatens  to  continue  to 
use  said  process  or  to  infringe  or  threatens  to  in- 
fringe at  all;  denies  that  defendant  has  ever  in- 
fringed said  alleged  patent. 


VIL 


Answering  the  allegations  contained  in  paragraph  7 
of  plaintiff's  bill  of  complaint,  defendant  admits  that 
the  plaintiff  and  another,  on  or  about  October  9th, 
1911,  brought  suit  in  this  court  against  James  M. 
Hyde  for  alleged  infringement  of  said  Letters  Patent 
No.  835,120,  but  denies  that  said  suit  was  fully  con- 
tested on  its  merits,  but  admits  that  said  suit  was 
presented  at  length  to  this  Court  on  briefs  and  argu- 
ments of  counsel;  admits  that  this  Court,  in  an  opin- 
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ion  filed  July  26th,  1913,  the  Court  having  jurisdic- 
tion of  the  persons  and  subject  matter  in  said  suit, 
directed  that  an  interlocutory  decree  be  entered  SS 
judging  the  validity  of  said  Letters  Patent  as  against 
James  M.  Hyde,  and  infringement  thereof  by  said 
James  M.  H3^de,  as  to  the  particular  claims  herein 
charged  to  be  the  subject  of  the  alleged  infringement 
by  the  defendant  herein;  but  denies  that  there  was 
an  adjudication  of  the  validity  of  said  Letters  Patent 
as  against  this  defendant,  or  that  this  defendant  was 
in  any  manner  affected  by  or  was  in  any  manner  a 
party  to  the  said  alleged  suit  above  referred  to;  ad- 
mits that  the  above  styled  Court  directed  the  issuance 
of  an  injunction  restraining  from  alleged  further  in- 
fringement by  the  said  James  M.  Hyde  and  a  refer- 
ence to  a  master  for  ascertaining  profits  and  damages 
to  be  awarded  against  the  said  James  M.  Hyde,  and 
admits  that  on  the  15th  of  August,  1913,  a  decree 
was  entered  as  directed  by  the  said  Court  and  that 
thereafter,  a  permanent  injunction  restraining  the  said 
James  M.  Hyde  from  further  alleged  infringement 
of  said  Letters  Patent  No.  835,120  was  issued  by  the 
above  Court.  This  answering  defendant  states  that 
thereafter,  and  after  the  entry  of  said  decree,  James 
M.  Hyde,  the  defendant  in  the  said  action  above  re- 
ferred to,  duly  and  regularly  in  compliance  with  the 
laws  governing  such  matters  and  in  compliance  with 
the  rules  of  this  Court  and  all  other  Courts  having 
jurisdiction  over  the  said  action,  duly  and  regularly 
perfected  an  appeal  in  the  case  of  the  above-mentioned 
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plaintiff  and  another  against  the  said  James  M.  Hyde, 
and  that  said  appeal  was  duly  and  regularly  allowed 
by  a  Judge  of  the  Circuit  Court  of  Appeals,  of  the 
Ninth  Circuit,  and  that  said  action  above  referred  to 
is  now  on  appeal,  and  that  the  said  cause  will  shortly 
be  presented  to  the  said  Circuit  Court  of  Appeals  of 
the  Ninth  Circuit  for  final  adjudication  and  hearing; 
and  defendant  further  avers  that  the  said  patent  in 
suit  by  reason  of  said  appeal  to  the  said  Circuit  Court 
of  Appeals  has  not  been  within  the  meaning  of  the 
law  adjudicated  and  that  the  rights  of  the  said  plain- 
tiff above-named  and  the  said  James  M.  Hyde  to  the 
use  of  the  alleged  process  has  not  been  fully  determ- 
ined and  designated  by  the  Circuit  Court  of  Appeals. 
Further  answering  the  allegations  contained  in  para- 
graph 7,  this  defendant  denies  each  and  every  allega- 
tion contained  therein  not  hereinbefore  specifically  ad- 
mitted or  denied. 

vni. 

Answering  the  allegations  contained  in  paragraph  8 
of  plaintiff's  bill  of  complaint,  this  defendant  denies 
that  it  confederated  with  the  said  James  M.  Hyde,  or 
any  other  person,  or  at  all,  in  the  alleged  acts  of  in- 
fringement, or  any  act  of  infringement  complained  of 
in  the  said  alleged  suit  against  the  said  James  M. 
Hyde,  or  at  all;  denies  that  it  was  an  actual  defendant 
therein,  or  a  defendant  therein  at  all;  denies  that  it 
conducted  the  defense  of  said  suit  and  denies  that  it 
paid  all  the  expenses  thereof,  or  any  of  the  expenses 
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thereof,  except  as  hereinafter  set  forth;  denies  that  it 
paid  the  said  James  M.  Hyde  for  his  services  in  assist- 
ing in  the  defense  of  said  alleged  suit.  This  defend- 
ant avers  that  the  said  James  M.  Hyde  paid  the  ex- 
penses of  the  defense  of  the  said  suit  with  the  exclu- 
sive right  in  Silver  Bow  County,  Montana,  to  the  pro- 
cess owned  by  the  said  James  M.  Hyde  and  covered 
by  United  States  Patent  No.  1,022,085,  that  exclusive 
right  being  granted  to  this  defendant  herein  for  such 
sum  of  money  as  was  or  is  necessary  to  cover  the  ex- 
penses involved  in  the  defense  of  the  said  suit.  De- 
nies that  the  alleged  acts  decreed  in  the  said  suit  re- 
ferred to  to  be  acts  of  infringement  were  carried  on 
under  certain  Letters  Patent  issued  to  the  said  James 
M.  Hyde  on  April  22nd,  1912,  No.  1,022,085;  admits 
that  since  the  commencement  of  the  said  suit  of  the 
plaintiff  and  another  against  James  M.  Hyde,  the  said 
James  M.  Hyde  assigned  to  the  defendant  herein  all 
of  the  right,  title  and  interest  of  the  said  James  M. 
Hyde  in,  to  and  under  his  said  Letters  Patent  No. 
1,022,085,  for,  to  and  in  the  County  of  Silver  Bow 
and  State  of  Montana;  denies  that  any  acts  decreed 
in  the  said  suit  to  be  acts  of  infringement  were  car- 
ried on  by  the  said  defendant  or  that  any  act  was 
carried  on  by  the  said  defendant;  admits  that  the  said 
James  M.  Hyde  carried  on  operations  in  the  mill  of 
the  defendant  and  had  working  with  him  certain  em- 
ployees of  the  defendant  but  denies  that  any  act  in 
which  the  defendant's  employees  participated  infringed 
upon  the  alleged  patent  of  the  plaintiff  herein;  denies 
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that  the  defendant  herein  has  continued  the  use  of  said 
alleged  process  in  the  identical  apparatus  or  any  ap- 
paratus used  by  the  said  James  M.  Hyde,  or  has  con- 
tinued the  use  of  said  process  as  practised  by  the  said 
James  M.  Hyde  at  all;  denies  that  this  defendant  is 
a  joint  tort  feasor  with  the  said  James  M.  Hyde  in 
the  acts  alleged  to  have  been  decreed  to  be  infringe- 
ments; denies  that  this   defendant  is   in  privity  with 
the  said  James  M.  Hyde,  or  any  other  person  or  is 
bound  by  the  said  decree  against  the  said  James  M. 
Hyde,  or  any  other  person,  or  is  bound  by  any  decree 
at  all:  denies  that  this  defendant  is  a  tort  feasor  at  all; 
denies  that  this  defendant  is  using  the  alleged  process 
of  the  plaintiff  above-named  or  the  said  alleged  pro- 
cess of  the  said  Hyde.     This  defendant  avers  that  the 
flotation  process  for  the  concentration  of  ore  now  and 
heretofore  practised  and  used  by  it  was  devised  and 
developed  by  its  employees ;  that  in  the  devising  and  de- 
veloping of  said  process  neither  defendant  nor  its  em- 
ployees derived  any  information  or  assistance  of  any 
kind  from  the  said  patent  No.  835,120;  that  defendant 
does  not  and  never  has  practised  or  used  the  flotation 
process  described  in  said  alleged  patent  of  the  plain- 
tiff's, nor  any  flotation  process  in  the  mode  described 
in  said  patent;  that  the  apparatus   described   in  said 
patent  as  the  instrumentality  for  practising  the  alleged 
process   set   forth   in   said   patent   is    inoperative,    im- 
practical and  useless;  that  no  practical,  profitable  or 
commercial  result  can  be  obtained  from  any  operations 
or  apparatus  described  in  said  patent. 
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Further  answering  the  allegations  contained  in  para- 
graph 8,  defendant  denies  each  and  every  allegation 
contained  in  said  paragraph  not  hereinbefore  specific- 
ally admitted  or  denied. 


IX. 


Answering  the  allegations  contained  in  paragraph  9, 
this  defendant  admits  that  prior  to  the  commencement 
of  said  suit  against  James  M.  Hyde,  the  plaintiff  made 
claims  to  the  defendant  in  this  suit  that  it  claimed 
certain  rights  vmder  said  Letters  Patent  No.  835,120, 
but  this  defendant  denies  that  the  plaintiff  in  fact  had 
any  rights  under  said  Letters  Patent  No.  835,120. 
This  defendant  admits  that  it  was  advised  of  the 
proceedings  in  the  said  suit  of  Minerals  Separation, 
Limited,  and  another,  against  James  M.  Hyde;  ad- 
mits that  the  above  styled  Court  in  said  action  issued 
a  permanent  injunction  in  pursuance  of  said  decree 
against  the  said  James  M.  Hyde;  admits  that  the  said 
injunction  and  decree  was  directed  to  the  said  James 
M.  Hyde,  his  confederates  and  associates,  but  de- 
nies that  this  defendant  was  at  any  time  or  is  now 
a  confederate  or  associate  with  the  said  James  M. 
Hyde,  and  denies  that  it  was  in  anywise,  or  at  all, 
bound  or  affected  by  said  decree  or  said  injunction; 
admits  that  a  copy  of  said  decree  was  served  upon  this 
defendant;  denies  that  this  defendant  has  ever  in- 
fringed the  said  Letters  Patent  or  has  continued  to 
infringe  the  said  Letters  Patent  in  defiance  of  the 
decree  of  this  Court  or  of  the  injunction  issued  there- 
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on,  to  its  own  profit  or  to  the  damage  of  the  plain- 
tiff, or  has  it  at  any  time,  or  at  all,  infringed  the  said 
Letters  Patent;  denies  that  there  was  ever  a  decree 
of  this  Court  or  an  injunction  of  this  Court  issued 
which  in  any  manner  affected  the  above-named  de- 
fendant in  the  use  of  a  flotation  process,  or  otherwise, 
or  at  all. 

Denies  each  and  every  allegation  contained  in  para- 
graph 9  of  plaintiff's  bill  of  complaint  not  hereinbe- 
fore specifically  admitted  or  denied. 

X. 

Denies  each  and  every  allegation  contained  in  plain- 
tiff's bill  of  complaint  not  hereinbefore  specifically 
admitted  or  denied. 

Further  answering  plaintiff's  bill  of  complaint,  this 
defendant  further  says: 

I. 

That  said  Henry  Livingstone  Sulman,  Hugh  Fitz- 
alis  Kirkpatrick-Picard  and  John  Ballot  were  not  the 
original  first  or  true  inventors  of  the  alleged  inven- 
tion in  ore  concentration  which  said  Letters  Patent 
No.  835,120  purport  to  embrace,  or  of  any  material 
or  substantial  part  thereof,  but  that,  on  the  contrary, 
said  alleged  invention  and  all  material  and  substantial 
parts  thereof  had  before  their  alleged  invention  been 
fully  and  clearly  described  or  claimed  in  the  following 
mentioned  Letters  Patent: 


Butte  &  Superior  Mining  Company.  xxiii 

LETTERS  PATENT  OF  THE  UNITED  STATES. 


345,951  July  20,  1886 

348,157  Augxist  24,  1886 

444,345  January  6,  1891 

466,753  January  5,  1892 

469,599  February  23,  1892 

471,174  March  22,  1892 

474,829  May  17,  1892 

575,669  January  19,  1897 

653,340  July  10,  1900 

676,679  June  18,  1901 

689.070  December  17,  1901 
692,643  February  4,  1902 
729,805  June  2,  1903 

735.071  Au.eust  4,  1903 
736,381  August  18,  1903 
745,960  December  1,  1903 

763.259  June  21,  1904 

763.260  June  21,  1904 
768,035  August  23,  1904 
771,075  September  27,  1904 
776,145  November  29,  1904 

777.273  December  13,  1904 

777.274  December  13,  1904 


787,814     April  18,  1905 
788,247     April  25,  1905 


793,808    July  4,  1905 


809,959     January  16,  1906 


H.  Bradford 
C.  J.  Everson 
E.  R.  Gabbett 

E.  A.  Hockley- 
A.  M.  Rouse 

C.  B.  Hebron  and 

C.  J.  Everson 
C.  B.  Hebron 
G.  Robson 

F.  E.  Elmore 

F.  E.  Elmore 
Fr^  Elmore 
FHE.'  Elmore 

J.  and  L.  Stoveken 

G.  D.  Delprat 

M.  F.  R.  Glogner 

I.  F.  Good 

A.  E.  Cattermole 

A.  E.  Cattermole 

G.  D.  Delprat 

C.  Kendall 

C.  V.  Potter 

A.  E.  Cattermole 

A.  E.  Cattermole 

H.  L.  Sulman  and 

H.  F.  Kirkpatrick- 

Picard. 
J.  D.  Wolf 
A.  E.  Cattermole 
H.  L.  Sulman  and 

H   F.  Kirkpatrick- 

Picard. 
Sulman  and  H.  F. 

Kirkpatrick- 

Picard. 
E.  B.  Kirbv 


xxiv  Minerals  Separation,  Limited,  et  al.,  vs. 

LETTERS  PATENT  OF  GREAT  BRITAIN. 

488     February  23,  1860       W.  Ilaynes 
840     January  16,  1889  Boulton  and 

Gabbettr 

12,778  June  4,  1902       Lake  (Froment) 

IL 

Also  that  prior  to  the  supposed  invention  or  dis- 
covery of  the  alleged  process  patented  in  said  Letters 
Patent  No.  835,120  by  said  Henry  Livingstone  Sul- 
man,  Hugh  Fitzalis  Kirkpatrick-Picard  and  John  Bal- 
lot each  and  every  material  and  substantial  part  of  said 
supposed  invention  or  discovery  so  patented  had  been 
invented  and  used  by  and  was  known  to  the  follow- 
ing named  persons,  and  was  fully  described  in  applica- 
tions for  Letters  Patent  of  the  United  States  de- 
posited and  filed  by  said  persons  in  the  United  States 
Patent  Office  prior  to  the  supposed  invention  or  dis- 
covery of  said  alleged  process  set  forth  in  said  Let- 
ters Patent  No.  835,120  by  said  Sulman,  Kirkpatrick- 
Picard  and  Ballot;  that  said  applications  were  so  de- 
posited and  filed  in  the  United  States  Patent  Office 
and  that  Letters  Patent  of  the  United  States  were 
granted  upon  said  applications  as  set  forth  below: 

Morit^  F.  R.  Glogner,  a  resident  of  Freiburg,  in 
the  Kingdom  of  Prussia,  German  Empire,  on  January 
27,  1903,  deposited  and  filed  in  the  United  States 
Patent  Office  his  application  for  Letters  Patent  of  the 
United  States,  and  that  Letters  Patent  No.  736,381 
were  granted  thereon  upon  August  18,  1903. 

Israel  F.   Good,  a  resident  of  Allentown,   Pennsyl- 
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vania,  on  October  1,  1902,  deposited  and  filed  in  the 
United  States  Patent  Office,  his  appHcation  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters 
Patent  No.  745,960  were  granted  thereon  upon  De- 
cember 1,  1903. 

Guillaume  D.  Delprat,  a  resident  of  Broken  Hill, 
Australia,  on  January  2,  1903,  deposited  and  filed  in 
the  United  States  Patent  Office  his  application  for 
Letters  Patent  of  the  United  States,  and  that  Letters 
Patent  No.  768,035  were  granted  thereon  upon  August 
23,  1904. 

Cosmo  Kendall,  a  resident  of  Upper  Norwood, 
Surrey,  England,  on  July  21,  1903,  deposited  and 
filed  in  the  United  States  Patent  Office  his  applica- 
tion for  Letters  Patent  of  the  United  States,  and  that 
Letters  Patent  No.  771,075  were  granted  thereon  up- 
on September  27,   1904. 

Charles  V.  Potter,  a  resident  of  Balaclava,  Vic- 
toria, Australia,  on  January  14,  1902,  deposited  and 
filed  in  the  United  States  Patent  Office  his  applica- 
tion for  Letters  Patent  of  the  United  States,  and  that 
Letters  Patent  No.  776,145  were  granted  thereon  upon 
November  29,  1904. 

Arthur  E.  Cattermole,  a  resident  of  Highgate,  Lon- 
don, England,  on  September  28,  1903,  deposited  and 
filed  in  the  United  States  Patent  Office  his  applica- 
tion for  Letters  Patent  of  the  United  States,  and  that 
Letters  Patent  No.  777, 27 o  were  granted  thereon  upon 
December  13,  1904. 
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Arthur  E.  Cattermole,  Henry  L.  Sulman  and  Hugh 
F.  Kirkpatrick-Picard,  all  residents  of  London,  Eng- 
land, on  March  29,  1904,  deposited  and  filed  in  the 
United  States  Patent  Office  their  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters 
Patent  No.  777,274  were  granted  thereon  upon  De- 
cember 13,  1904. 

Arthur  E.  Cattermole,  Henry  L.  Sulman  and  Hugh 
F.  Kirkpatrick-Picard,  all  residents  of  London,  Eng- 
land, on  March  29,  1904,  deposited  and  filed  in  the 
United  States  Patent  Office  their  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters 
Patent  No.  788,247  were  granted  thereon  upon  April 
25,  1905. 

Henry  L.  Sulman  and  Hugh  F.  Kirkpatrick-Picard, 
residents  of  London,  England,  on  October  5,  1903, 
deposited  and  filed  in  the  United  States  Patent  Office 
their  application  for  Letters  Patent  of  the  United 
States,  and  that  Letters  Patent  No.  793,808  were 
granted  thereon  upon  July  4,   1905. 

Alfred  Schwarz,  a  resident  of  New  York  City,  New 
York,  on  April  19,  1905,  deposited  and  filed  in  the 
United  States  Patent  Office,  his  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters 
Patent  No.  807,501  were  granted  thereon  upon  De- 
cember 19,  1905. 

Alfred  Schwarz,  a  resident  of  New  York  City, 
New  York,  on  May  27,  1904,  deposited  and  filed  in 
the  United  States  Patent  Office,  his  application  for 
Letters  Patent  of  the  United  States,  and  that  Letters 
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Patent  No.  807,503  were  granted  thereon  upon  De- 
cember 19,  1903. 

Edmund  B.  Kirby,  a  resident  of  Rossland,  Canada, 
on  December  14,  1903,  deposited  and  filed  in  the 
United  States  Patent  Office  his  appHcation  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters 
Patent  No.  809,959  were  granted  thereon  upon  Janu- 
ary 16,  1906. 

Edmund  B.  Kirby,  a  resident  of  Rossland,  Canada, 
on  December  17,  1903,  deposited  and  filed  in  the 
United  States  Patent  Office  his  application  for  Letters 
Patent  of  the  United  States,  and  that  Letters  Patent 
No.  838,626  were  granted  thereon  upon  December  18, 
1906, 

Also  patented  or  described  and  contained  in  other 
Letters  Patent,  the  dates,  numbers  and  grantees  of 
which  this  defendant  is  not  now  able  to  specify,  but 
prays  to  be  allowed  hereafter  to  add  by  amendment  of 
this  answer  or  otherwise,  if  it  shall  become  necessary. 

Also  illustrated  and  described  in  printed  publica- 
tions, the  names  and  dates  of  which  defendant  is 
not  able  to  specify,  but  prays  to  be  allowed  hereafter 
to  add  to  this  answer  by  amendment  or  otherwise,  if 
it  shall  become  necessary. 

IIL 

This  defendant  avers  that  for  the  purpose  of  de- 
ceiving the  public  the  description  and  specification 
filed  by  the  said  patentees  in  the  Patent  Office  was 
in   some   particulars   made   to   contain   more   than   the 
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whole  truth  relative  to  their  alleged  invention  or  dis- 
covery and  more  than  is  necessary  to  produce  the  de- 
sired effect,  and  that  in  other  particulars  the  said  des- 
cription and  specification  w^as  made  to  contain  less 
than  the  whole  truth  relative  to  their  alleged  inven- 
tion or  discovery. 


IV. 


This  defendant  says  that  the  said  patentees,  Henry 
Livingstone  Sulman,  Hugh  Fitzalis  Kirkpatrick-Picard 
and  John  Ballot  and  said  plaintiff  here.  Minerals  Sep- 
aration, Limited,  have  admitted  that  the  alleged  in- 
vention, which  said  Letters  Patent  No.  835,120  pur- 
port to  embrace,  and  each  and  every  material  and 
substantial  part  thereof  was  old  and  known  to  others 
prior  to  their  alleged  invention  and  discovery  thereof, 
and  have  stated  that  said  alleged  invention  was  the  in- 
vention of  others,  and  that  said  patentees  made  said 
admissions  and  statements  in  the  following  described 
Letters  Patent,  and  in  the  applications  therefor  and 
proceedings  in  the  United  States  Patent  Office  relat- 
ing thereto,  and  also  in  other  patents,  documents  and 
writings : 

LETTERS  PATENT  OF  THE  UNITED  STATES. 

793,808,  Sulman  &  Kirkpatrick-Picard,  application  filed 
October  5,   1903,  patented  July  4,   1905. 

835,143,  Henry  L.  Sulman,  application  filed  October 
20,   1905,   patented  November  6,    1906. 
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835,479,  Sulman,  Kirkpatrick-Picard  &  Ballot,  applica- 
tion filed  May  20,  1905,  patented  November 
6,  1906. 

879,985,  Sulman,  Kirkpatrick-Picard  8:  Ballot,  applica- 
tion filed  February  20,  1905,  patented  Febru- 
ary 25,  1908. 

LETTERS  PATENT  OF  GREAT  BRITAIN. 

17,109,  August  6,  1903,  Cattermole,  Sulman  &  Kirk- 
patrick-Picard. 

20,419,  September  22,   1903,  Sulman  &  Kirkpatrick- 
Picard. 
5,260,  March  13,   1905,  Sulman,  Kirkpatrick-Picard 
&  Ballot. 

19,709,  September  19,  1905,  Sulman. 

26,712,  December    21,    1905,    Sulman,    Kirkpatrick- 
Picard  &  Ballot. 

23,870,  October      14,      1910,     Minerals     Separation, 
Limited,   and   Nutter. 

23,949,  October  15,   1910,  Nutter,  Hoover  and  Min- 
erals Separation,  Limited. 


V. 


Defendant,  further  answering,  says,  that  the  plaintiff 
herein  is  not  entitled  to  the  relief  prayed  for  in  its  bill 
of  complaint,  without  this  that  there  is  any  other  mat- 
ter, cause  or  thing  in  the  said  bill  of  complaint  con- 
tained, material  or  necessary,  for  this  defendant  to 
make  answer  imto,   and  not  hereinbefore  sufficiently 
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answered,  confessed  or  avoided,  traversed  or  denied, 
is  true;  all  of  which  this  defendant  is  ready  to  aver, 
maintain  and  prove  as  this  Honorable  Court  shall 
direct  and  prays  to  be  hence  dismissed  with  its  costs 
in  this  behalf  most  wrongfully  sustained. 

BUTTE  AND  SUPERIOR  COPPER  COMPANY, 
LIMITED, 

By  A.  B.  WoLViN, 

Director. 

Sheridan,  Wilkinson  &  Scott, 
Kremer,  Sanders  &  Kremer, 

Solicitors  for  Defendant. 

Thomas  F.  Sheridan, 
Walter  A.  Scott, 
J.  Bruce  Kremer, 

Of  Counsel. 


UNITED  STATES  OF  AMERICA, 
DISTRICT  OF  MONTANA, 
COUNTY  OF  SILVER  BOW.— ss. 

A.  B.  Wolvin,  being  first  duly  sworn  on  oath, 
deposes  and  says: 

That  he  is  a  director  of  Butte  and  Superior  Cop- 
per Company,  Limited,  the  defendant  named  in  the 
foregoing  answer ;  that  he  has  read  the  same  and  knows 
the  contents  thereof,  and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  the  matters  therein  alleged 
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on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true.  He  further  states  that  he  makes 
this  verification  for  and  on  behalf  of  said  defendant 
corporation. 

A.    B.   WOLVIN. 

Subscribed;  and  sworn  to  before  me 
this  2$ih  day  of  October,  1913. 
E.  F.  O'Flynn, 

Notary  Public  in  and  for  the  State 
of  Montana,  residing  at  Butte, 
Montana. 

My  commission  expires  May  16th, 
1914. 

(Notarial  Seal.) 

UNITED  STATES  OF  AMERICA, 
DISTRICT  OF  MONTANA, 
COUNTY  OF  SILVER  BOW, ss. 

J.  Bruce  Kremer,  being  first  duly  sworn  on  oath, 
deposes  and  says: 

That  he  is  one  of  the  solicitors  for  defendant  in  the 
above  entitled  action;  that  the  solicitors  of  record  for 
the  plaintiff  are  Henry  D.  Williams,  Esq.,  of  New- 
York  City,  New  York,  who  has  law  offices  in  the 
City  of  New  York,  New  York,  and  Odell  W.  Mc- 
Connell,  Esq.,  of  Helena,  Montana,  who  has  law  of- 
fices in  Helena,  Montana,  and  that  for  said  reason  it 
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was  impossible  for  affiant,  or  any  solicitor  for  the  de- 
fendant, personally  to  serve  upon  the  said  solicitors  for 
the  plaintiff  the  foregoing  answer,  and  that  on  the 
28th  day  of  October,  1913,  affiant  personally  served 
upon  the  said  plaintiff  and  its  solicitors  the  foregoing 
answer  by  depositing  a  true  copy  thereof  in  the  Post 
Office  in  the  City  of  Butte,  Montana,  with  sufficient 
postage  prepaid  thereon,  said  copy  of  said  answer 
then  and  there  being  enclosed  in  an  envelope  and  ad- 
dressed to  Odell  W.  McConnell,  Esq.,  Attorney  at 
Law,  Helena,   Montana. 

J.   Bruce  Kremer. 

Subscribed  and  sworn  to  before  me 
this  28th  day  of  October,  1913. 
E.  F.  O'Flynn, 

Notary  Public  in  and  for  the  State  of 
Montana.  My  commission  ex- 
pires May   16,   1914. 

(Notarial   Seal.) 

FILED:     Oct.  28,  1913. 

Geo.  W.  Sproule,  Clerk, 

By  Harry  H.  Walker,  Deputy. 


And  thereafter  on  March  27,  1917,  the  supplemental 
answer  of  defendant  was  filed,  being  as  follows: 
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In  the  District  Court  of  the  United  States,  for  the 
District  of  Montana. 


Minerals  Separation,  Limit- 
ed, 

Plaintiff, 

vs. 

Butte  and  Superior   Mining 

Company,,  formerly  Butte  and 

Superior     Copper     Company, 

Limited, 

Defendant. 


IN  EQUITY. 

SUPPLEMENTAL 
ANSWER 


Comes\nbwy' the  defendant  above-named,  and  with 
leave  of  court  first  had  and  received,  files  this,  its 
supplemental  answer  to  the  bill  of  complaint  heretofore 
filed  by  the  plaintiff  and  complainant  above-named, 
and  alleges: 

I. 

That  heretofore,  to-wit:  on  the  10th  day  of  Oc- 
tober, 1913,  the  above-named  plaintiff  filed  its  bill  in 
this  court  against  the  above-named  defendant;  that 
said  complaint  in  effect  charged  that  the  plaintiff  and 
defendant  were  both  corporations  and  plaintiff  was  the 
owner  and  entitled  to  United  States  Letters  Patent 
No.  835,120,  issued  on  November  3rd,  1906,  being 
a  patent  for  improvements  in  ore  concentration;  that 
on  the  29th  day  of  May,  1905,  Henry  Livingstone  Sul- 


xxxiv         Minerals  Separation,  Limited,  et  ah,  vs. 

man,  Hugh  Fitzalis  Kirkpatrick-Picard  and  John  Bal- 
lot, being  within  the  meaning  of  the  statutes  of  the 
United  States  then  in  force,  the  original,  first  and  joint 
inventors  of  ?>.   tiew  and   ncefnl   nrorpcQ  of  orf»  roncfr' 

P.  XXXIV,  L.  6,  after  "  Office  "  insert  "  an  application  for 
Letters  Patent  and  that  Letters  Patent  " 


_  ^ .,^^      ^iwtijr      u.Okjxgxx\,vA     cry 

the  applicants-^or  patent-  to  the  above-named  plain- 
tiff. Plaintiff  alleges  that  the  invention  is  of  great 
value  and  that  the  defendant  ha6^  infringed  said  Let- 
ters Patent  and  particularly  claims  1,  2,  3,  5,  6,  7, 
9,  10,  11  and  12,  of  said  patent;  plaintiff  further  alleg- 
ing that  another  suit  was  filed  by  the  plaintiff  herein 
and  another  against  James  M.  Hyde  and  that  the 
above  styled  court  rendered  a  decree  in  favor  of  the 
above-named  plaintiff  and  its  co-plaintiff;  that  the 
said  Hyde  confederated  with  the  defendant  in  the 
alleged  infringement  of  said  patent,  plaintiff  herein 
praying  for  a  permanent  injunction  and  an  injunc- 
tion pendente  lite  and  that  its  patent  be  declared  valid 
and  for  an  accounting.  Reference  is  hereby  made  to 
the  original  bill  of  complaint  for  a  more  complete 
statement  of  the  contents  thereof,  said  bill  of  com- 
plaint being  of  the  records  and  files  of  this  court  in 
the  above  entitled  action. 

IL 

That  on  or  about  the  28th  day  of  October,   1913, 
the  defendant  interposed  its  answer  to  the  bill  of  com- 
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plaint  wherein,  after  admitting  that  the  plaintiff  is  a 
corporation  and  that  the  suit  is  brought  under  the 
Patent  Laws  of  the  United  States,  the  defendant  de- 
nies each  and  all  of  the  allegations  of  the  complaint, 
and  particularly  the  allegations  with  reference  to  in- 
fringement of  said  patent,  or  any  of  the  claims  thereof, 
the  validity  of  each  and  every  claim  contained  in  said 
patent,  and  any  confederation  with  the  said  defend- 
ant James  M.  Hyde. 

III. 

Further  answering  said  bill  the  defendant  set  up  as 
a»-additional  defense  that  Henry  Livingstone  Sulman, 
Hugh  Fitzalis  Kirkpatrick-Picard  and  John  Ballot  were 
not  the  original,  first  -Of-  true  inventors  of  the  alleged 
mvention  in  ore  concentration,  which  said  Letters 
Patent  No.  835,120  purport  to  embrace,  or  any  material 
or  substantial  part  thereof,  because  the  same  was  fully 
and  clearly  described  or  claimed  in  the  list  of  Letters 
Patent  set  forth  in  paragraph  1  of  the  affirmative 
defenses  of  said  answer;  and  the  said  defendant  set 
up  as  a  further  and  additional  defense  that  each  and 
every  material  part  of  the  supposed  invention  so  claimed 
to  have  been  patented  and  invented  by  Henry  Living- 
stone Sulman,  Hugh  Fitzalis  Kirkpatrick-Picard  and 
John  Ballot  was  known  to  a  great  number  of  per- 
sons and  was  described  in  applications  for  Letters 
Patent  of  the  United  States  deposited  by  persons  in 
the  United  States  Patent  Office  prior  to  the  supposed 
invention  and  discovery  of  the  alleged  process  set  forth 
in  said  Letters  Patent  No.  835,120,  as  set  forth  in  para- 


xxxvi         Minerals  Separation,  Limited,  et  al.,  vs. 

graph  2  of  the  affirmative  defenses  contained  in  de- 
fendant's answer,  and  the  said  defendant  claimed  as 
an  affirmative  defense  that  for  the  purpose  of  deceiv- 
ing the  pubUc  the  description  and  specifications  filed 
by  the  patentees  in  the  Patent  Office  for  said  patent 
were  in  some  particulars  made  to  contain  more  than 
the  whole  truth  relative  to  their  alleged  invention  and 
discovery  and  more  than  is  necessary  to  produce  the 
desired  effect  and  that  in  other  particulars  the  said 
description  and  specifications  were  made  to  contain 
less  than  the  whole  truth  relative  to  their  alleged  in- 
vention or  discovery  as  set  forth  in  paragraph  3  of  the 
affirmative  defenses  of  the  defendant;  and  the  said 
defendant  set  forth  as  a  further  additional  defense 
that  the  said  patentees  aforesaid  have  admitted  that  the 
alleged  invention,  which  said  Letters  Patent  No.  835,- 
120  purport  to  embrace,  and  each  and  every  material 
and  substantial  part  thereof,  was  old  and  known  to 
others  prior  to  said  alleged  invention  and  that  said 
admissions  were  made  in  the  Letters  Patent  as  set 
forth  in  paragraph  4  of  the  affirmative  defenses  of 
the  defendant  contained  in  its  answer.  Reference  is 
hereby  made  to  the  original  answer  herein  filed  by 
the  defendant  for  a  more  complete  statement  of  the 
contents  thereof,  which  said  answer  is  of  the  files  and 
records    of    this    court    in    the    above    entitled    action. 

IV. 

That    said    issues    became    joined    by    the    filing   of 
said  answer;  that  from  the  date  of  the  filing  of  said 
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answer  the  Sisu4-case  was  and  still  is  at  issue;  that 
since  the  filing  of  said  answer  the  case  of  Minerals 
Separation  and  another  against  James  M.  Hyde  was, 
on  appeal  from  the  above  styled  court,  considered  by 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
the  said  Circuit  Court  of  Appeals  in  May,  1914,  re- 
versed and  set  aside  the  decree  of  the  above  styled 
court  in  favor  of  the  above-named  plaintiff  and  an- 
other and  against  James  M.  Hyde,  and  did  declare 
the  said  Patent  No.  835,120  and  all  of  the  claims 
thereof  invalid  and  of  no  force  or  effect;  that  there- 
after the  said  case  of  the  above-named  plaintiff  and 
another  versus  James  M.  Hyde  reached  the  Supreme 
Court  of  the  United  States  through  a  writ  of  certiorari 
and  was  thereafter  argued  before  the  said  Supreme 
Court  of  the  United  States  and  a  decision  therein 
rendered  by  the  Supreme  Court  of  the  United  States 
by  which  decision  the  decision  of  the  Circuit  Court 
of  Appeals  of  the  Ninth  Circuit  was  reversed  and  set 
aside  except  that  the  said  Supreme  Court  of  the  United 
States  declared  claims  9,  10  and  11  of  said  patent 
No.  835,120  invalid  and  of  no  force  and  effect,  and 
that  said  decision  so  declaring  said  claims  invalid  was 
rendered  on  the  11th  day  of  December,  1916,  and  that 
the  said  plaintiff  was  then  and  there  and  on  said 
date  duly  advised  of  the  decision  and  order  of  the 
said  Supreme  Court  of  the  United  States  upon  the 
patent  aforesaid  and  did  know  that  the  said  Supreme 
Court  of  the  United  States  had  declared  each  and  all 
of  said  claims  9,  10  and  11  invalid  and  that  said 
plaintiff  has  wholly  failed  and  unreasonably  neglected 
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and  delayed  the  filing  of  a  proper  or  any  disclaimer 
in  writing  of  the  matters  set  forth  in  claims  9,  10 
and  11  in  the  Patent  Office  of  the  United  States, 
and  has  wholly  failed  to  disclaim  in  writing  its  claim 
to  said  claims  9,  10  and  11,  or  to  any  or  either  of 
them;  that  by  reason  of  said  unreasonable  neglect 
and  delay  of  the  said  plaintiff  to  disclaim  in  writing 
each  and  all  claims  to  claims  9,  10  and  11,  the  whole 
of  said  patent  No.  835,120  had  become  wholly  void 
and  invalid  and  of  no  force  or  effect,  and  plaintiff 
cannot  rely  thereon  nor  mamtam  action  m  equity  under 
said  patent,  and  that  the  plaintiff  is  now  barred  by 
reason  of  said  unreasonable  delay  and  neglect  from 
any  relief  of  any  kind  or  nature  in  equity,  nor  can 
plaintiff  now  be  given  any  assistance  in  a  court  of 
equity  for  any  alleged  invasion  of  its  alleged  rights 
under  said  patent;  nor  can  plaintiff  maintain  an  ac- 
tion for  injunction  or  accounting  and  that  it  is  estopped 
from  any  further  proceedings  herein  by  reason  of  its 
unreasonable  delay  and  neglect  to  file  a  proper  dis- 
claimer of  the  claims  held  invalid  by  the  Supreme 
Court  of  the  United  States,  as  aforesaid,  and  in 
accordance  with  the  statutes  of  the  United  States  of 
America  in  such  cases  made  and  provided;  that  said 
defense  could  not  have  been  set  forth  in  the  original 
answer  herein  on  file  for  the  reason  that  the  acts 
and  things  herein  set  forth  in  connection  with  said 
disclaimer  were  all  subsequent  to  the  date  of  the 
filing  of  said  answer  and  subsequent  to  the  11th  day 
of  December,  1916,  the  date  vipon  which  the  Supreme 
Court  of  the  United  States  handed  down  its  decision 
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in  the  case  of  Minerals  Separation  and  another  versus 
James  M.  Hyde;  that  said  plaintiff  has  wholly  failed 
up  to  this  time  to  file  an<|/ disclaimer  whatsoever  in 
the  Patent  Office  of  the  United  States  as  required 
by  law. 

V. 

By  way  of  further  defense  herein  defendant  alleges 
that  the  said  plaintiff  is  estopped  from  asserting  or 
claiming  that  its  said  alleged  patent,  or  any  claim 
thereof,  is  infringed  by  the  use  of  an  amount  of 
oil  exceeding  five-tenths  of  one  per  cent,  on  the  weight 
of  the  ore  treated  at  a  given  time,  for  the  reason  that 
the  said  palintiff  in  a  judicial  proceeding  has  stated 
that  its  invention  was  not  practised  by  the  use  of  an 
amount  of  oil  in  excess  of  five-tenths  of  one  per  cent, 
on  the  weight  of  the  ore  treated  and  by  the  further 
statements  in  a  judicial  proceeding  that  its  invention 
was  not  reached  until  the  amount  of  oil  reached  and 
fell  below  five-tenths  of  one  per  cent,  on  the  ore  treated ; 
that  each  of  said  statements  was  made  in  a  judicial 
proceeding  in  a  court  having  jurisdiction  of  the  subject 
matter  since  the  joinder  of  issue  in  this  case;  that 
by  reason  of  said  statements  the  said  plaintiff  is  now 
precluded  and  estopped  from  asserting  in  this  court 
of  equity  that  its  invention  embraces  more  than  that 
described  and  claimed  by  it  as  aforesaid.  Defendant 
alleges  that  said  acts  immediately  last  complained  of 
did  not  occur  until  after  the  joinder  of  issue  herein 
and  the  defendant  did  not  become  acquainted  with 
the  said  facts  until  November,  1916. 
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WHEREFORE,  defendant,  having  fully  answered, 
prays  to  be  dismissed  hence  with  its  costs. 
Thomas   F.    Sheridan, 
W.  A.  Scott, 
J.  Bruce  Kremer, 
Thos.  H.  Sheridan, 
L.   P.   Sanders, 
Alf.  C.  Kremer, 

Solicitors  for  Defendant. 


Butte  &  Superior  Mining  Company.  xli 

UNITED  STATES  OF  AMERICA, 
DISTRICT   OF  MONTANA, 
COUNTY  OF   SILVER  BOW,— ss. 

J.  L.  Bruce,  being  first  duly  sworn  on  oath,  de- 
poses  and   says: 

That  he  is  an  officer,  to-wit:  the  Manager  and 
also  the  agent  of  the  above-named  defendant,  and 
makes  this  verification  in  said  capacity  for  and  on 
behalf  of  the  above-named  defendant;  that  he  has  read 
the  foregoing  supplemental  answer,  knows  the  contents 
thereof,  and  that  the  matters  and  things  therein  stated 
are  true  to  the  best  of  his  knowledge,  information 
and   belief. 

J.  L.  Bruce. 

Subscribed  and  sworn  to  before  me 
this  17th  day  of  March,  1917. 

C.    H.    TUOHY, 
Notary     Public    for    the     State    of 
Montana,  residing  at  Butte,  Mon- 
tana.   My  commission  expires  July 
7th,  1918. 

(Notarial  Seal.) 

Filed:     March  27,  1917. 

Geo   W.  Sproule,  Clerk, 
By  H.  H.  Walker,  Deputy. 
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And  thereafter  on  April  17th,  1917,  the  amendment 
to  answer  of  defendant  was  filed,  being-  as  follows: 


In  the  District  Court  of  the  United  States,  for  the 
District  of  Montana. 


Minerals  Separation,  Limit- 
ed, 

Plamtiff,  J       j^  EQUITY, 
vs.  ^ 

Butte    &    Superior    Mining  )     AMENDMENT  TO 
Company,   formerly  Butte  & 
Superior     Copper     Company, 
Limited, 

Defendant. 


ANSWER. 


Now  comes  the  defendant,  Butte  &  Superior 
Mining  Company,  and  amends  its  answer  in  the 
above  entitled  suit  in  the  following  manner,  to-wit: 

By  cancelling  the  paragraph  numbered  I  beginning 
at  Line  20,  page  12,  and  extending  to  the  bottom  of 
page  13,  and  substituting  for  the  cancelled  passage  the 
following : 

L 

(a)  That  the  supposed  invention  set  forth  in  said 
Letters  Patent,  No.  835,120,  had  been  patented  and 
had  been  described  in  printed  publications  prior  to  the 
supposed  invention  thereof  by  said  Sulman,  Kirk- 
patrick-Picard  and  Ballot,  and  had  been  patented  and 
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described  in  printed  publications  more  than  two  years 
prior  to  their  appHcation  for  a  patent  therefor;  that 
said  supposed  invention  was  patented  and  fully  des- 
cribed in  each  of  the  following  described  patents  and 
publications,  each  of  which  patents  was  granted  and 
became  a  patent  and  each  of  with  patents  and  publi- 
cations was  published  as  a  printed  publication  more 
than  two  years  prior  to  the  application  by  said  Sul- 
man,  Picard  and  Ballot  for  said  patent  No.  835,120: 

British  patent  to  William  Haynes,  No.  488,  dated 
February  23,  1860,  sealed  August  17,  1860. 

UNITED  STATES  PATENTS. 

No.  Date  of  Patent       Patentee 

348,157     Aug.  24,  1886  C.  J.  Everson 

575,669    Jan.  19,  1897  G.  Robson 

469,599     Feb.  23,  1892  A.  M.  Rouse 

PUBLICATIONS. 

The  Daily  Herald  Democrat,  published  at  Leadville, 
Colorado,  October  30,  1889. 

The  Engineering  and  Mining  Journal,  published  at 
New  York  City,  N.  Y.,  November  15,  1890. 

(b)  That  said  supposed  invention  was  patented  and 
fully  described  in  each  of  the  patents  and  publications 
set  forth  in  paragraph  (a)  hereof  and  in  the  follow- 
ing described  patents  and  publications,  each  of  which 
patents  was  granted  and  became  a  patent,  and  each 
of  which  patL-nts  and  publications  was  published  as  a 
printed  publication  prior  to  the  supposed  invention 
thereof  by  said  Sulman,  Kirkpatrick-Picard  and  Ballot. 
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No. 
736,381 
745,960 
763.259 
763,260 
763,749 

Q777,272> 
768,035 
777,274 


Date  of  Patent 
Aug.  18,  1903 
Dec.  1,  1903 
June  21,  1904 
June  21,   1904 
June  28,  1904 

Dec.  13,  1904 
Aug.  23,  1904 
Dec  .  13,  1904 


784,999  Mar.  14,  1905 

776,145  Nov.  29,  1904 

787,814  Apr.   18,  1905 

788,247  Apr.  25,  1905 


Patentee 
M.  F.  R.  Glogner 
I.  F.  Good 
A.  E.  Cattermole 
A.  E.  Cattermole 
G.     A.     Goyder     and     E. 
^LaugMon 

A.    E.    Cattermole,   H.   L. 

Sulman  and  H.  F.  Kirk- 

patrick-Picard 
G.     A.     Goyder     and     E. 
•^  Laughton 
'tS^  V.  Potter 
J.  D.  Wolf 
H.  L.  Sulman,  H.  F.  Kirk- 

patrick-Picard  and  A.  E. 

Cattermole. 


British  patent  to  Henry  Harris  Lake,  communicated 
by  Alcide  Froment,  No.  12,778,  of  1902,  applied  for 
June  4,  1902,  complete  specification  left  March  4,  1903, 
accepted  June  4,  1903,  sealed  August  18,  1903. 

Italian  patent  to  Alcide  Froment,  Regro  Genie  Vole 
43,  No.  63,723.  Regro  Attes.  Vol.  156,  No.  166,  May 
20,  1902. 

PUBLICATIONS 

The  California  Journal  of  Technology  for  Novem- 
ber, 1903,  published  at  Berkeley,  California,  by  the 
students  in  the  Applied  Science  Colleges   in  the  Uni- 
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versity  of  California,  which  contains  upon  pages  34 
to  41  an  article  by  W.  F.  Copeland,  Drury  Butler  and 
James  H.  Wise,  entitled  "Experiments  on  the  Elmore 
Process  of  Oil  Concentration." 

(c)  That  said  Sulman,  Kirkpatrick-Picard  and  Bal- 
lot were  not  the  original  or  first  inventors  or  discov- 
erers of  any  material  or  substantial  part  of  the  thing 
patented  in  and  by  said  patent  No.  835,120,  but  that 
said  supposed  invention  and  all  material  and  substan- 
tial parts  thereof  had  before  their  alleged  invention 
thereof  been  invented  by  the  several  persons  named  and 
referred  to  in  paragraphs  (a)  and  (b)  hereof,  and  by 
them  patented  and  described  as  therein  set  forth,  and 
by  others  who  fully  and  clearly  described  every  ma- 
terial and  substantial  part  of  said  supposed  invention  in 
applications  filed  by  them  in  the  United  States  Patent 
Office  for  United  States  patents  and  in  Letters  Patent 
granted  by  the  United  States,  and  that  the  following 
are  the  names  of  said  parties,  the  dates  of  the  patents 
granted  to  them,  and  the  dates  of  filing  of  the  United 
States  patent  applications  in  those  instances  where  the 
patents  were  granted  subsequent  to  the  date  of  alleged 
invention   by   Sulman,    Kirkpatrick-Picard  and   Ballot. 
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UNITED  STATES  PATENTS 


No. 

Date  of  Patent 

Patentee. 

228,004 

May 

25, 

1880 

J.  Tunbridge 

345,591 

July 

20, 

1886 

H.  Bradford 

373,113 

Nov. 

15, 

1887 

Henry  J.  Wagner 

444,345 

Jan. 

6, 

1891 

E.  R.  Gabbett 

466,753 

Jan. 

5, 

1892 

E.  A.  Hockley 

469,599 

Feb. 

23, 

1892 

A.  M.  Rouse 

471,174 

Mar. 

22, 

1892 

C.    B.    Hebron   and   C.   J 
Everson 

474,829 

May 

17, 

1892 

C.  B.  Hebron 

521,889 

June 

26, 

1894 

Joseph  Wm.  Sutton 

653,340 

July 

10, 

1900 

F.  E.  Elmore 

667,222 

Feb. 

5, 

1901 

John  W.  Ivery 

676,679 

June 

18, 

1901 

F.  E.  Elmore 

689,070 

Dec. 

17, 

1901 

A.  S.  Elmore 

692,643 

Feb. 

4, 

1902 

A.  S.  Elmore 

703,905 

July 

1, 

1902 

A.  S.  Elmore 

729,805 

June 

2, 

1903 

J.  &  L.  Stoveken 

735,071 

Aug. 

4, 

1903 

G.  D.  Delprat 

763,259 

June 

21, 

1904 

A.  E.  Cattermole 

763,859 

June 

28, 

1904 

J.  D.  Darling 

768,035 

Aug. 

23, 

1904 

G.  D.  Delprat 

770,659 

Sept. 

20, 

1904 

J.  B.  Scammell 

776,145 

Nov. 

29, 

1904 

C.  V.  Potter 
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Date  of 
No.        Date  of  Patent     Application  Patentee 

787,814     Apr.   18,  1905  May  22,  1903    J.  D.  Wolf  of  London,  Eng- 
land 
788,247     Apr.  25,  1905  Mar.  29,  1904    A.    E.    Cattermole,    H.    L. 

Sulman  and  H.  F.  Kirk- 

patrick-Picard  —  all      of 

London,  England 

793,808    July     4,  1905  Oct.      5,  1903    H.   L.   Sulman  and   H.   F. 

m  Kirkpatrick-Picard;       of 

W  London,  England 

807.502  Dec.   19,  1905  May  27,  1904    A.  Schwartz  of  New  York, 

N.  Y. 

807.503  Dec.    19,  1905  May  27,  1904    A.  Schwarz,  of  New  York, 

N.  Y. 

807.504  Dec.   19,  1905  Sept.  21,  1904    A.  Schwarz  of  New  York, 

N.  Y. 

807.505  Dec.    19,  1905  Oct.     14,  1904    A.  Schwarz  of  New  York, 

N.  Y. 

807.506  Dec.   19,  1905  Nov.     4,  1904    A.  Schwarz  of  New  York, 

N.  Y. 

809,959     Jan.    16,  1906  Dec.    14,  1903     Edmund  B.  Kirby  formerly 

of  Rossland,  British  Co- 
lumbia, now  of  St.  Louis, 
Mo. 

838,626     Dec    18,  1906  Dec.    17,  1903    Edmund  B.  Kirby,  formerly 

of  Rossland,  British  Co- 
lumbia, now  of  St.  Louis, 
Mo. 

(d)  That  said  H.  L.  Sulman,  H.  F.  Kirkpatrick- 
Picard  and  John  Ballot  unjustly  obtained  said  patent 
No.  835,120  for  that  which  was  in  fact  invented  by 
others  who  were  using  reasonable  diligence  in  adapting 
and  perfecting  the  same;  that  said  other  parties  filed  in 
the  United  States  Patent  Office  applications  for  pat- 
ents fully  describing  the  supposed  invention  set  forth  in 
said  patent  No.  835,120  and  obtained  patents  therefor; 
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the  names  of  said  other  parties,  the  dates  when  they 
filed  said  patent  applications,  the  numbers  of  the  pat- 
ents so  granted,  and  the  dates  when  said  patents  were 
granted  being  as  follows: 

Date  of  j 

No.  Date  of  Patent     Application  Patentee 

787,814     Apr.     18,  1905May  22,  1903    J.    D.    Wolf,    of    London, 

England 

788,247     Apr.   25,  1905  Mar.  29,  1904    A.    E.    Cattermole,    H.    L. 

Sulman  and  H.  F.  Kirk- 
patrick-Picard,  all  of 
London,  England. 

793,808     July      4,   1905  Oct.      5,  1903     H.    L.   Sulman   and   H.   F. 

Kirkpatrick  -  Picard,  of 
London,    England. 

807.502  Dec.    19,   1905  May  27,  1904     A.     Schwarz,    New    York, 

N.  Y. 

807.503  Dec.    19,   1905  May  27,  1904    A.     Schwarz,    New    York, 

N.  Y. 

807.504  Dec.    19,   1905  Sept.  21,  1904    A.     Schwarz,    New    York, 

N.  Y. 

807.505  Dec.    19,  1905  Oct.     14,  1904    A.     Schwarz,    New    York, 

N.  Y. 

807.506  Dec.    19,   1905  Nov.     4,  1904    A.     Schwarz,    New    York, 

N.  Y. 

809,959  Jan.  18,  1906  Dec.  14,  1903  Edmund  B.  Kirby,  former- 
ly of  Rossland,  British 
Columbia,  now  of  St. 
Louis,  Mo. 

838,626  Dec.  18,  1906  Dec.  17,  1903  Edmund  B.  Kirby,  former- 
ly of  Rossland,  British 
Columbia,  now  of  St. 
Louis,  Mo. 

FILED:    April  17,  1917. 

Geo.  W.  Sproule,  Clerk. 
By  H.  H.  Walker,  Deputy. 
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And  thereafter  on  April  17th,  1917,  the  answer  of 
defendant  was  filed,  being  as  follows,  to-wit: 


In  the  District  Court  of  the   United  States,  for  the 
District  of  Montana. 


Minerals  Separation,  Limit- 
ed, 

Plaintiff, 
vs. 
Butte    &     Superior     Copper 
Company, 

Defendant. 


IN  EQUITY. 
ANSWER. 


The  answer  of  Butte  and  Superior  Copper  Com- 
pany, Limited,  defendant,  to  the  bill  of  complaint  of 
plaintiff,  Minerals  Separation,  Limited. 

The  defendant  now  and  at  all  times  saving  and  re- 
serving unto  itself  all  and  all  manner  of  benefit  and 
advantages  of  exception  which  can  or  may  be  had  or 
taken  to  the  errors,  uncertainties  or  other  imperfections 
contained  in  the  bill  of  complaint  herein,  for  answer 
hereto,  or  to  so  much  or  such  parts  thereof  as  it  is  ad- 
vised it  is  material  to  make  answer  unto,  says  as  fol- 
lows: 


1  Minerals  Separation,  Limited,  et  al.,  vs. 

I. 

This  defendant  admits  that  plaintiff  is  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  Great  Britain  and  an  inhabitant  of  Great 
Britain,  and  has  its  principal  office  in  London,  England, 
admits  that  the  defendant  is  a  corporation  duly  organ- 
ized and  existing  under  the  laws  of  the  State  of  Ari- 
zona, and  has  a  regular  established  place  of  business  in 
the  City  of  Butte,  Silver  Bow  County,  State  of  Mon- 
tana. Denies  that  it  has  committed  acts  or  any  act  of 
infringement  at  said  place,  or  at  any  place,  or  at  any 
time,  or  at  all,  as  alleged  in  plaintiff's  bill  of  complaint, 
or  otherwise. 

II. 

Admits  that  this  suit  is  brought  under  the  patent 
laws  of  the  United  States  for  the  alleged  infringement 
of  the  United  States  Letters  Patent  No.  835,120,  issued 
November  6th,  1906,  for  alleged  improvements  in  ore 
concentration;  but  denies  that  there  has  been  any  in- 
fringement thereof  by  this  defendant. 

in. 

Denies  that  on  the  29th  day  of  May,  1905,  or  at  any 
other  time,  Henry  Livingstone  Sulman,  Hugh  Fitzalis 
Kirkpatrick-Picard  and  John  Ballot  were,  within  the 
meaning  of  the  statutes  of  the  United  States  then  in 
force,  the  original  or  first  or  joint  inventors,  or  that 
either  of  them  was,  or  that  any  of  them  were  the  orig- 
inal or  first  or  joint  inventors  of  a  certain  new  or  use- 
ful process  of  ore  concentration,  or  were  entitled  to  a 
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patent  thereon  under  the  provisions  of  said  statutes,  or 
that  they  duly  filed  in  the  United  States  Patent  Office 
an  application  for  Letters  Patent  of  said  alleged  inven- 
tion; denies  that  on  the  6th  day  of  November,  1906,  all 
of  the  requirements  of  the  statutes  having  been  duly 
complied  Vvith,  the  said  Letters  Patent  of  the  United 
States  No.  835,120  were  duly  issued  on  said  applica- 
tion to  the  said  Henry  Livingstone  Sulman,  Hugh  Fitz- 
alis  Kirkpatrick-Picard  and  John  Ballot,  or  either,  or 
any  of  them;  admits  that  a  certain  alleged  patent,  being 
No.  835,120,  was  issued  to  Henry  Livingstone  Sulman, 
Hugh  Fitzalis  Kirkpatrick-Picard  and  John  Ballot. 

Denies  each  and  every  allegation  contained  in  para- 
graph 3  of  plaintiff's  bill  of  complaint  not  hereinbe- 
fore specifically  admitted  or  denied. 

IV. 

Denies  that  it  has  any  knowledge  or  information  as 
to  whether  on  or  about  the  7th  day  of  December,  1909, 
the  said  Henry  Livingstone  Sulman,  Hugh  Fitzalis 
Kirkpatrick-Picard  and  John  Ballot  duly  or  at  all  as- 
signed to  the  plaintiff  all  right,  title  and  interest  in  and 
to  said  alleged  invention  and  alleged  Letters  Patent,  or 
that  plaintiff  is  now  the  sole  owner  of  said  alleged  in- 
vention or  Letters  Patent,  or  of  all  rights  of  action,  or 
claim,  or  demand  for  alleged  infringement  thereof  since 
said  alleged  assignment. 

V. 

Defendant  denies  that  said  alleged  invention  is  of 
great  value  or  utility;  denies  that  there  was  or  is  any 
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invention  in  the  said  alleged  patent  No.  835,120;  de- 
nies that  it  has  any  knowledge  or  information  as  to 
whether  the  plaintiff  has  been  to  great  trouble  or  ex- 
pense in  demonstrating  the  alleged  utility  thereof,  or 
in  introducing  the  same  into  extensive  commercial  use 
in  the  United  States  or  elsewhere;  denies  that  it  has 
any  knowledge  or  information  as  to  .whether  the  plain- 
tiff has  granted  numerous  licenses  for  carrying  on  said 
alleged  process  of  ore  concentration  in  the  United  States 
or  elsewhere;  denies  that  said  alleged  process  has  been 
or  is  now  being  extensively  carried  on  in  the  United 
States,  or  elsewhere;  denies  that  plaintiff  has  any  pat- 
ent upon  any  alleged  process,  and  denies  that  plaintiff 
has  the  right  to  grant  licenses  for  the  use  of  said  al- 
leged process  conditioned  on  the  payment  of  royalty 
measured  by  the  output  of  said  alleged  process  of  ore 
concentration,  or  otherwise,  or  at  all. 

Denies  each  and  every  allegation  contained  in  para- 
graph 5  of  plaintiff's  bill  of  complaint  not  hereinbefore 
specifically  admitted  or  denied. 

VI. 

Answering  the  allegations  contained  in  paragraph  6 
of  plaintiff's  bill  of  complaint,  this  defendant  denies 
that  it  has  infringed  or  is  infringing  the  said  alleged 
Letters  Patent  since  the  plaintiff  acquired  the  same  or 
at  any  other  time,  or  at  all,  by  installing  apparatus  for 
or  carrying  on  the  use  of  said  alleged  process  of  ore 
concentration,  or  in  any  other  manner,  or  at  all,  at  the 
town  of  Basin,  in  the  County  of  Jefferson,  State  of 
Montana,  or  at  the  City  of  Butte,  Silver  Bow  County. 
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State  of  Montana,  or  at  any  other  place,  or  at  all,  with- 
out the  consent  or  allowance  of  the  plaintiff,  or  at  all; 
denies  that  said  alleged  process  of  ore  concentration  al- 
leged to  have  been  carried  on  by  this  defendant  em- 
bodied the  said  alleged  invention  as  claimed  in  claims 
one  (1)  or  two  (2),  or  three  (3),  or  five  (5),  or  six 
(6),  or  seven  (7),  or  nine  (9),  or  ten  (10),  or  eleven 
(11),  or  twelve  (12),  or  any  other  claim  of  said  al- 
leged Letters  Patent;  denies  that  the  defendant  is  car- 
rying on  any  alleged  infringement  at  the  last  named 
place,  or  at  any  other  place,  or  at  all,  as  a  continuing  or 
any  act  or  threatens  to  continue  to  use  said  process  or 
to  infringe  or  threatens  to  infringe  at  all;  denies  that 
defendant  has  ever  infringed  said  alleged  patent. 

VII. 

Answering  the  allegations  contained  in  paragraph  7 
of  plaintiff's  bill  of  complaint,  defendant  admits  that 
the  plaintiff  and  another,  on  or  about  October  9th, 
1911,  brought  suit  in  this  Court  against  James  M. 
Hyde  for  alleged  infringement  of  said  Letters  Patent 
No.  835,120,  but  denies  that  said  suit  was  fully  con- 
tested on  its  merits,  but  admits  that  said  suit  was  pre- 
sented at  length  to  this  Court  on  briefs  and  arguments 
of  counsel;  admits  that  this  Court,  in  an  opinion  filed 
July  26th,  1913,  the  Court  having  jurisdiction  of  the 
persons  and  subject  matter  in  said  suit,  directed  that 
an  interlocutory  decree  be  entered  adjudging  the  va- 
lidity of  said  Letters  Patent  as  against  James  M. 
Hyde,  and  infringement  thereof  by  said  James  M. 
Hyde,  as  to  the  particular  claims  herein  charged  to  be 
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the  subject  of  the  alleged  infringement  by  the  defend- 
ant herein;  but  denies  that  there  was  an  adjudication 
of  the  validity  of  said  Letters  Patent  as  against  this 
defendant,  or  that  this  defendant  was  in  any  manner 
affected  by  or  was  in  any  manner  a  party  to  the  said 
alleged  suit  above  referred  to;  admits  that  the  above 
styled  Court  directed  the  issuance  of  an  injunction  re- 
straining from  alleged  further  infringement  by  the 
said  James  M.  Hyde  and  a  reference  to  a  master  for 
ascertaining  profits  and  damages  to  be  awarded 
against  the  said  James  M.  Hyde,  and  admits  that  on  the 
15th  of  August,  1913,  a  decree  was  entered  as  directed 
by  the  said  Court  and  that  thereafter,  a  permanent  in- 
junction restraining  the  said  James  M.  Hyde  from 
further  alleged  infringement  of  said  Letters  Patent  No. 
835,120  was  issued  by  the  above  Court.  This  answer- 
ing defendant  states  that  thereafter,  and  after  the 
entry  of  said  decree,  James  M.  Hyde,  the  defendant  in 
the  said  action  above  referred  to,  duly  and  regularly  in 
compliance  with  the  laws  governing  such  matters  and 
in  compliance  with  the  rules  of  this  Court  and  all  other 
Courts  having  jurisdiction  over  the  said  action,  duly 
and  regularly  perfected  an  appeal  in  the  case  of  the 
above  named  plaintiff  and  another  against  the  said 
James  M.  Hyde,  and  that  said  appeal  was  duly  and 
regularly  allowed  by  a  Judge  of  the  Circuit  Court  of 
Appeals,  of  the  Ninth  Circuit,  and  that  said  action 
above  referred  to  is  now  on  appeal,  and  that  the  said 
cause  will  shortly  be  presented  to  the  said  Circuit 
Court  of  Appeals  of  the  Ninth  Circuit  for  final  adjudi- 
cation and  hearing;  and  defendant  further  avers  that 
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the  said  patent  in  suit  by  reason  of  said  appeal  to  the 
said  Circuit  Court  of  Appeals  has  not  been  within  the 
meaning  of  the  law  adjudicated  and  that  the  rights  of 
the  said  plaintiff  above-named  and  the  said  James  M. 
-Hyde  to  the  use  of  the  alleged  process  has  not  been 
fully  determined  and  designated  by  the  Circuit  Court 
of  Appeals. 

Further  answering  the  allegations  contained  in  para- 
graph 7,  this  defendant  denies  each  and  every  allega- 
tion contained  therein  not  hereinbefore  specifically  ad- 
mitted or  denied. 

VIII. 

Answering  the  allegations  contained  in  paragraph  8 
of  plaintiff's  bill  of  complaint,  this  defendant  denies 
that  it  confederated  with  the  said  James  M.  Hyde,  or 
any  other  person,  or  at  all,  in  the  alleged  acts  of  in- 
fringement, or  any  act  of  infringement  com- 
plained of  in  the  said  alleged  suit  against  the 
said  James  M.  Hyde,  or  at  all;  denies  that  it  was 
an  actual  defendant  therein,  or  a  defendant  therein 
at  all;  denies  that  it  conducted  the  defense  of  said 
suit  and  denies  that  it  paid  all  the  expenses  thereof, 
or  any  of  the  expenses  thereof,  except  as  hereinafter 
set  forth;  denies  that  it  paid  the  said  James  M.  Hyde 
for  his  services  in  assisting  in  the  defense  of  said  al- 
leged suit.  This  defendant  avers  that  the  said  James 
M.  Hyde  paid  the  expenses  of  the  defense  of  the  said 
suit  with  the  exclusive  right  in  Silver  Bow  County, 
Montana,  to  the  process  owned  by  the  said  Jamics  M. 
Hyde   and   covered    by    United     States     Patent    No. 
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1,022,085,  that  exclusive  right  being  granted  to  this 
defendant  herein  for  such  sum  of  money  as  was  or  is 
necessary  to  cover  the  expenses  involved  in  the  defense 
of  the  said  suit.  Denies  that  the  alleged  acts  decreed 
in  the  said  suit  referred  to  to  be  acts  of  infringement 
were  carried  on  under  certain  Letters  Patent  issued 
to  the  said  James  M.  Hyde  on  April  22d,  1912,  No. 
1,022,085;  admits  that  since  the  commencement  of  the 
said  suit  of  the  plaintiff  and  another  against  James 
M.  Hyde,  the  said  James  M.  Hyde  assigned  to  the  de- 
fendant herein  all  of  the  right,  title  and  interest  of  the 
said  James  M.  Hyde  in,  to  and  under  his  said  Letters 
Patent  No.  1,022,085,  for,  to  and  in  the  County  of 
Silver  Bow  and  State  of  Montana;  denies  that  any 
acts  decreed  in  the  said  suit  to  be  acts  of  infringe- 
ment were  carried  on  by  the  said  defendant  or  that  any 
act  was  carried  on  by  the  said  defendant;  admits  that 
the  said  James  M.  Hyde  carried  on  operations  in  the 
mill  of  the  defendant  and  had  working  with  him  cer- 
tain employees  of  the  defendant  but  denies  that  any 
act  in  which  the  defendant's  employees  participated 
infringed  upon  the  alleged  patent  of  the  plaintiff  herein ; 
denies  that  the  defendant  herein  has  continued  the  use 
of  said  alleged  process  in  the  identical  apparatus  or 
any  apparatus  used  by  the  said  James  M.  Hyde,  or 
has  continued  the  use  of  said  process  as  practised  by 
the  said  James  M.  Hyde  at  all;  denies  that  this  de- 
fendant is  a  joint  tort  feasor  with  the  said  James  M. 
Hyde  in  the  acts  alleged  to  have  been  decreed  to  hsi 
infringements;  denies  that  this  defendant  is  in  privity 
with  the  said  James  M.  Hyde,  or  any  other  person  or 
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is  bound  by  the  said  decree  against  the  said  James  M. 
Hyde,  or  any  other  person,  or  is  bound  by  any  de 
cree  at  all;  denies  that  this  defendant  is  a  tort  feasor 
at  all;  denies  that  this  defendant  is  using  the  alleged 
process  of  the  plaintiff  above-named  or  the  said  allege*  1 
process  of  the  said  Hyde.  This  defendant  avers  that 
the  flotation  process  for  the  concentration  of  ore  now 
and  heretofore  practised  and  used  by  it  was  devised 
and  developed  by  its  employees ;  that  in  the  devising 
and  developing  of  said  process  neither  defendant  nor 
its  employees  derived  any  information  or  assistance 
of  any  kind  from  the  said  patent  No.  835,120;  that 
defendant  does  not  and  never  has  practised  or  used 
the  flotation  process  described  in  said  alleged  patent 
of  the  plaintiff's,  nor  any  flotation  process  in  the  mode 
described  in  said  patent;  that  the  apparatus  described 
in  said  patent  as  the  instrumentality  for  practising 
the  alleged  process  set  forth  in  said  patent  is  inopera- 
tive, impractical  and  useless;  that  no  practical,  profit- 
able or  commercial  result  can  be  obtained  from  any 
operations  or  apparatus  described  in  said  patent. 

Further  answering  the  allegations  contained  in  para- 
graph 8,  defendant  denies  each  and  every  allegation 
contained  in  said  paragraph  not  hereinbefore  specific- 
ally admitted  or  denied. 

IX. 

Answering  the  allegations  contained  in  paragraph 
9,  this  defendant  admits  that  prior  to  the  commence- 
ment of  said  suit  against  James  J\I.  Hyde,  the  plain- 
tiff made  claims  to  the  defendant  in  this  suit  that  it 
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claimed  certain  rights  under  said  Letters  Patent  No. 
835,120,  but  this  defendant  denies  that  the  plaintiff 
in  fact  had  any  rights  under  said  Letters  Patent  No. 
835,120.  This  defendant  admits  that  it  was  advised 
of  the  proceedings  in  the  said  suit  of  Minerals  Sep- 
aration, Limited,  and  another,  against  James  M.  Hyde; 
admits  that  the  above  styled  Court  in  said  action 
issued  a  permanent  injunction  in  pursuance  of  said 
decree  against  the  said  James  M.  Hyde;  admits  that 
the  said  injunction  and  decree  was  directed  to  the  said 
James  M.  Hyde,  his  confederates  and  associates,  but 
denies  that  this  defendant  was  at  any  time  or  is  now 
a  confederate  or  associate  with  the  said  James  M. 
Hyde,  and  denies  that  it  was  in  anywise,  or  at  all, 
bound  or  affected  by  said  decree  or  said  injunction; 
admits  that  a  copy  of  said  decree  was  served  upon  this 
defendant;  denies  that  this  defendant  has  ever  in- 
fringed the  said  Letters  Patent  or  has  continued  to 
infringe  the  said  Letters  Patent  in* defiance  of  the 
decree  of  this  Court  or  of  the  yuylgmont  issued  thereon, 
to  its  own  profit  or  to  the  damage  of  the  plaintiff,  or 
has  it  at  any  time,  or  at  all,  infringed  the  said  Letters 
Patent;  denies  that  there  was  ever  a  decree  of  this 
Court  or  an  injunction  of  this  Court  issued  which  in 
any  manner  affected  the  above-named  defendant  in 
the  use  of  a  flotation  process,  or  otherwise,  or  at  all. 
Denies  each  and  every  allegation  contained  in  para- 
graph 9  of  plaintiff's  bill  of  complaint  not  hereinbefore 
specifically  admitted  or  denied. 
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X. 

Denies  each  and  every  allegation  contained  in  plain- 
tiff's bill  of  complaint  not  hereinbefore  specifically  ad- 
mitted or  denied. 

Further  answering  plaintiff's  bill  of  complaint,  this 
defendant  further  says: 

I. 

(a)  That  the  supposed  invention  set  forth  in  said 
Letters  Patent,  No.  835,120,  had  been  patented  and 
had  been  described  in  printed  publications  prior  to  the 
supposed  invention  thereof  by  said  Sulman,  Kirk- 
patrick-Picard  and  Ballot,  and  has  been  patented  and 
described  in  printed  publications  more  than  two  years 
prior  to  their  application  for  a  patent  therefor;  that 
said  supposed  invention  was  patented  and  fully  des- 
cribed in  each  of  the  following  described  patents  and 
publications,  each  of  which  patents  was  granted  and 
became  a  patent  and  each  of  which  patents  and  publi- 
cations was  published  as  a  printed  publication  more 
than  two  years  prior  to  the  application  by  said  Sul- 
man, Picard  and  Ballot  for  said  patent  No.  835,120. 

British  patent  to  William  Haynes,  No.  488,  dated 
February  23,    1860,   sealed  August   17,    1860. 

UNITED  STATES  PATENTS, 

No.  Date  of  Patent        Patentee 

348,157     Aug.  24,  1886  C.  J.  Everson 

575,669    Jan.  19,  1897  G.  Robson 

469,599     Feb.  23,  1892  A.  M.  Rouse 
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PUBLICATIONS. 

The  Daily  Herald  Democrat,  published  at  Leadville, 
Colorado,  October  30,  1889. 

The  Engineering  and  Mining  Journal,  published  at 
New  York  City,  N.  Y.,  November  15,   1890. 

(b)  That  said  supposed  invention  was  patented  and 
fully  described  in  each  of  the  patents  and  publica- 
tions set  forth  in  paragraph  (a)  hereof  and  in  the 
following  described  patents  and  publications,  each  of 
which  patents  was  granted  and  became  a  patent,  a^d 
each  of  which  patents  and  publications  v/as  published 
as  a  printed  publication  prior  to  the  supposed  invention 
thereof  by  said  Sulman,  Kirkpatrick-Picard  and  Ballot. 

No.  Date  of  Patent     Patentee 

736,381  Aug.  18,  1903  M.  F.  R.  Glogiier 

745,960  Dec.  1,  1903  I.  F.  Good 

763.259  June  21,  1904  A.  E.  Cattermole 

763.260  June  21,  1904  A.  E.  Cattermole 
763,749  June  28,  1904  G.  A.  Goyder  and 

E.  Laughton 
768,035     Aug.  23,  1904       G.  D.  Delprat 

777.273  Dec.  13,  1904        A.  E.  Cattermole 

777.274  Dec.  13,  1904        A.    E.    Cattermole,    H.    L. 

Sulman  and  H.  F.  Kirk- 
patrick-Picard 
784,999     Mar.  14,  1905        G.  A.  Goyder  and 

E.  Lautrhton 


t5' 


776,145     Nov.  29,  1904        C.  V.  Potter 

787,814     Apr.  18,  1905        J.  D.  Wolf 

788,247  Apr.  25,  1905  H.  L.  Sulman,  H.  F.  Kirk- 
patrick-Picard and  A.  E. 
Cattermole 
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British  patent  to  Henry  Harris  Lake,  communicated 
by  Alcide  Froment,  No.  12,778  of  1902,  applied  for 
June  4,  1902,  complete  specification  left  March  4, 
1903,  accepted  June  4,  1903,  sealed  August  18,   1903. 

Italian  patent  to  Alcide  Froment,  Regro  Genie,  Vole. 
43,  No.  63,723.  Regro  Attes.  Vol.  156,  No.  166,  May 
20,  1902. 

PUBLICATIONS. 

The  California  Journal  of  Technology  for  November, 
19^3,  published  at  Berkeley,  California,  by  the  stu- 
dents in  the  Applied  Science  College  in  the  University 
of  California,  which  contains  upon  pages  34  to  41  an 
article  by  W.  F.  Copeland,  Drury  Butler  and  James 
H.  Wise,  entitled  "Experiments  on  the  Elmore  Pro- 
cess of  Oil  Concentration." 

(c)  That  said  Sulman,  Kirkpatrick-Picard  and  Bal- 
lot were  not  the  original  or  first  inventors  or  dis- 
coverers of  any  material  or  substantial  part  of  the 
thing  patented  in  and  by  said  patent  No.  835,120,  but 
that  said  supposed  invention  and  all  material  and  sub- 
stantial parts  thereof  had  before  their  alleged  inven- 
tion thereof  been  invented  by  the  several  persons 
named  and  referred  to  in  paragraph^ (a)  and  (b) 
hereof,  and  by  them  patented  and  described  as  therein 
set  forth,  and  by  others  who  fully  and  clearly  des- 
cribed every  material  and  substantial  part  of  said  sup- 
posed invention  in  application^  filed  by  them  in  the 
United  States  Patent  Office  for  United  States  patents 
and  in  Letters  Patent  granted  by  the  United  States, 
and  that  the  following  are  the  names  of  said  parties. 
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the  dates  of  the  patents  granted  to  them,  and  the 
dates  of  filing  of  the  United  States  patent  appHcations 
in  those  instances  where  the  patents  were  granted 
subsequent  to  the  date  of  alleged  invention  by  Sul- 
man,  Kirkpatrick-Picard  and  Ballot; 

UNITED  STATES  PATENTS. 


No. 

Date  of  Patent                    Patentee 

228,004 

May 

25 

1880  J.  Tunbridge 

345,951 

July 

20 

1886  H.  Bradford 

373,113 

Nov. 

15, 

1887  Henry  J.  Wagner 

444,345 

Jan. 

6, 

1891  E.  R.  Gabbett 

466,753 

Jan. 

5 

1892  E.  A.  Hockley 

469,599 

Feb. 

23 

,  1892  A.  M.  Rouse 

471,174 

Mar. 

22, 

1892  C.  B.  Hebron  and 
C.  J.  Everson 

474,829 

May 

17, 

1892  C.  B.  Hebron 

521,899 

June 

26, 

1894  Joseph  Wm.  Sutton 

653,340 

July 

10, 

1900  F.  E.  Elmore 

667,222 

Feb. 

5, 

1901  John  W.  I  very 

676,679 

June 

18, 

1901  F.  E.  Elmore 

689,070 

Dec. 

17, 

1901  A.  S.  Elmore 

692,643 

Feb. 

4, 

1902  A.  S.  Elmore 

703,905 

July 

1, 

1902  A.  S.  Elmore 

729,805 

June 

2, 

1903  J.  and  L.  Stoveken 

735,071 

Aug. 

4, 

1903  G.  D.  Delprat 

763,259 

June 

21, 

1904  A.  E.  Cattermole 

763,859 

June 

28, 

1904  J.  D.  Darling 

768,035 

Aug. 

23, 

1904  G.  D.  Delprat 

770,659 

Sept. 

20, 

1904  J.  B.  Scammell 

776,145 

Nov. 

29, 

1904  C.  V.  Potter 
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Date  of 
No.    Date  of  Patent        Application  Patentee 

787,814     Apr.   18,  1905  May    22,  1903J.    D.   Wolf   of   London, 

England 

788,247     Apr.  25,  1905  Mar.   29,  1904A.  E.  Cattermole,  H.  L. 

Sulman  and  H.  F. 
Kirkpatrick-Picard  all 
of  London,  England 

793,808    July     4,  1905  Oct.       5,  1903h.  L.  Sulman  and  H.  F. 

Kirkpatrick-Picard  o  f 
London,  England 

807.502  Dec.    19,  1905  May    27,  1904A.  Schwarz  of  New  York, 

N.  Y. 

807.503  Dec.    19,  1905  ALiy    27,  1904A.  Schwarz  of  New  York, 

N.  Y. 

807.504  Dec.    19,   1905  Sept.    21,  1904 A.  Schwarz  of  New  York, 

N.  Y. 

807.505  Dec.    19,   1905  Oct.     14,   1904A..  Schwarz  of  New  York, 

N.  Y. 

•Jb7,506  Dec.  19,  1905  Nov.  4,  1904A.  Schwarz  of  New  York, 
■■'■^'(^,  N.  Y. 

809,959  Jan.  16,  1906  Dec.  14,  1903Edmund  B.  Kirby  form- 
erly of  Rossland,  Brit- 
ish Columbia;  now  of 
St.  Louis,  Mo. 

838,626  Dec.  18,  1906  Dec.  17,  1903Edmund  B.  Kirby  form- 
erly of  Rossland,  Brit- 
ish Columbia;  now  of 
St.  Louis,  Mo. 

(d)  That  said  H.  L.  Sulman,  H.  F.  Kirkpat- 
rick-Picard and  John  Ballot  unjustly  obtained  said 
patent  No.  835,120  for  that  which  was  in  fact  in- 
vented by  others  who  were  using  reasonable  diligence 
in  adapting  and  perfecting  the  same;  that  said  other 
parties  filed  in  the  United  States  Patent  Office  appli- 
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cations  for  patents  fully  describing  the  supposed  in- 
vention set  forth  in  said  patent  No.  835,120  and 
obtained  patents  therefor;  the  names  of  said  other 
parties,  the  dates  when  they  filed  said  patent  appli- 
cations, the  numbers  of  the  patents  so  granted  and 
the  dates  when  said  patents  were  granted  being  as 
follows : 

Date  of 
No.      Date  of  Patent        Application  Patentee 

787,814     Apr.    18,  1905  May    22,  1903    J.   D.  Wolfe  of  London, 

England 

788,247     Apr.  25,  1905  Mar.    29,  1904    A.  E.  Cattermole,  H.  L. 

Sulman  and  H.  F. 
Kirkpatrick-Picard  all 
of  London,  England 

793,808     July      4,   1905  Oct.       5,   1903     H.  L.  Sulman  and  H.  F. 

Kirkpatrick-Picard,  o  f 
London,  England 

807.502  Dec.    19,   1905  May    27,   1904    A.  Schwarz,  New  York, 

N.  Y. 

807.503  Dec.    19,  1905  May    27,   1904    A.  Schwarz,  New  York, 

N.  Y. 

807.504  Dec.    19,   1905  Sept.    21,   1904    A.   Schwarz,  New  York, 

N.  Y. 

807.505  Dec.    19,   1905  Oct.     14,   1904     A.  Schwarz,  New  York, 

N.  Y. 

807.506  >  Dec.    19,   1905   Nov.      4,  1904    A.  Schwarz,  New  York, 

N.  Y. 

809,959  Jan.  \?.,  1906  Dec.  14,  1903  Edmund  B.  Kirby,  form- 
erly of  Rossland,  Brit- 
ish Columbia;  now  of 
St.  Louis,  Mo. 

838,626     Dec.    \K  1^06   Dec.     \7,  1903     Edmuni  B.  Kirby,  form- 

'  erly  of  Rossland,  Brit- 
ish {'Columbia;  now  of 
St.  Louis,  Mo. 
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11. 

Also  that  prior  to  the  supposed  invention  or  dis- 
covery of  the  alleged  process  patented  in  said  Let- 
ters Patent  No.  835,120  by  said  Henry  Livingstone 
Sulman,  Hugh  Fitzalis  Kirkpatrick-Picard  and  John 
Ballot  each  and  every  material  and  substantial  part 
of  said  supposed  invention  or  discovery  so  patented 
had  been  invented  and  used  by  and  was  known  to 
the  following  named  persons,  and  was  fully  des- 
cribed in  applications  for  Letters  Patent  of  the  United 
States  deposited  and  filed  by  said  persons  in  the 
United  States  Patent  Office  prior  to  the  supposed 
iigivention  or  discovery  of  said  alleged  process  set 
forth  in  said  Letters  Patent  No.  835,120  by  said 
Sulman,  Kirkpatrick-Picard  and  Ballot;  that  said 
applications  were  so  deposited  and  filed  in  the  United 
States  Patent  Office  and  that  Letters  Patent  of  the 
United  States  were  granted  upon  said  applications  as 
set  forth  below: 

Moritz  F.  R.  Glogner,  a  resident  of  Freiburg,  in 
the  Kingdom  of  Prussia,  German  Empire,  on  Janu- 
ary 27,  1903,  deposited  and  filed  in  the  United  States 
Patent  Office  his  application  for  Letters  Patent  of 
the  United  States,  and  that  Letters  Patent  No.  736,381 
were   granted   thereon   upon   Aug.    18,    1903. 

Israel  F.  Good,  a  resident  of  Allentown,  Pennsyl- 
vania, on  October  1,  1902,  deposited  and  filed  in  the 
United  States  Patent  Office,  his  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters 
Patent  No.  745,960  were  granted  thereon  upon  De- 
cember  1,   1903. 
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Guillaume  D.  Delprat,  a  resident  of  Broken  Hill, 
Australia,  on  January  2,  1903,  deposited  and  filed 
in  the  United  States  Patent  Office  his  application  for 
Letters  Patent  of  the  United  States,  and  that  Letters 
Patent  No.  768,035  were  granted  thereon  upon  August 
23,  1904. 

Cosmo  Kendall,  a  resident  of  Upper  Norwood,  Sur- 
rey, England,  on  July  21,  1903,  deposited  and  filed 
in  the  United  States  Patent  Office  his  application  for 
Letters  Patent  of  the  United  States,  and  that  Let- 
ters Patent  No.  771,075  were  granted  thereon  upon 
September  27,   1904. 

Charles  V.  Potter,  a  resident  of  Balaclava,  Victoria, 
Australia,  on  January  14,  1902,  deposited  and  filed  in 
the  United  States  Patent  Office  his  application  for 
Letters  Patent  of  the  United  States,  and  that  Let- 
ters Patent  No.  776,145  were  granted  thereon  upon 
November   29,  'l904. 

Arthur  E.  Cattermole,  a  resident  of  Highgate,  Lon- 
don, England,  on  September  28,  1903,  deposited  and 
filed  in  the  United  States  Patent  Office  his  applica- 
tion for  Letters  Patent  of  the  United  States,  and  that 
Letters  Patent  No.  777,273  were  granted  thereon  upon 
Dec.   13,  1904. 

Arthur  E.  Cattermole,  Henry  L.  Sulman  and  Hugh 
F.  Kirkpatrick-Picard,  all  residents  of  London,  Eng- 
land, on  March  29,  1904,  deposited  and  filed  in  the 
United  States  Patent  Office  their  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters 
Patent  No.  777,274  were  granted  thereon  upon  De- 
cember 13,  1904. 
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Arthur  E.  Cattermole,  Henry  L.  Sulman  and  Hugh 
F.  Kirkpatrick  Picard,  all  residents  of  London,  Eng- 
land, on  March  29,  1904,  deposited  and  filed  in  the 
United  States  Patent  Office  their  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters 
Patent  No.  788,247  were  granted  thereon  upon  April 
25    1905. 

Henry  L.  Sulman  and  Hugh  F.  Kirkpatrick-Picard, 
residents  of  London,  England,  on  October  5,  1903 
deposited  and  filed  in  the  United  States  Patent  Of- 
fice their  application  for  Letters  Patent  of  the  United 
States,  and  that  Letters  Patent  No.  793,808  were 
granted  thereon  upon  Jtily  4,   1905. 

Alfred  Schwarz,  a  resident  of  New  York  City,  New 
York,  on  April  19,  1905,  deposited  and  filed  in  the 
United  States  Patent  Office,  his  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters 
Patent  No.  807,501  were  granted  thereon  upon  De- 
cember  19,   1905. 

Alfred  Schwarz,  a  resident  of  New  York  City, 
New  York,  on  May  27,  1904,  deposited  and  filed  in 
the  United  States  Patent  Office,  his  application  for 
Letters  Patent  of  the  United  States,  and  that  Letters 
Patent  No.  807,503  were  granted  thereon  upon  De- 
cember 19,  1903. 

Edmund  B.  Kirby,  a  resident  of  Rossland,  Canada, 
on  December  14,  1903,  deposited  and  filed  in  the 
United  States  Patent  Office  his  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters 
Patent  No.  809,959  were  granted  thereon  upon  Janu- 
ary  16,   1906. 
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Edmund  B.  Kirby,  a  resident  or  Rossland,  Canada, 
on  December  17,  1903,  deposited  and  filed  in  the 
United  States  Patent  Office  his  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters 
Patent  No.  838,626,  were  granted  thereon  upon  De- 
cember 18,   1906. 

Also  patented  or  described  and  contained  in  other 
Letters  Patent,  the  dates,  numbers,  and  grantees  of 
which  this  defendant  is  not  now  able  to  specify,  but, 
prays  to  be  allowed  hereafter  to  add  by  amendment 
of  this  answer  or  otherwise,  if  it  shall  become  neces- 
sary. 

Also  illustrated  and  described  in  printed  publica- 
tions, the  names  and  dates  of  which  defendant  is  not 
able  to  specify,  but  prays  to  be  allowed  hereafter  to 
add  to  this  answer  by  amendment  or  otherwise,  if  it 
shall    become   necessary. 

in. 

This  defendant  avers  that  for  the  purpose  of  deceiv- 
ing the  public  the  description  and  specification  filed 
by  the  said  patentees  in  the  Patent  Office  was  in 
some  particulars  made  to  contain  more  than  the  whole 
truth  relative  to  their  alleged  invention  or  discovery 
and  more  than  is  .necessary  to  produce  the  desired  ef- 
fect, and  that  in  other  particulars  the  said  descrip- 
tion and  specification  was  made  to  contain  less  than 
the  whole  truth  relative  to  their  alleged  invention  or 
discovery. 

IV. 

This  defendant  says  that  the  said  patentees,  Henry 
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Livingstone  Sulman,  Hugh  Fitzalis  Kirkpatrick- 
Picard  and  John  Ballot  and  said  plaintiff  herein,  Min- 
erals Separation.  Limited,  have  admitted  that  the  al- 
leged invention  which  said  Letters  Patent  No.  835,120 
purport  to  embrace,  and  each  and  every  material  and 
substantial  part  thereof,  was  old  and  known  to  others 
prior  to  their  alleged  invention  and  discovery  thereof, 
and  have  stated  that  said  alleged  invention  was  the 
invention  of  others,  and  that  said  patentees  made 
said  admissions  and  statements  in  the  following  des- 
cribed Letters  Patent,  and  in  the  applications  therefor 
and  proceedings  in  the  United  States  Patent  Office 
relating  thereto,  and  also  in  other  patents,  documents 
and  writings. 

LETTERS  PATENT  OF  THE  UNITED  STATES 

793,808,  Sulman  &  Kirkpatrick-Picard,  application 
filed  October  5,  1903,  patented  July  4,  1905. 

835,143,  Henry  L.  Sulman,  application  filed  October 
20,   1905,  patented  November  6,   1906. 

835,479,  Sulman,  Kirkpatrick-Picard  and  Ballot,  appli- 
cation filed  May  20,  1905,  patented  No- 
vember 6,   1906. 

879,985,  Sulman,  Kirkpatrick-Picard  &  Ballot,  applica- 
tion filed  February  20,  1905,  patented  Febru- 
ary 25,    1908. 

LETTERS   PATENT   OF   GREAT   BRITAIN. 

17,109,  August  6,  1903,  Cattermole,  Sulman  &  Kirk- 
patrick-Picard. 
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20,419,  September  22,   1903,   Sulman  &  Kirkpatrick- 
Picard. 
5,260,  March  13,   1905,  Sulman,  Kirkpatrick-Picard 
&  Ballot. 

19,709,  September  19,   1905,  Sulman. 

26,712,  December    21,     1905,    Sulman,    Kirkpatrick- 
Picard  &  Ballot. 

23,870,  October     14,      1910,     Minerals     Separation, 
Limited,  and  Nutter. 

23,949,  October  15,  1910,  Nutter,  Hoover,  and  Min- 
erals   Separation,   Limited. 

V. 

Defendant,  further  answering,  says  that  the  plain- 
tiff herein  is  not  entitled  to  the  relief  prayed  for  in 
its  bill  of  complaint,  without  this  that  there  is  any 
other  matter,  cause,  or  thing  in  the  said  bill  of  com- 
plaint contained,  material  or  necessary  for  this  de- 
fendant to  make  answer  unto,  and  not  hereinbefore 
sufficiently  answered,  confessed  or  avoided,  traversed 
or  denied,  is  true;  all  of  which  this  defendant  is  ready 
to  aver,  maintain  and  prove  as  this  Honorable  Court 
shall  direct,  and  prays  to  be  hence  dismissed  with  its 
costs  in  this  behalf  most  wrongfully  sustained. 

Thomas    F.    Sheridan, 

Walter  A.  Scott, 

J.  Bruce  Kremer, 

Solicitors    for   Defendant. 


Butte  &  Superior  Mining  Company.  Ixxi 

UNITED  STATES  OF  AMERICA, 
DISTRICT  OF  MONTANA, 
COUNTY  OF   SILVER  BOW,— ss. 

J.  L.  Bruce,  being  first  duly  sworn  on  oath,  de- 
poses and  says: 

That  he  is  an  officer  of  the  defendant,  Butte  and 
Superior  Copper  Company,  Limited,  to-wit:  Gen- 
eral Manager  thereof,  and  makes  this  verification  for 
and  on  behalf  of  defendant;  that  he  has  read  the  same 
and  knows  the  contents  thereof,  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  mat- 
ters therein  alleged  on  information  and  belief,  and  as 
to  those  matters  he  believes  it  to  be  true. 

J.  L.  Bruce. 

Subscribed  and  sworn  to  before  me 
this  16th  day  of  April,  191K? 

C.  K.  TUOHY, 
Notary  Public  in  and  for  the  State 
of    Montana,    residing    at    Butte, 
Montana.    My  commission  expires 
July  26th,   1915. 

(Notarial  Seal.) 

FILED:     April  17,  1917. 

Geo.  W.  Sproule,  Clerk, 
By  H.  LI.  Walker,  Deputy. 
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In  the  District  Court  of  the   United  States,  for  the 
District  of  Montana. 


MINERALS  SEPARATIONS,  LIMITED, 
MINERALS  SEPARATION  AMERI- 
CAN SYNDICATE,  LIMITED,  and  MIN- 
ERALS SEPARATION  NORTH  AMER- 
ICAN CORPORATION, 

Plaintiffs, 
vs. 
BUTTE  AND  SUPERIOR  MINING  COM- 
PANY, formerly  Butte  &  Superior  Copper 
Company,  Limited, 

Defendant. 


PLEASE  TAKE  NOTICE  that  on  April  30th,  1917, 
at  the  opening  of  the  Court  we  will  move  on  the  record 
and  proceedings  herein  for  leave  to  file  the  Supple- 
mental and  Amended  Bill  of  Complaint,  copy  of  which 
is  annexed  hereto. 

April  26,  1917. 

Yours  etc. 

Odell  W.  McConnell 
Henry  D.  Williams, 
Solicitor  and  of  Counsel  for  Plaintiffs. 
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To: 

J.  Bruce  Kremer,  Esq. 
Walter  A.  Scott,  Esq. 
Thomas  F.  Sheridan,   Esq. 

Attorneys  and  of  Counsel  for  Defendant. 

(Copy  received  Apr.  26,  1917). 

Thomas  F.  Sheridan, 
Of  Solicitor  for  Defendant. 

And  thereafter  on  May  1st,  1917,  the  supplemental 
and  amended  bill  of  complaint  of  plaintiffs  was  filed, 
being  as  follows,  to-wit: 


Ixxiv  Minerals  Separationj  Limited,  et  ai,  vs. 

In  the  District  Court  of  the   United  States,  for  the 
District  of  Montana, 


In  Equity. 


SUPPLEMENTAL  AND  AMENDED  BILL  OF 
•     COMPLAINT. 


MINERALS  SEPARATION,  LIMITED, 
MINERALS  SEPARATION  AMERI- 
CAN SYNDICATE,  LIMITED,  and  MIN- 
ERALS SEPARATION  NORTH  AM- 
ERICAN CORPORATION, 

Plaintiffs, 
'  vs. 
BUTTE  AND  SUPERIOR  MINING  COM- 
PANY, formerly  Butte  and  Superior  Cop- 
per Company,  Limited, 

Defendant. 


Now  comes  the  plaintiffs  above  named,  and,  with 
leave  of  Court  first  had  and  received,  file  this  their  Sup- 
plemental and  Amended  Bill  of  Complaint  and  allege  by 
way  of  Supplement  and  Amendment: 

1.  That  heretofore,  to-wit,  on  the  10th  day  of  Oc- 
tober, 1913,  the  plaintiff  Minerals  Separation,  Limited, 
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filed  its  bill  in  this  court,  alleging  the  issue  and  its  own- 
ership, of  Letters  Patent  835,120  and  infringement  by 
the  above  named  defendant,  and  the  suit  of  said  plain- 
tiff and  another  against  James  AI.  Hyde  and  participa- 
tion therein  by  the  defendant  here  and  the  conduct  of 
the  defendant  here  so  as  to  be  estopped  thereby,  and 
praying  for  an  injunction  and  accounting  of  profits  and 
damages,  and  that  said  defendant  filed  an  Answer  and 
Amended  Answers  thereto.  Reference  is  here  made  to 
said  Bill  and  Answers  for  a  more  complete  statement  of 
the  contents  thereof. 

2.  That  the  plaintiff,  Minerals  Separation  Ameri- 
can Syndicate  Limited,  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  Great 
Britain  and  having  its  principal  office  in  London,  Eng- 
land, and  that  the  plaintiff.  Minerals  Separation  North 
American  Corporation,  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Maryland,  having  its  principal  office  and  place 
of  business  in  the  Continental  Building  in  the  City  of 
Baltimore  in  the  State  of  Maryland. 

3.  That  by  an  instrument  in  writing  dated  the  tenth 
day  of  October,  1910  (which,  or  a  duly  certified  copy 
thereof,  the  plaintiffs  will  produce  as  the  Court  may  di- 
rect) Minerals  Separation,  Limited,  plaintiff,  granted  to 
Minerals  Separation  American  Syndicate  Limited, 
plaintiff  (together  with  other  things)  the  sole  and  ex- 
clusive right,  license,  power  and  authority  to  apply,  use 
and  exercise  in  the  United  States  of  America,  the  in- 
vention and  process  of  said  Letters  Patent  No.  835,120 
for  the  term  of  two  years,  with  the  privilege  of  exten- 
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sion  for  a  further  period  of  one  year;  that  said  privi- 
lege of  extension  was  exercised,  and  that  said  exclu- 
sive license  expired  by  affluxion  of  time  on  the  tenth 
day  of  October,  1913;  that  by  an  instrument  in  writing 
dated  the  eighth  day  of  July,  1913  (which,  or  a  duly  cer- 
tified copy  thereof,  the  plaintiffs  will  produce  as  the 
Court  may  direct,  and  a  copy  of  which  is  annexed  here- 
to as  Exhibit  A),  Minerals  Separation  Limited,  plain- 
tiff, entered  into  an  agreement  of  sale  and  purchase 
with  Minerals  Separation  American  Syndicate  (1913) 
Limited,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  Great  Britain,  by  which 
Minerals  Separation,  Limited,  agreed  to  sell  and  Min- 
erals Separation  American  Syndicate  (1913)  Limited 
agreed  to  purchase  (along  with  other  things)  the  en- 
tire beneficial  interest  in  the  said  Letters  Patent  835,120, 
the  purchase  to  be  completed  on  or  before  the  tenth  day 
of  October,  1913;  that  by  mutual  arrangement  the  com- 
pletion of  the  purchase  by  the  assignment  of  the  said 
Letters  Patent  835,120  (and  others)  was  deferred  pend- 
ing the  litigation  against  James  M.  Hyde  and  other  liti- 
gation; that  by  mutual  arrangement  the  completion  of 
the  payment  of  the  full  consideration  to  Minerals  Sep- 
aration, Limited,  plaintiff,  was  deferred  until  on  or 
about  the  sixth  day  of  October,  1916,  and  thereupon  the 
entire  beneficial  interest  in  said  Letters  Patent  835,120 
vested  in  said  Minerals  Separation  American  Syndi- 
cate (1913)  Limited;  that  by  an  instrument  in  writing 
dated  the  7th  day  of  December,  1916  (which,  or  a  duly 
certified  copy  thereof  the  plaintiffs  will  produce  as  the 
Court  may  direct,  and  a  copy    of    which    is    annexed 
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hereto  as  exhibit  B)  Minerals  Separation  American 
Syndicate  (1913)  Limited  sold,  assigned  and  trans- 
ferred to  Minerals  Separation  North  American  Cor- 
poration, plaintiff,  all,  the  right,  title  and  interest  in 
and  to  said  Letters  Patent  835,120  to  which  it  then 
was,  or  might  thereafter  become  entitled,  and  all 
moneys  due  and  to  grow  due,  royalties  due  and  to  grow 
due,  claims  and  demands  and  things  in  action,  of  Min- 
erals Separation  American  Syndicate  (1913)  Limited; 
that  by  virtue  of  the  premises  the  plaintiffs  became  and 
now  are  the  sole  owners  of  said  Letters  Patent  835,120 
and  of  all  claims  and  demands  and  rights  of  action  for 
profits  and  damages  for  infringements  of  said  Letters 
Patent  from  the  date  of  issue  thereof. 

4.  That  in  the  suit  of  Minerals  Separation,  Limited, 
and  another  against  James  M.  Hyde,  referred  to  in 
paragraph  7  of  the  Bill  of  Complaint,  the  Circuit  Court 
of  Appeals  of  the  Ninth  Circuit  in  May,  1914,  entered 
its  decree  reversing  the  decree  of  this  Court;  that  there- 
after and  on  the  13th  day  of  January,  1917,  the  Su- 
preme Court  of  the  United  States  issued  its  Mandate 
reversing  the  decree  of  the  Circuit  Court  of  Appeals  of 
the  Ninth  Circuit  and  modifying  and  affirming  the  de- 
cree of  this  Court  and  directing  the  entry  of  a  decree 
holding  claims  1,  2,  3,  5,  6,  7,  and  12  of  said  Letters 
Patent  835,120  valid  and  infringed  and  claims  9,  10 
and  11  invalid,  as  appears  by  said  Mandate  on  file  in 
this  Court,  a  copy  of  which  is  annexed  hereto  as  Ex- 
hibit C. 

5.  That  on  the  28th  day  of  March,  1917,  Minerals 
Separation,  Limited,  plaintiff,  as  the  sole  assignee  of 
the  patentees  of  said  Letters  Patent  835,120  for  the 
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whole  of  the  United  States  and  the  territories  and  pos- 
sessions thereof,  in  view  of  the  aforesaid  decision  and 
Mandate  of  the  Supreme  Court  of  the  United  States, 
and  under  and  pursuant  to  the  laws  for  such  case  made 
and  provided,  and  without  unreasonable  neglect  or  de- 
lay, entered  its  disclaimer  of  so  much  of  the  thing 
patented  by  claims  9,  10  and  11  of  said  Letters  Patent 
835,120  as  it  did  not  choose  to  hold  or  claim  by  virtue 
of  said  Letters  Patent,  all  as  appears  by  said  disclaimer 
a  certified  copy  of  which  is  ready  here  in  Court  to  be 
produced  as  the  Court  may  direct,  and  a  copy  of  which 
is  hereto  annexed  as  Exhibit  D. 

6.  That  on  the  16th  day  of  April,  1917,  plaintiffs 
there  waiving  accounting  and  filing  proof  of  said  dis- 
claimer and  not  asking  for  costs,  a  final  decree  was 
entered  in  said  suit  of  Minerals  Separation,  Limited, 
and  another,  against  James  M.  Hyde,  decreeing  the  va- 
lidity of  claims  1,  2,  3,  5,  6,  7  and  12  of  said  Letters 
Patent  835,120,  and  infringement  thereof  by  defendant, 
and  a  perpetual  injunction,  as  appears  by  the  said  de- 
cree on  file  in  this  court,  a  certified  copy  of  which  is 
ready  to  be  produced  as  the  court  may  direct,  and  a 
copy  of  which  is  annexed  hereto  as  exhibit  E. 

7.  That  the  processes  recited  in  claims  9,  10  and  11 
of  said  Letters  Patent  835,120  as  limited  by  said  dis- 
claimer were  new  and  original  inventions  of  the  pat- 
entees thereof,  and  that  said  claims  9,  10  and  11  of 
said  Letters  Patent,  835,120  as  limited  by  said  dis- 
claimer are  good  and  valid,  and  that  the  Butte  and  Su- 
perior Mining  Company,  defendant,  subsequent  to  the 
issue  of  said  Letters  Patent  835,120  and  prior  to  the 
filing  of  the  Bill  of  Complaint  herein  and  without  the 
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license  and  allowance  of  the  plaintiffs  or  either  of  them, 
employed  processes  of  concentrating  powdered  ores  em- 
bodying and  containing  said  invention  or  inventions  in 
infringement  of  said  claims  9,  10  and  11  of  said  Let- 
ters Patent  835,120  as  limited  by  said  disclaimer,  as 
well  as  the  invention  or  inventions  of  claims  1,  2,  3,  5, 
6,  7  and  12  of  said  Letters  Patent,  and  continues  so  to 
do,  and  has  encouraged  and  induced  others  so  to  in 
fringe. 

And  plaintiff?  allege  by  way  of  amendment  to  aid 
in   substiiu^jon   of  paragraph   8  of   the   Bill   of   Com 
plaint: 

8.  On  information  and  belief,  that  prior  to  the  be- 
ginning of  the  acts  of  infringement  complained  of  in 
said  suit  of  Minerals  Separation,  Limited,  and  another, 
against  James  M.  Hyde,  the  Butte  and  Superior  Mining 
Company,  defendant  here,  invited  said  James  M.  Hyde 
to  test  the  applicability  of  flotation  to  the  ores  of  the 
Butte  and  Superior  Mining  Company;  that  thereafter 
Butte  and  Superior  Mining  Company  investigated 
through  its  own  attorneys  and  counsel  the  matter  of 
infringement  of  the  patents  of  Minerals  Separation, 
Limited,  by  such  application,  and  thereafter  entered 
into  an  agreement  with  said  James  M.  Hyde  whereby 
Hyde  was  to  give  his  knowledge  and  time  to  working 
out  such  application  of  flotation  to  the  ores  of  the  Butte 
and  Superior  Mining  Company  and  was  to  superintend 
the  erection  and  operation  of  a  plant  to  that  end  and 
was  to  be  paid  expenses  and  to  have  a  large  additional 
payment  if  the  enterprise  succeeded,  and  that  it  was 
further  agreed  between  said  Butte  and  Superior  Min- 
ing Company  and  said  Hyde  that  said  Butte  and  Su- 
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perior  Mining  Company  would  defend  said  Hyde  and 
hold  him  harmless  in  case  he  should  be  sued  by  Miner- 
als Separation,  Limited,  for  infringement  by  reason  of 
the  erection  and  operation  of  such  plant  for  said  Butte 
and  Superior  Mining  Company;  that  the  acts  of  said 
Hyde  complained  of  in  said  suit  of  Minerals  Separa- 
tion, Limited,  and  another  against  James  M.  Hyde  as 
the  acts  of  infringement  there,  consisted  in  the  opera- 
tion of  the  plant  so  erected  and  operated  by  said  Hyde 
for  the  said  Butte  and  Superior  Mining  Company;  that 
said  acts  of  infringement  by  Hyde  were  conducted  in 
the  mill  of  the  said  Butte  and  Superior  Mining  Com- 
pany, with  apparatus  and  ingredients  belonging  to  the 
said  Company,  upon  the  ore  of  said  Company,  and  for 
the  benefit  and  advantage  of  the  said  company;  that 
the  said  acts  of  infringement  by  Hyde  were  conducted 
by  the  employees  of  the  Butte  and  Superior  Mining 
Company  under  the  superintendence  of  Hyde  and  that 
in  those  operations  Hyde  was  himself  an  employee  of 
the  said  company;  that  the  Butte  and  Superior  Mining 
Company  conducted  and  controlled  the  defense  from 
the  beginning  to  the  end  of  said  suit  of  Minerals  Separ- 
ation, Limited,  and  another,  against  James  M.  Hyde, 
and  paid  all  the  expenses  thereof  and  jpaid  the  said 
James  M.  Hyde  for  his  expenses  in  assijOsjing  in  the  de- 
fense of  said  suit;  that  subsequent  to  the  beginning  of 
the  said  suit  of  Minerals  Separation,  Limited,  and  an- 
other, against  Hyde  the  latter  applied  for  and  subse- 
quently obtained  a  patent  No.  1022085  for  certain  fea- 
tures involved  in  the  said  operations  in  the  mill  of  Butte 
and  Superior  Mining  Company  charged  as  the  act  of 
infringement  there,  but  said  patent  was  granted  and 
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issued  for  what  was  not  the  invention  of  said  Hyde  or 
any  invention  over  the  art  and  the  application  for  said 
patent  was  an  after  thought  and  a  sham  and  a  device 
to  aid  in  the  defense  of  said  suit;  that  long  subsequent- 
ly and  after  the  said  suit  was  argued  at  final  hearing 
in  this  court  the  said  Hyde  granted  to  said  Butte  and 
Superior  Mining  Company  an  exclusive  license  under 
said  patent  for  the  County  of  Silver  Bow,  State  of 
Montana,  for  and  in  consideration  of  said  company's 
paying  all  the  expenses  of  the  defense  of  said  suit  and 
holding  Hyde  harmless  therein, .  but  said  license  was 
without  value  and  said  consideration  w^as  paid  for  noth- 
ing and  the  transaction  w^as  an  after  thought  and  a 
sham  and  a  device  to  avoid  the  legal  effect  of  the  actual 
relation  of  Butte  and  Superior  Mining  Company  to 
the  defense  of  said  suit;  that  the  process  introduced  by 
said  Hyde  into  the  Butte  and  Superior  Mining  Com- 
pany's plant  was  continued  in  use  by  the  said  company, 
the  defendant  here,  by  and  through  other  employees  and 
under  other  superintendence  and  in  other  plants;  that 
to  the  extent  that  the  said  Hyde  was  concerned  in  the 
said  operations  decreed  in  said  Hyde  suit  to  be  an  in- 
fringement of  said  Letters  Patent  835,120  this  defend- 
ant was  the  master  and  the  principal  and  was  a  joint 
tort  feasor  with  said  Hvde;  that  the  defendant  here 
conducted  the  defense  of  Hyde  in  said  suit  against 
Hyde  for  its  own  protection  here  and  with  the  knowl- 
edge of  the  plaintiffs  and  has  had  its  day  in  court,  in 
so  far  as  concerns  the  issues  there  raised  and  deter- 
mined, and  is  bound  by  the  said  final  decree  entered 
against  the  said  James  M.  Hyde  in  said  case  on  April 
16th,  1917,  to  that  extent,  that  is  to  say,  to  the  extent 
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that  the  Letters  Patent  in  suit  No.  835,120  are  valid  as 
to  claims  1,  2,  3,  5,  6,  7  and  12,  and  were  infringed  by 
the  acts  and  operations  there  complained  of. 

And  plaintiffs  allege  by  way  of  further  Supplement: 

9.  That  the  aforesaid  final  decree  entered  on  April 
16th,  1917,  in  said  suit  of  Minerals  Separation,  Limited, 
against  James  M.  Hyde  is  final  and  determinative 
against  the  defendant  here  as  to  the  issue  of  validity  of 
claims  1,  2,  3,  5,  6,  7  and  12  of  said  Letters  Patent 
835,120,  and  as  to  the  issue  of  infringement  of  said 
claims  by  the  acts  and  operations  there  complained  of. 

The  plaintiffs  therefore  pray: 

L  For  a  permanent  injunction  and  an  injunction 
pendente  lite  restraining  the  defendant,  its  confeder- 
ates, associates,  officers,  servants,  agents,  clerks  and 
workmen  from  any  installation  or  use  in  any  manner 
of  the  said  patented  invention  and  particularly  claims 
1,  2,  3,  5,  6,  7,  9,  10,  11  and  12  thereof,  or  any  part 
thereof,  in  violation  of  the  rights  of  the  plaintiffs  as 
aforesaid,  and  from  encouraging  and  inducing  others 
to  infringe  the  said  Letters  Patent,  and  from  defending 
other  infringers  of  said  Letters  Patent  or  reimbursing 
them  the  expense  of  defending  against  said  Letters 
Patent,  in  whole  or  in  part,  or  otherwise  aiding  or 
abetting  others  to  install  or  use  processes  of  ore  con- 
centration in  infringement  of  said  Letters  Patent. 

IL  For  an  accounting  of  profits  and  damages  and 
that  any  damages  assessed  may  be  tripled. 

IIL  For  such  other  and  further  relief  as  the  cir- 
cumstances of  the  case  may  require. 

MINERALS  SEPARATION,  LTD. 

By  John  Ballot,  Chairman. 
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MINERALS  SEPARATION  AMERICAN  SYNDI- 
CATE, LTD. 

By  JopiN  Ballot,  Chairman. 

MINERALS  SEPARATION  NORTH  AMERICAN 
CORPORATION, 

By  John  Ballot,  Cllclii iiiath 

Henry  D.  Williams,  Wm.  Houston  Kenyon,  of  Coun- 
sel; Odell  W.  McConnell,  Solicitor  and  of  Counsel. 


UNITED  STATES  OF  AMERICA 
STATE  OF  MONTANA 
COUNTY  OF  SILVER  BOW,— ss: 

JOHN  BALLOT,  being  duly  sworn,  deposes 
and  says: 

That  he  is  Chairman  of  the  Board  of  Directors  of 
Minerals  Separation,  Limited,  one  of  the  plaintiffs 
named  in  the  foregoing  Supplemental  and  Amended 
Bill  of  Complaint,  and  that  he  is  Chairman  of  Minerals 
Separation  American  Syndicate,  Limited,  another  one 
of  the  said  plaintiffs,  and  that  he  is  also  President  of 
Minerals  Separation  North  American  Corporation,  the 
third  other  plaintiff  named  in  the  foregoing  Supple- 
mental and  Amended  Bill  of  Complaint;  that  he  has 
read  the  same,  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge,  except  as  to  the 
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matters  therein  alleged  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

Subscribed  and  sworn  to  before  me  this  26th  day  of 
April,  1917. 

JOHN  G.  BAILEY,  a  Notary  Public  in  and 
for  the  State  of  Montana,  residing  at  Butte,  Mon- 
tana. 

My  commission  expires  12-10-1917. 
(Notarial  Seal.) 


EXHIBIT  "A" 

AGREEMENT  OF  JULY  8,  1913. 

BETWEEN 

MINERALS  SEPARATION  LIMITED 

AND 

MINERALS  SEPARATION  AMERICAN  SYNDI- 
CATE (1913),  LIMITED. 

AN  AGREEMENT  made  the  eighth  day  of  July, 
One  Thousand  Nine  Hundred  and  Thirteen  BE- 
TWEEN MINERALS  SEPARATION  LIMITED 
having  its  registered  office  at  62  London  Wall  in  the 
City  of  London  (hereinafter  called  the  company)  of 
the  one  part  and  MINERALS  SEPARATION 
AMERICAN  SYNDICATE  (1913)  LIMITED  hav- 
ing its  registered  office  at  62  London  Wall  aforesaid 
(hereinafter  called  the  Syndicate)   of  the  other  part. 

WHEREAS  the  Syndicate  was  incorporated  on  the 
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twenty-seventh  day  of  June  One  Thousand  Nine  Hun- 
dred and  thirteen  under  the  Companies  (ConsoHda- 
tion)  Act  1908  with  a  nominal  capital  of  Two  hundred 
and  fifty  thousand  pounds  divided  into  One  hundred 
and  tvventy-five  thousand  A  shares  of  One  pound  each 
and  Two  hundred  and  fifty  thousand  B  shares  of  Ten 
shillings  each;  AND  WHEREAS  by  Clause  2  of  the 
Articles  of  Association  of  the  Syndicate  it  is  provided 
that  the  Syndicate  shall  enter  into  the  Agreement  there- 
in referred  to  being  this  Agreement  NOW  it  is  hereby 
agreed  as  follov/s: 

1.  The  Company  shall  sell  and  the  Syndicate  shall 
purchase : 

First — The  letters  patent  and  rights  mentioned  in 
the  schedule  hereto  but  subject  to  certain  licenses 
granted  by  the  company  the  dates  of  which  and  the 
names  of  the  licensees  mentioned  therein  are  as  fol- 
lows : 

(A)  Twenty-fifth  June  One  thousand  nine  hundred 
and  twelve,  The  Cuba  Copper  Company. 

(B)  Nineteenth  November,  One  thousand  nine  hun- 
dred and  twelve,  Britannia  Mining  and  Smelting  Com- 
pany, Limited,  as  modified  by  letter  dated  seventeenth 
December  One  thousand  nine  hundred  and  twelve  from 
the  Company  to  the  said  Britannia  ]\Iining  and  Smelt- 
ing Company  Limited. 

(C)  Sixteenth  January  One  thousand  nine  hundred 
and  thirteen  the  Silverton  Mines  Limited  and  Rob- 
ert   Isinger. 

(D)  Twenty  seventh  February  One  thousand  nine 
hundred  and  thirteen  the  Ducktown  Sulphur  &  Cop- 
per and  Iron  Company  Limited. 
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(E)  Tenth  April  One  thousand  nine  hundred  and 
thirteen  The  Inspiration  Consolidated  Copper  Com- 
pany. 

(F)  Seventh  May  One  thousand  nine  hundred  and 
thirteen  The  Elm  Orlu  Mining  Company. 

(G)  Seventh  May  One  thousand  nine  hundred  and 
thirteen  The  Colusa  Parrot  Mining  and  Smelting  Com- 
pany. 

(H)  Thirteenth  May  One  thousand  nine  hundred 
and  thirteen  William  B.  McDonald  and  Louis  S.  Nobel. 

Secondly:  The  benefit^nghts  of  the  Company  of 
and  under  the  said  licenses  and  of  any  other  licenses 
that  may  be  granted  prior  to  the  completion  of  the  pur- 
chase and  Thirdly: — the  exclusive  right  so  far  as  the 
company  can  confer  the  same  to  apply  for  and  obtain 
in  the  Republic  of  Cuba  and  the  Philippine  Islands  pat- 
ents in  connection  with  any  of  the  inventions  comprised 
in  the  letters  patent  and  applications  mentioned  in  the 
schedule  hereto  and  generally  in  connection  with  pro- 
cesses and  apparatus  for  separating  different  pulveru- 
lent materials  by  oil  selection  gaseous  flotation  or  other 
surface  tension  phenomena. 

2.  Part  of  the  consideration  for  the  said  sale  shall 
be  the  sum  of  Ninety  three  thousand  seven  hundred 
and  fifty  pounds  which  shall  be  paid  and  satisfied  by 
the  allotment  to  the  company  or  its  nominee  or  nomi- 
nees of  One  hundred  and  eighty  seven  thousand  five 
hundred  fully  paid  B  shares  of  Ten  shillings  each  in 
the  Capital  of  the  Syndicate. 

3.  As  the  residue  of  the  consideration  for  the  said 
sale  the  Syndicate  shall  indemnify  the  Company  against 
all  liability  and  obligations  of  the  Company  under  or  in 
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respect  of  any  of  the  licenses  granted  by  them  and  par- 
ticulars of  which  are  set  out  in  Clause  1  hereof  and 
shall  also  indemnify  the  Company  against  all  liability 
and  obligations  of  the  Company  under  or  in  respect  of 
all  costs  and  charges  already  or  hereafter  to  be  in- 
curred by  the  Company  in  connection  with  applying  for 
and  taking  out  patents  in  the  said  Republic  of  Cuba  and 
the  Syndicate  shall  further  indemnify  the  Company 
against  the  liabilities  of  the  Company  under  a  letter 
dated  second  day  of  March  One  thousand  nine  hun- 
dred and  ten  from  the  company  to  one  James  M.  Hyde 
and  against  all  sums  which  the  Company  may  have 
been  ordered  and  may  be  ordered  to  pay  to  the  said 
James  M.  Hyde  in  connection  with  certain  litigation 
pending  between  the  company  and  the  said  James  M. 
Hyde  in  the  United  States  of  America  and  against  the 
costs,  charges  and  expenses  of  the  Company  in  con- 
nection with  the  said  litigation  and  the  Syndicate 
shall  at  once  repay  to  the  Company  all  disbursements 
already  made  by  the  Company  on  account  thereof  or 
in  connection  therewith.  The  Syndicate  shall  be  en- 
titled to  receive  all  damages  and  any  other  profits  or 
benefits  which  may  be  derived  from  or  in  connection 
with  the  said  litigation. 

The  purchase  shall  be  completed  on  or  before  the 
tenth  day  of  October  One  thousand  nine  hundred  and 
thirteen  at  the  registered  office  of  the  Syndicate  when 
One  hundred  and  thirty  seven  thousand  five  hundred 
fully  paid  B  shares  of  Ten  shillings  each  in  the  Capital 
of  the  Syndicate  part  of  the  said  One  hundred  and 
eighty  seven  thousand  five  hundred  fully  paid  B  shares 
shall  be  allotted  the  Company  or  its  nominees  and  the 
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Company  and  all  other  necessary  parties  if  any  shall 
at  the  expense  of  the  Syndicate,  execute  and  do  all  as- 
surances and  things  for  vesting  in  the  Syndicate  or  as 
it  shall  direct  the  premises  mentioned  in  the  schedule 
hereto  and  giving  to  the  Syndicate  the  full  benefit  of 
this  Agreement  as  shall  be  reasonably  required.  As  to 
fifty  thousand  fully  paid  B  shares  of  Ten  shillings 
each  in  the  Capital  of  the  Syndicate  the  balance  of  the 
said  One  hundred  and  eighty  seven  thousand  five  hun- 
dred B  shares  the  same  shall  be  allotted  to  the  Com- 
pany or  its  nominees  at  the  rate  of  Two  shares  for 
every  one  "A"  share  of  one  pound  each  in  the  initial 
capital  of  the  Syndicate  part  of  the  last  twenty  five 
thousand  A  shares  in  such  capital  which  shall  be  here- 
after allotted  that  is  to  say  vvhen  one  of  such  "A" 
shares  shall  be  alloted  there  shall  be  allotted  to  the 
company  or  its  nominees  Two  of  such  fully  paid  "B" 
shares.  No  new  shares  in  the  Capital  of  the  Syndicate 
shall  be  created  or  issues  until  the  whole  of  the  shares 
in  the  initial  capital  of  the  Syndicate  shall  have  been 
allotted. 

5.  The  Company  shall  with  all  convenient  speed  and 
at  cost  price  communicate  to  the  Syndicate  or  its  as- 
signs all  improvements,  additions  and  new  discoveries 
which  it  shall  make  or  acquire  or  be  interested  in  either 
alone  or  jointly  with  others  in  connection  with  any  of 
the  inventions  comprised  in  the  letters  patent  mentioned 
in  the  schedule  hereto  and  generally  in  connection  with 
processes  and  apparatus  for  separating  pulverulent  ma- 
terials by  oil  selection  gaseous  flotation  or  other  sur- 
face tension  phenomena  and  shall  give  to  the  Syndicate 
or  its  assigns  as  full  information  as  may  be  possible  as 
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to  the  exact  mode  of  working  and  using  such  improve- 
ments, additions  and  new  discoveries  but  any  plans, 
drawings  and  models  required  by  the  Syndicate  or  its 
assigns  in  connection  therewith  shall  be  furnished  to 
the  Syndicate  or  its  assigns  on  payment  of  out  of  pocket 
expense^of  the  Syndicate  or  its  assigns  execute  and  do 
all  such  documents  and  things  as  may  be  requisite  for 
enabling  the  Syndicate  or  its  assigns  to  obtain  letters 
patent  in  the  United  States  of  America  and  the  Do- 
minion of  Canada,  the  Republic  of  Mexico  and  the 
Republic  of  Cuba  and  the  Philippine  Islands  for  such 
improvements,  additions  and  new  discoveries. 

6.  The  Syndicate  shall  with  all  convenient  speed  and 
at  cost  price  communicate  to  the  Company  or  its  as- 
signs all  improvements,  additions  and  new  discoveries 
which  it  shall  make  or  acquire  or  be  interested  in  either 
alone  or  jointly  with  others  in  connection  with  any  of 
the  inventions  comprised  in  the  letters  patent  and  ap- 
plications mentioned  in  the  schedule  hereto  and  gen- 
erally in  connection  with  processes  and  apparatus  for 
separating  different  pulverulent  materials  by  oil  selec- 
tion gaseous  flotation  or  other  surface  tension  phe- 
nomena and  shall  give  to  the  company  or  its  assigns 
as  full  information  as  possible  as  to  the  exact  mode  of 
working  and  using  such  improvements,  additions  and 
new  discoveries  but  any  plans,  drawings  and  models 
required  by  the  Company  or  its  assigns  in  connection 
therewith  shall  be  furnished  to  the  Company  or  its  as- 
signs on  payment  of  out  of  pocket  expenses  and  shall 
from  time  to  time  at  the  request  and  at  the  expense 
of  the  company  or  its  assigns  execute  and  do  all  such 
documents  and  things  as  may  be  requisite  for  enabling 
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the  company  or  its  assigns  to  obtain  letters  patent  else- 
where than  in  the  United  States  of  America,  the  Do- 
minion of  Canada,  the  Republic  of  Mexico,  the  Repub- 
lic of  Cuba  and  the  Philippine  Islands,  for  such  im- 
provements, additions  and  new  discoveries. 

7.  The  Syndicate  shall  not  dispute  the  validity  of 
any  of  the  patents  and  patent  rights  for  the  time  be- 
ing belonging  to  the  Company  nor  in  any  manner  sup- 
port any  litigation  against  the  Company.  The  Com- 
pany and  the  Syndicate  shall  mutually  assist  each 
other  as  far  as  possible  (except  financially)  in  all  liti- 
gation against  infringers  or  alleged  infringers  of  the 
said  Letters  Patent  or  in  respect  of  Letters  Patent 
which  may  from  time  to  time  be  held  by  or  belong  to 
either  of  them.  The  Company  and  the  Syndicate  shall 
also  mutually  assist  each  other  in  negotiating  for  the 
acquisition  upon  the  best  possible  terms  of  new  inven- 
tions and  discoveries  and  patents  for  the  same  or  im- 
provements thereof  by  third  parties  which  it  may  be 
considered  desirable  either  to  acquire  or  control  in 
the  United  States  of  America,  the  Dominion  of  Can- 
ada, the  Republic  of  Mexico,  the  Republic  of  Cuba,  or 
the  Philippine  Islands  or  any  other  part  of  the  world 

8.  "  The  Syndicate  shall  pay  all  the  costs,  charges 
and  expenses  of  and  incident  to  the  preparation  and 
execution  of  this  agreement  and  of  the  Syndicate's 
memorandum  and  Articles  of  Association  and  shall 
also  pay  all  stamp  fees  and  legal  and  other  expenses 
incident  to  the  formation  and  registration  of  the  Syn- 
dicate. 

9.  The  Syndicate  shall  cause  this  Agreement  to  be 
duly  filed  with  the  Registrar  of  Companies  pursuant  to 
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Section  88  of  the  Companies  (Consolidation)  Act  1908 
and  also  in  the  case  of  shares  allotted  to  nominee  shall 
cause  a  sufficient  contract  to  be  filed  constituting  the 
title  of  such  nominees. 

IN  WITNESS  WHEREOF  the  Companies  parties 
hereto  have  caused  their  respective  common  seals  to 
be  hereto  affixed  the  day  and  year  first  above  written. 

THE  SCHEDULE  ABOVE  REFERRED  TO. 


Part  1. 

1.     The  benefit    of    the    following    Letters    Patent 
granted  in  respect  of  the  United  States  of  America. 


No. 

Date. 

Name. 

777273 

13-12-04 

Cattermole 

763259 

21-  6-04 

ditto 

763260 

21-  6-04  • 

ditto 

809959 

16-  1-06 

E.  B.  Kirby 

838626 

18-12-06 

ditto 

763749 

28-  6-04 

Goyder  &  Laughton 

784999 

14-  3-05 

ditto 

864597 

27-  8-07 

De  Bav^y 

912783 

27-  8-07 

■  ditto 

776145 

29-11-04 

C.  V.  Potter 

045970 

3-12-12 

Potters.  S.  0.  T.  Co. 

ser 

683005 

11-  3-12 

L.  Bradford 

793808 

4-  7-05 

Sulman  &  Picard 

788247 

25-  4-05 

Cattermole,  Sulman  &  Picard 

777274 

13-12-04 

ditto 

XCll 
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879985 

25-  2-08 

H.  L.  Sulman 

835120 

6-11-06 

Sulman,  Picard  &  Ballot    ' 

835143 

6-11-06 

H.  L.   Sulman 

835479 

6-11-06 

Sulman,  Picard  &  Ballot 

902018 

27-10-08 

H.  L.  Sulman  &  E.  A.  Sulman 

962678 

•28-  6-10 

Greenway  Sulman  &  Higgins 

953746 

5-  4-10 

T.  J.  Hoover 

ser 

\ 

587621 

17-10-10 

Greenway  &  Lavers 

ser 

647239 

1-  9-11 

Nutter  &  Lavers 

ser 

636245 

30-  6-11 

H.  H.  Greenway 

ser 

665900 

4-12-11 

E.  H.  Nutter 

ser 

651188 

25-  9-11 

Nutter  &  Hoover 

ser 

• 

712319 

30-  7-12 

Chapman  &  Tucker 

ser 

723327 

1-10-12 

J.  Hebbard 

738586 

26-12-12 

Chapman  &  Tucker 

ser 

732386 

19-12-11 

A,  C.  Howard 

955012 

12-  5-10 

H.  L.  Sulman 

'  979857 

27-12-10 

T.  J.  Hoover 
Broadbridge  &  Howard 

ser 

768374 

17-  4-13 

Greenway  »&  Lowry 

ser 

766250 

8-  5-13 

Chapman 
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2.  The  benefit  of  all  extensions  and  prolongations  of 
the  terms  and  privileges  granted  by  any  such  patents 
as  aforesaid. 

Part  2. 

1.  The  benefit  of  the  following  Letters  Patent 
granted  in  respect  to  the  Dominion  of  Canada  viz: 


No. 

Date. 

Name. 

87785 

14-  6-04 

Cattermole 

87786 

14-  6-04 

ditto 

76621 

8.  7-02 

C.  V.  Potter 

121676 

2-11-09 

Potter  S.  0.  T.  Co. 
(T.  J.  Greenvv^ay) 

169146 

13-  3-12 

ditto 

87700 

7-  6-04 

Sulman  &  Picard 

94516 

1-  8-05 

Cattermole,  Sulman  &  Picard 

96183 

21-11-05 

Sulman,  Picard  &  Ballot 

96182 

21-11-05 

ditto 

99743 

26-  6-06 

ditto 

127397 

9-  8-10 

Green  way,  Sulman  &  Higgins 

129819 

13-12-10 

T.  J.  Hoover 

134271 

11-  7-11 

Greenway  &  Lavers 

135089 

22-  8-11 

Sulman  &  Picard 

137404 

4tl2-n 

Nutter  &  Lavers 

142607 

3-  9-12 

H.  H.  Greenway 

ser 

166434 

18-11-11 

Nutter  &  Hoover 

147431 

22-  4-13 

Chapman  &  Tucker 

ser 

176341 

17-  1-13 

J.  Hebbard 

XCIV 
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ser 

175775  26-12-12 

147432  22-  4-13 

94718  15-  8-05 

129820  13-12-10 

ser 

179523  :LUr^l5 


Chapman  &  Tucker 
A.  C.  Howard 
S.  S,  &  Steele 
T.  J.  Hoover 
Broadbridge  &  Howard 

Green  way  &  Lowry 


2.  The  benefit  of  all  extensions  and  prolongations  of 
terms  and  privileges  granted  by  any  such  patents  as 
aforesaid. 


Part  3. 

1.  The  benefit  of  the  following  Letters  Patent  grant- 
ed in  respect  of  the  Republic  of  Mexico. 


No. 


Date. 


Name. 


3397 

15-12-03 

Cattermole 

4268 

12-  1-05 

DeBavay 

4267 

12-  1-05 

ditto 

4269 

12-  1-05 

ditto 

3605 

24-  3-04 

C.  V.  Potter 

9362 

14-  7-09 

Potter  S.  O.  T.  Co. 

2781 

12-  3-12 

Potter  S  .0.  T.  Co. 

3276 

12-  4-04 

Cattermole,  Sulman  &  Picard 

4908 

14-  9-05 

Sulman,  Picard  &  Ballot 

5560 

21-  4-06 

ditto 

4907 

14-  9-05 

ditto 

5561 

21-  4-06 

ditto 

4622 

27-  5-05 

S.  Steele  &  Steele 

4635 

1-  6-05 

ditto 
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5603 

26-  4-06 

Sulman,  Picard  &  Ballot 

5602 

26-  4-06 

ditto 

9422 

26-  7-09 

Minerals  Separation  Ld. 

9592 

9-  9-09 

ditto 

11087 

19-10-10 

ditto 

11898 

20-  7-11 

ditto 

11943 

6-  7-11 

ditto 

12291 

31-10-11 

ditto 

12050 

11-  8-11 

ditto 

12290 

31-10-11 

ditto 

13316 

14-  8-12 

ditto 

13820 

8-  1-13 

ditto 

13749 

17-12-12 

ditto 

13991 

6    3-13 

ditto 
Broadbridge  &  Howard 
Greenway  &  Lowry 

2.  The  benefit  of  all  extensions  and  prolongations 
of  the  terms  and  privileges  granted  by  any  such  pat- 
ents as  aforesaid. 

Part  4. 

1.  The  benefit  of  the  following  letters  patent  and 
application  for  Letters  Patent  granted  in  respect  of 
the  Republic  of  Cuba,  viz: 

No.       Date  Name 

1521       2-5-11 

1520      2-5-11 

Application  for  patent  filed  26-3-13 

Minerals  Separation  Limited 

ditto 

ditto 
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2.  The  benefit  of  all  extensions  and  prolongations 
of  the  terms  and  privileges  granted  by  any  such  pat- 
ents as  aforesaid. 

The  Common  seal  of  Minerals  Separation  Ltd.  was 
hereto  affixed  in  the  presence  of 

JOHN    BALLOT      /         ^.  ^^    ^^ 

W.  W.  WEBSTER   [        ^"^^^°^^  ^^'^'^ 

E.   WILLIAMS,   Secretary. 

The  Common  Seal  of  Minerals  Separation  Ameri- 
can Syndicate  (1913)  Limited  was  hereto  affixed  in 
the  presence  of 

EMIL  BEER         ) 

H.  A,  KROHl^    i        ^"■^'^'"'■^  (^^^'> 

E.   WILLIAMS,   Secretary. 
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EXHIBIT  "B" 

BILL  OF  SALE 

From 

MINERALS  SEPARATION  AMERICAN  SYNDI- 
CATE (1913),  LIMITED 

To 

MINERALS  SEPARATION  NORTH  AMERICAN 
CORPORATION. 


KNOW  ALL   MEN   BY  THESE   PRESENTS 

That  Minerals  Separation  American  Syndicate  (1913) 
Limited,  a  company  incorporated  under  the  Companies 
Consolidated  Act  1908,  having  its  registered  office  at 
No.  62  London  Wall,  in  the  city  of  London,  England, 
for  and  in  consideration  of  five  hundred  thousand 
(500,000)  shares,  without  nominal  or  par  value,  of 
the  stock  of  Minerals  Separation  North  American  Cor- 
poration, a  corporation  duly  organized  and  existing  un- 
der the  laws  of  the  State  of  Maryland,  whose  princi- 
pal office  is  in  the  Continental  Building,  in  the  City  of 
Baltimore,  in  the  State  of  Maryland,  of  the  assumption 
by  said  Minerals  Separation  North  American  Corpora- 
tion of  all  the  debts,  liabilities  and  obligations,  con- 
tractual or  otherwise,  of  said  Minerals  Separation 
American  Syndicate  (1913),  Limited,  and  for  other 
valuable  considerations  to  it  moving  by  said  Minerals 
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Separation  North  American  Corporation,  the  receipt 
whereof  is  hereby  acknowledged,  has  bargained,  sold, 
assigned,  transferred  and  set  over,  and  by  these  pres- 
ents does  bargain,  sell,  assign,  transfer  and  set  over 
to  said  MINERALS  SEPARATION  NORTH 
AMERICAN  CORPORATION,  all  the  patents  (sub- 
ject, however,  to  all  licenses,  rights  and  options  hereto- 
fore granted  in  respect  thereto),  processes,  licenses, 
inventions,  applications  for  patents  and  all  rights,  con- 
tracts, agreements,  concessions,  privileges,  shares  of 
the  capital  stock  of  corporations  now  owned  by  said 
Minerals  Separation  American  Syndicate  (1913),  Lim- 
ited, and  all  the  right,  title  and  interest  in  and  to  pat- 
ents (subject,  however,  to  all  licenses,  rights  and  op- 
tions heretofore  granted  in  respect  thereto),  proces- 
ses, licenses,  inventions  and  applications  for  patents, 
and  all  rights,  contracts,  agreements,  concessions,  priv- 
ileges, shares  of  the  capital  stock  of  corporations  to 
which  said  Minerals  Separation  American  Syndicate 
(1913),  Limited,  is  now  or  to  which  it  shall  hereafter 
become  entitled  by  virtue  of  any  existing  agreements 
or  otherwise,  and  all  the  cash  on  hand  and  in  banks, 
whether  in  the  Kingdom  of  Great  Britain,  the  United 
wStates  of  America,  or  elsewhere,  promissory  notes, 
bills  of  exchange,  drafts,  outstanding  accounts,  bills 
receivable,  moneys  due  and  to  grow  due,  royalties  due 
and  to  grow  due,  claims  and  demands  and  things  in  ac- 
tion, office  furniture  and  fixtures  and  other  chattels, 
and  all  the  business,  property  and  assets  of  Minerals 
Separation  American  Syndicate  (1913),  Limited,  of 
every  sort,  nature  or  description,  including  the  good 
will  of  its  business  as  a  going  concern; 
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TO  HAVE  AND  HOLD  the  same  unto  MIN- 
ERALS SEPARATION  NORTH  AMERICAN 
CORPORATION,  its  successors  and  assigns,  to  its 
and  their  own  use  absolutely  and  forever;  SUBJECT, 
HOWEVER,  to  the  payments,  discharges  and  per- 
formances as  the  case  may  be,  of  all  the  debts,  liabili- 
ties and  obligations,  contractual  or  otherwise,  of  Min- 
erals Separation  American  Syndicate  (1913),  Limited. 

And  for  the  considerations  aforesaid,  said  Minerals 
Separation  American  Syndicate  (1913),  Limited,  cove- 
nants and  agrees  with  said  Minerals  Separation  North 
American  Corporation  and  its  successors  and  with  all 
and  every  person  or  persons  whomsoever  lawfully  or 
equitably  deriving  any  estate,  right,  title  or  interest  of, 
in  or  to  the  property  hereby  sold,  assigned  and  trans- 
ferred, that  it  shall  and  will  at  any  time  or  from  time 
to  time  hereafter,  upon  request  of  said  Minerals  Sep- 
aration North  American  Corporation,  its  successors  or 
assigns,  but  at  the  cost  and  expense  of  said  Minerals 
Separation  North  American  Corporation,  its  succes- 
sors or  assigns,  make,  do,  execute,  acknowledge  or  de- 
liver, or  cause  to  be  made,  done,  executed,  acknowl- 
edged or  delivered,  all  and  every  such  further  and 
other  lawful  acts,  deeds,  bills  of  sale,  transfers,  as- 
signments and  assurances  in  the  law,  whether  in  the 
United  States  of  America,  Kingdom  of  Great  Britain 
or  any  other  country,  for  the  better  and  more  effectual 
vesting  and  confirming  the  property  hereby  bargained, 
sold,  assigned,  transferred  and  set  over,  or  so  intended 
to  be,  in  and  to  said  Minerals  Separation  North  Amer- 
ican Corporation,  its  successors  and  assigns  forever, 
as  by  said  Minerals  Separation  North  American  Cor- 
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poration,  its  successors  or  assigns,  or  its  or  their  coun- 
sel learned  in  the  law  shall  be  reasonably  advised  or 
required. 

Annexed  hereto,  marked  "A"  and  made  part  hereof, 
is  a  partial  list  of  the  patents  and  applications  either 
owned  by  the  Minerals  Separation  American  Syndicate 
(1913),  Limited,  the  vendor  corporation,  or  in  or  to 
which  it  has  any  right,  title  or  interest,  and  which  is 
part  of  the  property  hereby  transferred  ^  intended  so 
to  be. 

Annexed  hereto  and  made  part  hereof  and  marked 
"B"  is  a  partial  list  of  the  licenses  granted  in  respect  of 
the  patents  either  owned  by  the  Minerals  Separation 
American  Syndicate  (1913),  Limited,  the  vendor  cor- 
poration, or  in  which  patents  it  has  any  right,  title  or 
interest. 

IN  WITNESS  WHEREOF,  MINERALS  SEP- 
ARATION AMERICAN  SYNDICATE  (1913), 
LIMITED,  has  caused  its  name  to  be  hereto  affixed 
in  fact,  under  and  by  virtue  of  a  Power  of  Attorney 
dated  October  11,  1916. 

MINERALS  SEPARATION  AMERICAN  SYNDI- 
CATE (1913),  LIMITED, 

By  JOHN  BALLOT, 

Its  Attorney  in  Fact. 
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STATE  OF  MARYLAND, 

City  of  Baltimore — ss. 

On  December  17th,  1916^  before  me  personally 
came  John  Ballot,  the  Attorney-in-Fact  of  Minerals 
Separation  American  Syndicate  (1913),  Limited,  a 
Company  organized  under  the  laws  of  Great  Britain, 
to  me  personally  known  and  known  to  me  to  be  the  in- 
dividual described  in  and  who  as  such  Attorney  exe- 
cuted the  within  instrument  and  acknowledged  that  he 
executed  the  same  as  the  act  and  deed  of  Minerals 
Separation  American  Syndicate  (1913),  Limited,  there- 
in described  by  virtue  of  a  Power  of  Attorney  duly  ex- 
ecuted by  said  Minerals  Separation  American  Syndi- 
cate (1913),  Limited,  bearing  date  October  11,  1916, 
which  Power  of  Attorney  was  exhibited  to  me. 

EMMA  L.  BURKE, 
(Seal)  Notary  Public. 


PATENTS    GRANTED    IN    RESPECT    OF    THE 
UNITED  STATES  OF  AMERICA. 

No.    763259         Classifier 


"      763260 

Separator  and  Classifier 

"      763749 

Separation  of  Minerals 

"      776145 

Potter 

"      777273 

Separator 

"      777274 

Soap  and  Granulation 

"      784999 

Separating  and  Concentrating 

"      788247 

Soap  and  Flotation 

"      793808 

Air  Bubbles 

Cll 
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^o 

.  809959 

Kirby  Separator 

^i 

835120 

Oleic  Acid  Froth 

li 

835143 

Boiling 

(I 

835479 

Super-Aerator 

ii 

838626 

Kirby  Separator 

a 

864597 

De  Bavay 

<( 

879985 

Table  Flotation 

(( 

902018 

Buddie 

n 

912783 

De  Bavay 

li 

953746 

Froth  Apparatus  with  Baffle 

ii 

955012 

Alcohol 

a 

962678 

Solution 

(( 

979857 

Frothing  Apparatus  Agitator  as 
Pump 

a 

1045970 

T.  J.  Greenway 

n 

1064209 

Staggered  Spitz 

<( 

1064723 

Essential  Oils 

(( 

1067485 

Fractional  Flotation 

n 

1071784 

Controlling  the  Flow  of  thick,  pulpy 
Material 

(( 

1079107 

Sodium  Bisulphate 

a 

1084196 

Open  Spitz 

li 

1084210 

Agitator 

a 

1093463 

Froth  Trap 

li 

1099699 

Copper  Ores  without  Acid 

11 

1101506 

Bradford 

li 

1102873 

Doctored  Water 

11 

1102738 

Bi-chromate 

(( 

1102874 

Modifying  during  Grinding 

a 

1142821 

Alkali  &  Bi-chromate 

li 

1142822 

Littleford 

u 

1155815 

Sub-Aerator 
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No.  1155816 
'.'  1155836 
"  1155861 
"  1170665 
"  1170637 
"  1157176 


Ser.  No.  262890 

"  766346 

"  793270 

"'  800966 

"  808986 

"  824765 

"  831939 

"  835812 

"  843304 

"  845086 

"  858737 

"  858738 

"  863097 

"  863098 

"  864230 

"  872470 

"  14015 

"  20815 

"  27098 

"  34644 

"  37350 

"  39927 

"  40847 


Sub-Aeration  Apparatus 

Owen's  Apparatus 

Bubble  Separation  without  oil 

Acid  Sludge 

Sulphuric  Acid  Compounds 

Owen's  permanganate 

APPLICATIONS 

Air  Flotation  without  Oil 

(abandoned) 
Metallic  Sulphides 
Steam   Spray 
Ferric  Chloride 
Copper  Precipitant 
Alkaline  Float 

Flotation  Process  by  Sub-Aeration 
Ov^^s   Selective  Flotation 
Sodium  Carbonate 
Copper  Precipitant 
Insufficient  Acid 
Insufficient  Frothing  Agent 
Classifying 
Sizing 
Argol 

Aqueous  Extract  of  Oil 
Electrical  Relations   (1) 
Hebbard's  Coke 
Concentrated  Alkali 
Electrical  Relations  (2) 
Scale  &  Shellshear 
Metallic  Sulphides 
Bleaching  Powder 


CIV 
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Ser.  No.  766346 
"  74921 
"  74922 
"  91873 
"  94339 
"  105916 


Metallic  Sulphides 
Martin's   Inventions 
Martin's   Inventions 
Horizontal  Agitator 
Caustic  Alkalis 


Divisional 

from 

Ser.  No.  14015 

Ser.  No.  108208 

"  108209 

Divisionals 

from 

Ser.  No.  766346 

Divisional 

from 

Ser.  No.  824765 


Electrical  Relations   (1) 


Metallic  Sulphides 


Alkaline  Float 
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PATENTS  GRANTED  IN  RESPECT  OF  THE 
DOMINION  OF  CANADA. 


No.    76621 

Potter 

''      87700 
"      88785 

Air  Bubbles                   ^ 

•^      87786 

Classifier 

"     94332 

Di-electric    Separator    (Abandoned) 

"     94516 

Soap 

^'     94718 

Concentrating  Table 

"      96182 

Oleic  Acid  Froth 

"      96183 

Air  Flotation 

"      99743 

Super-Aerator 

"    121676 

Potter's  S.  O.  T.  Limited 

(Abandoned) 

"    127397 

Solution 

"    129819 

Froth  Apparatus  with   Baffle 

"    129820 

Agitator  as  Pump 

"    134271 

Essential  Oils 

"    135089 

Livening  Oxidised  Ores 

"    137404 

Fractional  Flotation 

"    142607 

Copper  Ores  without  Acid 

"    147431 

Sodium  Bisulphate  , 

"    147432 

Agitator 

"    148275 

Froth   Trap 

"    151479 

Open  Spitz 

"    151480 

Bi-chromate 

"    151619 

Bradford 

-    151810 

Steam  Spray 

"    157488 

Modifying  during  Grinding 

-    157603 

Metallic  Sulphides 

"    157604 

Copper  Percipitant 

CVl 
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No.  160692  Staggered  Spitz 

"  160693  Ferric  Chloride 

"  160694  Sub- Aerator 

"  160846  Alkali  &  Bichromate 

"  160847  Sodium  Carbonate 

'*  160848  Insufficient  Frothing  Agent 

"  160849  Insufficient  Acid 

"  160850  Alkaline  Float 

"  163608  Doctored  Water 

"  163707  Hebbard's  Coke 

"  164587  Bubble  Separation  without  Oil 

"  165390  Bleaching  Powder 

"  163936  Owen's    Selective   Flotation 

"  166415  Electric  Relations   (1) 

"  167474  Sulphuric   Acid   Compounds 

''  167603  Acid  Sludge 


PATENTS  GRANTED  IN  RESPECT 
)QMINION   OF  CANADA. 


THE 


No.  167475 

Concentrated  Alkali 

"    167476 

Scale  &  Shellshear             '.» 

" .  160937 

Owm's  Permanganate 

"    151810 

Steam  Spray 

"    167604 

Copper  Precipitant 

"    163936 

Owen's  Selective  Flotation 

APPLICATIONS 


Ser.  No.  202962 
"   "  204309 


Caustic  Alkalis 
Soap  Froth 
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PATENTS    GRANTED    IN    RESPECT    TO    THE 
REPUBLIC  OF  MEXICO. 


No. 

3276 

Air  Bubbles 

ii 

3397 

Separator  &  Classifier 

n 

3605 

Potter 

i( 

3642 

Soap 

t( 

4267 

Amalgamation  Agreement 

ii 

4268 

((                         (< 

ii 

4269 

((                                        et 

ii 

4622 

Di-Electric  Separator 

a 

4635 

Concentrating  Table 

Re- 

issue     " 

4907 
5561 

Oleic  Acid  Froth 

Re- 

•issue     " 

4908 

Air   Flotation 

a 

5560 

n 

ii 

5602 

Super-Aerator 

ii 

5603 

Cylinders  &  Selective  Flotation 

ii 

9362 

Potter's  S.  O.  T.,  Ltd. 

ii 

9422 

Solution 

ii 

9592 

Froth  Apparatus  with  Bafifle 

(( 

11087 

Essential  Oils 

ii 

11943 

Livening  Oxidised  Ores 

ii 

11989 

Frothing     Apparatus     Agitator 
as  pump 

ii 

12050 

Copper  Ores  without  Acid 

ii 

12290 

Froth  Trap 

<i 

12291 

Fractional   Flotation 

a 

12781 

Potter's  S.  0.  T.,  Ltd. 

ii 

13316 

Sodium   Bisulphate 

ii 

13749 

Howard's  Agitator 

ii 

13820 

Doctored  Water 

ii 

13991 

Staggered  Spitz 
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PAT-fenrS    GRANTEbsJN    RESPECT    ^F    THE 


No. 


:n 

^\5EPUBLIC  oKmEXICO.  \v 

14196  Bi-chromate 

14208  Metallic  Sulphides 

14344  Open  spitz 

14537  Modifying  during  grinding 

14696  Steam  spray 

14749  Ferric  chloride 

14833  Sub- Aerator 

14862  Copper  Precipitant 

14980  Ow^'s  Selective  Flotation 

15030  Alkaline  Float 

15160  Alkali  and  Bi-chromate 

15223  Insufficient  Acid 

15277  Insufficient  Frothing  Agent 

15292  Sodium  Carbonate 

15513  Bubble  Separation  without  Oil 

15523  Sulphuric  Acid  Compounds 

15524  Acid  Sludge 
15549  bis  Electrical  Relations 
15598  Hebbard's  Coke 
15656  Concentrated  Alkali 
15618  Bleaching  Powder 
15625  Scale  &  Shellshear 
15029  Owen's  Permanganate 
14537  Modifying  during  Grinding 
14696  Steam  Spray 
14749  Ferric  Chloride 
14833  Sub- Aerator 
14862  Copper  Precipitant 
15160  Alkali  &  Bi-chromate 
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No.   15223         Insufficient  Acid 
"      15549  bis  Electrical  Relations  (1) 

15656         Concentrated  Alkalis 
"      16003         Caustic  Alkalis 

PATENTS    GRANTED    IN    RESPECT    OF    THE 
REPUBLIC  OF  CUBA. 

No.       1520  Frothing  Apparatus  Agitator  as  Pump 

1521  Alcohol  &  Solution 

1946  Doctored  Water 

"        1976  Modifying  during  Grinding 

"        2116  Copper  Precipitant 

"B" 

VARIOUS  LICENSES  GRANTED. 

Name  of  Licensee  Date  of  License 

Cuba  Copper  Co 25th  June  1912 

Britannia  Mining  &  Smelting  Co...  19th  November,  1912 

Silverton  Mines 16th  January  1913 

Ducktown  Sulphur  Copper  &  Iron  Co. 

27th  February,  1913 

Inspiration  Copper  Co 10th  April  1913 

Colusa  Parrot  Mining  &  Smelting  Co 7th  May  1913 

Elm  Orlu  Mining  Co 7th  May  1913 

Wm.  Macdonald  &  Louis  S.  Noble 13th  May  1913 

Atlas  Mining  &  Milling  Co 22nd  May  1913 

Consolidated  Arizona  Smelting  Co. 

19th  September  1913 
Old  Dominion  Copper  Mining  &  Smelting  Co. 

26th  September  1913 
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M.  W.  Atwater 6th  February  1914 

Flint  Mines  Ltd 16  February  1914 

Mountain  Copper  Co 11th  March  1914 

Mond  Nickel  Co.  Ltd 30th  April  1914 

Mineral  Recovery  Co 19th  May  1914 

Phelps  Dodge  &  Co 11th  June  1914 

Engels  Copper  Mining  Co 18th  June  1914 

Standard  Silver  Lead  Mining  Co 24th  June  1914 

Cusi  Mining  Co 22nd  January  1915 

Anaconda  Copper  Mining  Co 1st  February  1915 

Weedon  Mining  Co 3rd  June  1915 

Arizona  Copper  Co.  Limited  (Registered  in 

England)  11th  June  1915 

St.  Joseph  Lead  Co 16th  August  1915 

Doe  Run  Lead  Co , 16th  August,  1915 

Utah  Leasing  Co 24th  August  1915 

Portland  Gold  Mining  Co 29th -November  1915 

Chichagoff  Mining  Co 29th  November  1915 

Deslo(flge  Consolidated  Lead  Co 1st  January  1916 

Sociedad  Anonima  des  Metals 

Brockman  &  Co.  Inc March   1916 

Broadwater  Mills  Co 14th  March  1916 

Arizona  Copper  Co.  (Regd. )  Clifton 

Greenlees  Co.  (Arizona) 21st  March  1916 

Greene  Cananea  Copper  Co 12th  May  1916 

Vindicator  Consolidated  Gold  Mining 

Co 26th  June  1916 

William  Kent 1st  July  1916 

Highland  Valley  Mining  &  Develop. 

Co.  N.  P.  L 10th  Auust  1916 

Ceylon  Co 15th  August  1916 
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EXHIBIT  "C" 

UNITED  STATES  OF  AMERICA,  SS: 

The  President  of  the  United  States  of  America, 

To  the  Honorable  the  Judge  of  the 
District  Court  of  the  United  States 
(Seal)  for  the  District  of  Montana, 

GREETING: 

WHEREAS,  lately  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  in  a  cause  be- 
tween James  M.  Hyde,  appellant,  and  Minerals  Separa- 
tion, Limited,  and  Minerals  Separation  American  Syn- 
dicate, Limited,  appellees.  No.  2346,  wherein  the  de- 
cree of  the  said  Circuit  Court  of  Appeals,  entered  in 
said  cause  on  the  4th  day  of  May,  A.  D.,  1914,  is  in 
the  following  words,  viz : 

"Thrs  cause  came  on  to  be  heard  on  the  Transcript 
of  the  Record  from  the  District  Court  of  the  United 
States  for  the  District  of  Montana,  and  was  duly  sub- 
mitted. 

On  consideration  whereof,  it  is  now  here  ordered, 
adjudged,  and  decreed  by  this  Court,  that  the  decree  of 
the  said  District  Court  in  this  cause  be,  and  hereby  is, 
reversed,  with  costs  in  favor  of  the  appellant  and 
against  the  appellees,  and  that  this  cause  be,  and  here- 
by is  remanded  to  the  said  District  Court  with  instruc- 
tion to  dismiss  the  bill. 

It  is  further  ordered,  adjudged,  and  decreed  by  this 
Court,  that  the  appellant  recover  against  the  appellees 
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for  his  costs  herein  expended,  and  have  execution 
therefor." 

as  by  the  inspection  of  the  transcript  of  the  record  of 
the  said  United  States  Circuit  Court  of  Appeals  which 
was  brought  into  the  SUPREME  COURT  OF  THE 
UNITED  STATES  by  virtue  of  a  writ  of  certiorari 
agreeably  to  the  act  of  Congress,  in  such  case  made 
and  provided,  fully  and  at  large  appears. 

AND  WHEREAS,  in  the  present  term  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
sixteen,  the  said  cause  came  on  to  be  heard  before  the 
said  SUPREME  COURT,  on  the  said  transcript  of 
record,  and  was  argued  by  counsel : 

ON  CONSIDERATION  WHEREOF,  It  is  now 
here  ordered,  adjudged,  and  decreed  by  this  Court  that 
the  decree  of  the  said  United  States  Circuit  Court  of 
Appeals  in  this  cause  be,  and  the  same  is  hereby,  re- 
versed with  costs,  and  that  the  decree  of  the  District 
Court  of  the  United  States  for  the  District  of  Montana 
be,  and  the  same  is  hereby,  modified,  as  indicated  in 
the  opinion  of  this  Court,  and,  as  so  modified,  be,  and 
the  same  is  hereby,  affirmed  with  costs;  and  that  the 
said  appellees.  Minerals  Separation,  Limited,  et  al.,  re- 
cover against  the  said  appellant  One  thousand  nine 
hundred  and  eleven  dollars  and  sixty-five  cents  for 
their  costs  herein  expended  and  have  execution  there- 
for. 

AND  IT  IS  FURTHER  ORDERED  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  Dis- 
trict Court. 


Butte  &  Superior  Mining  Company.  cxiii 

December  11,  1916. 

You,  therefore,  are  hereby  commanded  that  such  ex- 
ecution and  proceedings  be  had  in  said  cause,  as  ac- 
corcjing  to  right  and  justice,  and  the  laws  of  the  United 
States,  ought  to  be  had,  the  said  writ  of  certiorari  not- 
withstanding. 

WITNESS,  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  United  States,  the  thirteenth  day 
of  January,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  seventeen.  ,  ^ 
Clerk^.'^'W^676.40 

Printing  Record $1,215.25     James  D.  Maker, 

Attorney 20.00         Clerk  of    the   Su- 

preme  Court  of  the 

$1,911.65         United  States. 

Endorsement. 

File  No.  24,396 

SUPREME  COURT  OF  THE  UNITED   STATES 

No.  46  October  Term,  1916, 

Minerals  Separation,  Limited,  et  al.  vs.  James  M.  Hyde 

MANDATE 

Filed  March  5,  1917, 
Geo.  W.  Sproule,  Clerk, 
By  H.  H.  Walker. 
Deputy. 


cxiv  Minerals  Separation,  Limited,  et  al.,  vs. 

SUPREME  COURT  OF  THE  UNITED  STATES 

OCTOBER  TERM,  191 
Costs  of  Minerals  Separation  Limited,  et  al.,  in  No.  46. 


1914,  October  Term — Docketing  cause  and  fil- 

ing record,  $5.00;  appearance,  .25;  fil- 
ing precipe  .25;  filing  papers,  1.75;  fil- 
ing briefs,  $5.00;  submission,  .20;  or- 
der, .20;  issuing  writ  of  certiorari 
$5.00;  filing  return  .25,  continuance  .25     18.15 

1915,  October  Term — Transfer,  $1.00;   filing 

receipts  .75;  filing  papers,  2.00;  fil- 
ing stipulation  .25,  continuance,  .25.—        4.25 

1916,  October     Term — Transfer,     $1.00;     ap- 

pearance, .25;  filing  precipe,  .50;  filing 
papers,  2.25;  filing  stipulation  .25;  fil- 
ing briefs,  $5.00;  argument,  .20; 
judgment,  $1.00;  filing  same,  .25;  re- 
cording, .40;  mandate,  $5.00;  prepar- 
ing record  for  printer,  etc.,  $637.50; 
cost  of  printing  record,  $1,215.25;  at- 
torney's docket  fee,  $20.00;  costs  and 
copy,  .40 1,889.25 


1,911.65 

Fee  Book,  page  24,396 

Test:     JAMES  D.  MAKER, 
Clerk  of  the  Supreme  Court  of  the  United  States. 
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EXHIBIT  "D". 

$10.00  RECD. 
MAR  28  H 
1917 
CCU.S.PAT  OFFICE 

UNITED  STATES  PATENT  OFFICE. 

Hon.  Commissioner  of  Patents, 

Sir: 

Your  Petitioner,  Minerals  Separation,  Limited,  a 
corporation  organized  and  existing  under  the  laws  of 
Great  Britain  and  having  its  principal  place  of  business 
in  London,  England,  hereby  represents  as  follows: 

1.  That  on  November  6th,  1906,  Letters  Patent  of 
the  United  States  for  Ore  Concentration,  No.  835,120, 
were  granted  to  Henry  Livingstone  Sulman,  Hugh 
Fitzalis  Kirkpatrick-Picard  and  John  Ballot,  of  Lon- 
don, England,  and  your  Petitioner  is  now  the  sole  and 
exclusive  owner  of  the  said  Letters  Patent. 

2.  That  by  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Minerals  Separation,  Limited,  and 
Minerals  Separation  American  Syndicate,  Limited,  vs. 
James  M.  Hyde,  filed  the  11th  day  of  December,  1916, 
your  Petitioner  is  advised  that  the  said  letters  patent 
No.  835,120,  in  so  far  as  concerns  claims  9,  10  and  11 
thereof,  covers  and  includes  more  than  the  said  invent- 
ors had  a  right  to  claim  as  new. 

3.  That  the  matter  which  the  said  patentees  and 
your  Petitioner  are,  in  accordance  with  the  said  decision 
of  the  said  court,  not  entitled  to  hold  or  claim  by  virtue 
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of  said  claims  9,  10  and  11  of  said  Letters  Patent  No. 
835,120,  was  included  therein  by  mistake,  and  without 
fraudulent  or  deceptive  intent,  and  without  any  wilful 
default  or  intent  to  defraud  or  mislead  the  public. 

4.  That  the  subject-matter  not  herein  and  hereby 
disclaimed  is  definitely  distinguishable  from  the  part  or 
parts  disclaimed  herein,  and  is  truly  and  justly  the  in- 
vention of  the  said  Henry  Livingstone  Sulman,  Hugh 
Fitzalis  Kirkpatrick-Picard  and  John  Ballot,  and  is  a 
material  and  substantial  part  of  the  thing  patented. 

Your  Petitioner,  therefore,  for  the  purpose  of  com- 
plying with  the  requirements  of  the  law  in  such  case 
made  and  provided,  and  of  disclaiming  those  parts  of 
the  thing  patented  which  your  Petitioner  does  not 
choose  to  claim  or  hold  by  virtue  of  said  Letters  Patent 
No.  835,120,  does  hereby  disclaim  from  claims  9,  10  and 
•  11  of  said  letters  patent  No.  835,120,  any  process  of 
concentrating  powdered  ores  excepting  where  the  re- 
sults obtained  are  the  results  obtained  by  the  use  of  oil 
in  a  quantity  amounting  to  a  fraction  of  one  per  cent 
on  the  ore. 

IN  WITNESS  WHEREOF  your  Petitioner  has 
caused  these  presents  to  be  signed  and  sealed  by  John 
Ballot,  its  duly  constituted  attorney  in  fa.ct  under  and 
by  virtue  of  a  power  of  attorney  dated  December  14, 
1915,  and  recorded  in  the  United  States  Patent  Office 
November  27,  1916,  in  Liber  K  101,  page  176  of  Trans- 
fers of  Patents,  this  27th  day  of  March,  1917. 

MINERALS  SEPARATION  LIMITED, 
By  John  Ballot  (L.  S.) 
In  presence  of :  Attorney  in  fact. 

S.  Gregory 

Henry  D.  Williams. 
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STATE  OF  NEW  YORK, 
COUNTY  OF  NEW  YORK.— ss: 

On  this  27th  day  of  March,  1917,  before  me  person- 
ally came  JOHN  BALLOT,  attorney  in  fact  of  Min- 
erals Separation  Limited,  a  Company  organized  under 
the  laws  of  Great  Britain,  to  me  personally  known,  and 
known  to  me  to  be  the  individual  described  in  and  who, 
as  such  attorney,  executed  the  within  petition  and  ac- 
knowledge that  he  executed  the  same  as  the  act  and 
deed  of  Minerals  Separation,  Limited,  therein  de- 
scribed, by  virtue  of  a  power  of  attorney  duly  executed 
by  said  Minerals  Separation,  Limited,  bearing  date  De- 
cember 14,  1915,  which  power  of  attorney  was  ex- 
hibited to  me,  and  he  stated  that  it  was  still  in  force 
and  effect. 

(Seal)  HARRY  C.  LEWIS, 

Notary  Public,  Bronx  Co.  No.  12.     Certificate  filed  in 

New  York  County  No.  41. 
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EXHIBIT  "E" 

At  a  stated  Term  of  the  United 
States  District  Court,  in  and 
for  the  District  of  Montana, 
held  at  the  Court  Rooms  in  the 
Federal  Court  Building  in  the 
City  of  Butte  in  said  District 
this  18th  day  of  April,  1917. 

Present: 

HON.  GEORGE  M.  BOURQUIN, 

District  Judge. 


MINERALS  SEPARATION, 
LIMITED,  and  MINERALS 
SEPARATION  AMERICAN 
SYNDICATE,  LIMITED, 

Complainants. 
vs. 
JAMES  M.  HYDE, 

Defendant. 

In  Equity 


This  case  having  come  on  for  final  hearing  on  plead- 
ings and  proofs  and  having  been  argued  by  Henry  D. 
Williams,  Esq.,  in  behalf  of  plaintiffs,  and  Walter  A. 
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Scott  and  Thomas  F.  Sheridan,  Esqs.,  in  behalf  of  de- 
fendant, and  due  consideration  having  been  had,  and 
plaintiff  Minerals  Separation,  Limited,  having  filed  a 
disclaimer  of  a  part  of  the  thing  claimed  in  claims  9, 
10  and  11  of  the  Letters  Patent  in  suit,  and  having 
withdrawn  said  claims  9,  10  and  1 1  from  this  suit,  and 
having  waived  an  accounting  of  profits  and  damages, 
it  is 

ORDERED,  ADJUDGED  AND  DECREED  that 
the  Letters  Patent  of  the  United  States  issued  to  Henry 
Livingstone  Sulman,  Hugh  Fitzalis  Kirkpatrick-Picard 
and  John  Ballot,  on  November  6,  1906,  No.  835,120  for 
improvements  in  Ore  Concentration,  are  good  and  valid 
in  law  as  to  claims  1,  2,  3,  5,  6,  7,  and  12. 

That  the  said  Henry  Livingstone  Sulman,  Hugh 
Fitzalis  Kirkpatrick-Picard  and  John  Ballot  were  the 
true,  original,  first  and  joint  inventors  of  the  inven- 
tion described  in  the  said  Letters  Patent  and  in  the 
specification  annexed  thereto  and  particularly  pointed 
out  in  claims  1,  2,  3,  5,  6,  7  and  12. 

That  Minerals  Separation,  Limited,  one  of  the  com- 
plainants herein,  is  the  lawful,  sole  and  exclusive  own- 
er of  said  Letters  Patent,  and  that  Minerals  Separa- 
tion American  Syndicate,  Limited,  the  other  complain- 
ant, is  the  exclusive  licensee  under  an  agreement  where- 
by both  of  the  complainants  must  participate  in  the 
granting  of  licenses  to  use  the  said  invention. 

That  James  M  Hyde,  the  defendant  herein,  has  in- 
fringed upon  said  Letters  Patent,  particularly  as  to 
claims  1,  2,  3,  5,  6,  7  and  12,  and  upon  the  exclusive 
rights  of  the  complainants  herein  under  the  same  by 


cxx  Minerals  Separation,  Limited,  et  ah,  vs. 

carrying  on  the  process  of  ore  concentration  set  forth 
and  claimed  in  said  Letters  Patent  as  aforesaid. 

That  a  perpetual  injunction  issue  out  of  and  under 
the  seal  of  this  court  directed  to  the  said  defendant, 
James  M.  Hyde,  enjoining  and  restraining  him,  his 
confederates,  associates,  servants,  agents,  attorneys, 
clerks  and  workmen  and  every  person  acting  for  or  in 
his  behalf,  from  any  installation  or  use  in  any  manner 
of  the  said  patented  invention  or  any  part  thereof  in 
violation  of  the  rights  of  the  complainants  as  aforesaid, 
and  from  encouraging  and  inducing  others  to  infringe 
the  said  Letters  Patent  and  from  defending  other  in- 
fringers of  said  Letters  Patent  or  reimbursing  them 
for  the  expense  of  defending  against  said  Letters  Pat- 
ent, in  whole  or  in  part,  or  otherwise  aiding  or  abetting 
others  to  install  or  use  processes  of  ore  concentration  in 
infringement  of  said  Letters  Patent. 

April  18,  1917. 

BOURQUIN,  J. 

FILED:    May  1,  1917, 

Geo.  W.  Sproule,  Clerk. 
By  H.  H.  Walker,  Deputy. 

And  thereafter,  on  May  4th,  1917,  the  defendant's 
answer  to  plaintiffs'  supplemental  bill  of  complaint  was 
filed,  being  as  follows,  to-wit: 
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In  the  District  Court  of  the   United  States,  for  the 
District  of  Montana. 


MINERALS  SEPARATION, 
LIMITED,  MINERALS  SEP- 
ARATION AMERICAN  SYN- 
DICATE, and  MINERALS 
SEPARATION  NORTH 
AMERICAN  CORPORA- 
TION, 

Plaintiffs, 
vs. 
Bi  iTTE  AND  SUPERIOR 
MINING  COMPANY,  former- 
ly Butte  and  Superior  Copper 
Company,  Limited, 

Defendant. 

IN  EQUITY 

No.  8 

ANSWER  TO  SUPPLEMENTAL  BILL  OF 
COMPLAINT. 


Comes  now  the  above  named  defendant,  and  for  an- 
swer to  the  supplemental  bill  of  complaint,  herein  on 
file,  admits,  denies  and  alleges. 

I. 

Admits,   that  heretofore,   to-wit:     On  or  about  the 
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10th  day  of  October,  1913,  the  plaintiff,  Minerals  Sep- 
aration, Limited,  filed  its  bill  of  complaint  in  the  above 
styled  Court,  alleging  the  issue  and  ownership  of  Let- 
ters Patent  835,120;  and  alleging  infringement  by  the 
above  named  defendant;  and  alleging  that  there  was  a 
suit  of  the  said  plaintiff  and  another  against  James  M. 
Hyde;  and  alleging  in  said  bill  of  complaint  that  the 
said  defendant  participated  therein;  and  alleging  that 
by  certain  alleged  conduct  the  defendant  became  estop- 
ped; and  praying  for  an  injunction  and  accounting  of 
profits  and  damages.  Admits  that  defendant  filed  an 
Answer,  an  Amended  Answer  and  a  Supplemental  An- 
swer thereto. 

XL 

Answering  the  allegations  contained  in  paragraph  2 
of  said  Supplemental  Bill  of  Complaint,  defendant  ad- 
mits that  the  plaintiffs,  Minerals  Separation  American 
Syndicate  Limited  and  Minerals  Separation  North 
American  Corporation,  are  corporations  organized  as 
alleged  in  said  Supplemental  Bill  of  Complaint. 

III. 

Answering  the  allegations  contained  in  paragraph  3 
of  said  supplemental  Bill  of  Complaint,  this  ansvv^ering 
defendant  denies  that  it  has  any  knowledge  or  informa- 
tion of  the  allegations  therein  contained  sufficient  to 
form  a  belief,  and,  therefore,  the  defendant  requires 
proof  of  same;  except  that  defendant  specifically  de- 
nies that  there  are  any  claims  or  demands  or  rights  of 
action  for  profits  and  damages  or  for  infringements 
of  said  Letters  Patent,  835,120,  by  reason  of  the  in- 
validity of  said  patent^  835,120. 
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IV. 

Answering  the  allegations  contained  in  paragraph  4 
of  said  Supplemental  Bill  of  Complaint,  this  defendant 
admits  the  allegations  therein  contained;  but  in  this 
connection,  avers  that  the  said  finding  and  decision  of 
said  Supreme  Court  was  directed  to  the  said  James  M. 
Hyde,  and  was  in  no  wise  directed  to  this  defendant, 
and  in  no  wise  affected  this  defendant,  and  that  the 
legal  rights  of  this  defendant  were  not  affected  there- 
by. 

V. 

Answering  the  allegations  contained  in  paragraph  5 
of  said  Supplemental  Bill  of  Complaint,  defendant  de- 
nies that  on  the  28th  day  of  March,  1917,  or  at  any 
other  time.  Minerals  Separation,  Limited,  as  the  sole 
assignee  of  the  patentee  of  said  Letters  Patent  835,120, 
for  the  whole  of  the  United  States  or  the  territories 
and  possessions  thereof,  or  at  all,  in  view  of  the  afore- 
said decision  or  mandate  of  the  Supreme  Court  of  the 
United  States,  or  at  all,  or  under  or  pursuant  to  the 
laws  for  such  cases  made  and  provided,  or  without  un- 
reasonable neglect  or  delay,  entered  its  or  any  disclaim- 
er of  so  much  of  the  thing  patented  by  claims  9,  10  or 
11  of  said  Letters  Patent  835,120  ^s  it  did  not  choose 
to  hold  or  claim  by  virtue  of  said  Letters  Patent.  De- 
nies that  said  Minerals  Separation,  Limited,  filed  a 
legal  disclaimer,  or  a  disclaimer  which  relinquishes  or 
disclaims  any  part  of  said  patent,  or  which  disclaims  or 
relinquishes  claims  9,  10  or  11  of  said  patent.  Admits 
that  said  plaintiff,  Minerals  Separation,  Limited,  filed 
in  the  Patent  Office  of  the  United  States  of  America, 
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that  certain  paper  attached  to  plaintiff's  Supplemental 
Bill  of  Complaint,  marked  "Exhibit  D";  but  denies  that 
said  paper  is  a  disclaimer  in  law  or  in  fact,  or  a  dis- 
claimer within  the  meaning'  of  the  laws  of  the  United 
States. 

VI. 

Answering-  the  allegations  contained  in  paragraph  6 
of  said  Supplemental  Bill  of  Complaint,  defendant  ad- 
mits that  on  the  16th  day  of  April,  1917,  the  final  de- 
cree was  entered  in  said  suit  of  Mineral5Separation, 
Limited,  and  another  against  James  M.  Hyde,  decree- 
ing the  validity  of  claims  1,2,  3,  5,  6,  7,  and  12  of  said 
Letters  Patent  835,120,  and  infringement  thereof  by 
the  defendant  in  that  case,  James  M.  Hyde,  and  a  per- 
petual injunction  against  the  said  defendant,  James  M. 
Hyde.  Admits  that  the  "Exhibit  E",  attached  to  said 
Supplemental  Bill  of  Complaint  is  a  copy  of  said  decree. 
Admits  that  plaintiffs  in  that  suit  waived  accounting 
against  the  said  James  M.  Hyde;  but  deny  that  the  said 
plaintiffs  in  that  suit,  or  any  plaintiff  in  this  suit,  filed 
proof  of  a  disclaimer.  Admits  that  the  said  plaintiffs 
in  that  suit  did  not  ask  for  costs  against  the  said  James 
M.  Hyde. 

vn. 

Answering  the  allegations  contained  in  paragraph  7 
of  said  Supplemental  Bill  of  Complaint,  defendant  de- 
nies that  the  processes  recited  in  claims  9,  10  or  11  of 
said  Letters  Patent  835,120,  as  limited  by  the  alleged 
disclaimer,  or  n<?  nttomr^i^'^rl  f-^  Ko  k^.:^-^  j'  -• 
P.  CXXIV.  L.  30.  Before  the  period  insert "  or  that  either 
or  any  of  them  was  a  new  or  original  invention  of  the  patentee 
thereof." 
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nies  that  said  claims  9,  10  or  11  of  said  Letters  Patent 
835,120,  as  limited  by  said  alleged  disclaimer,  or  as  at- 
tempted to  be  limjted  by  said  alleged  disclaimer,  are 
good  or  valid.  Denies  that  this  defendant,  subsequent 
to  the  issue  of  said  Letters  Patent  835,120,  or  prior  to 
the  filing  of  the  Bill  of  Complaint  herein,  or  at  any 
other  time,  or  at  all,  or  without  the  license  and  allow- 
ance of  the  plaintiffs,  or  either  or  any  of  them,  em- 
ployed processes  of  concentrating  powdered  ores  em- 
bodying or  containing  said  alleged  invention  or  inven- 
tions in  infringement  of  said  claims  9,  10  or  11  of  said 
Letters  Patent  835,120,  as  limited  by  said  alleged  dis- 
claimer, or  as  attempted  to  be  limited  by  said  alleged 
disclaimer,  or  has  employed  processes  of  concentrating 
powdered  ores  embodying  and  containing  the  alleged  in- 
vention or  inventions  of  claims  1,  2,  3,  5,  6,  7  and  12, 
or  any  or  either  of  them  or  at  all  of  said  Letters  Pat- 
ent, or  continued  or  continues  to  do  so,  or  has  encour- 
aged or  has  induced  others  to  infringe  or,  otherwise,  or 
at  all.  Denies  each  and  every  allegation  in  paragraph 
7  of  said  Supplemental  Bill  of  Complaint  not  hereinbe- 
fore specifically  admitted  or  denied. 

VIIL 

This  defendant  states  that  paragraph  8  of  said  tend- 
ered Supplemental  and  Amended  Bill  of  Complaint  has, 
by  notice  of  counsel,  been  embodied  in  the  record  as  an 
amendment  to  the  Bill  of  Complaint  therein  on  file  and 
denials  of  the  allegations  in  said  paragraph  8  are  con- 
tained in  the  answer  of  defendant  to  the  said  complaint 
as  amended,  this  day  filed.  This  defendant  denies  each 
and  every  allegation  contained  in  paragraph  8  of  plain- 
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tiffs'  Supplemental  Bill  of  Complaint,  except  as  ad- 
mitted in  said  answer  to  the  complaint  as  amended,  to 
which  reference  is  hereby  made. 

IX. 

Answering  the  allegations  contained  in  paragraph  9 
of  said  Supplemental  Bill  of  Complaint,  defendant  de- 
nies that  the  final  decree  entered  on  April  16th,  1917, 
in  said  suit  of  Minerals  Separation,  Limited,  against 
James  M.  Hyde,  is  final  or  determinative  against  this 
defendant  as  to  the  issue  of  validity  of  claims  1,  2,  3, 
5,  6,  7  and  12  of  said  Letters  Patent  835,120,  or  as  to 
any  of  said  claims;  or  is  final  or  determinative  against 
this  defendant  at  all.  Denies  that  said  final  decree  is 
final  or  determinative  as  to  this  defendant  as  to  the 
issue  of  infringement  of  said  claims  by  the  acts  or 
operations  there  complained  of,  or  of  any  act  or  opera- 
tion there  complained  of,  or  of  any  act  or  operation  at 
all.  .*    • 

X. 

Denies  each  and  every  allegation  contained  in  said 
Supplemental  Bill  of  Complaint  not  hereinbefore  spe- 
cifically admitted  or  denied. 

Further  answ^ering  said  Supplemental  Bill  of  Com- 
plaint, defendant  alleges: 

That  after  the  determination  of  the  case  of  Minerals 
Separation,  Limited,  and  another,  v.  James  M.  Hyde, 
in  the  above  styled  court,  the  said  case  was  considered 
by  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
on  appeal  from  the  above  styled  court,  and  that  the 
said  Circuit  Court  of  Appeals  in  May,  1914,  reversed 
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and  set  aside  the  decree  of  the  above  styled  court  in 
favor  of  the  Minerals  Separation,  Limited,  and  anoth- 
er, and  against  James  M.  Hyde,  and  did  declare  the 
said  patent  No.  835,120  and  all  of  the  claims  thereof 
invalid  and  of  no  force  or  effect;  that  thereafter  the 
said  case  of  Minerals  Separation,  Limited,  and  another 
vs.  James  M.  Hyde  reached  the  Supreme  Court  of  the 
United  States  through  a  writ  of  certiorari  and  was 
thereafter  argued  before  the  said  Supreme  Court  of 
the  United  States  and  a  decision  therein  rendered  by 
the  Supreme  Court  of  the  United  States,  by  which  de- 
cision the  decision  and  judgment  of  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  was  reversed  and  set  aside 
except  that  said  Supreme  Court  of  the  United  States 
did  declare  claims  9,  10  and  11  of  said  patent  No.  835,- 
120  invalid  and  of  no  force  or  effect,  and  that  said  de- 
cision so  declaring  said  claims  invalid  was  rendered  on 
the  11th  day  of  December,  1916,  and  that  said  plaintiffs 
were,  and  each  of  them  was,  then  and  there  on  said 
date  duly  advised  of  the  decision  and  order  of  the  said 
Supreme  Court  of  the  United  States  upon  the  patent 
aforesaid  and  did  know  that  the  said  Supreme  Court 
of  the  United  States  had  declared  each  and  all  of  said 
claims  9,  10  and  11  invalid  and  that  said  plaintiffs  have, 
and  each  of  them  has,  wholly  failed  and  unreasonably 
neglected  and  delayed  the  filing  of  a  proper  or  any  dis- 
claimer in  writing  of  the  matters  set  forth  in  claims  9, 
10  and  11  in  the  patent  office  of  the  United  States  of 
America  except  in  this,  that  Minerals  Separation,  Lim- 
ited, on  March  28th,  1917,  did  file  a  paper  purporting 
to  be  a  disclaimer  of  9,  10  and  11,  which  said  paper 
was  wholly  and  totally  inadequate  and  was  not  in  fact 
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or  in  lav/  a  disclaimer  of  said  claims  9,  10  or  11  in  ac- 
cordance with  the  decision  and  ruling  of  the  Supreme 
Court  of  the  United  States;  that  said  disclaimer  was 
wholly  insufficient  in  law  or  in  fact  to  constitute  a  dis- 
claimer at  all;  that  said  disclaimer  was  not  filed  until 
after  a  supplemental  answer  v/as  filed  in  this  case  by 
the  above  named  defendant  setting  up  as  a  defense  that 
the  said  then  plaintiff  in  this  case  had  wholly  failed  to 
file  a  disclaimer  as  shown  by  the  pleadings  and  files  in 
this  case.  Defendant  attaches  hereto  a  copy  of  said 
alleged  disclaimer  marked  Exhibit  "A".  That  the  said 
Minerals  Separation,  Limited,  one  of  the  plaintiffs 
above  named,  was  guilty  of  unreasonable  neglect  and 
delay  in  filing  the  said  disclaimer  and  the  said  other 
plaintiffs  herein  have  been  guilty  of  unreasonable  de- 
lay and  neglect  herein  in  filing  the  said  disclaimer  in 
writing;  that  by  reason  of  the  unreasonable  neglect 
and  delay  of  the  said  plaintiffs,  and  each  of  them,  to 
disclaim  in  writing  each  and  all  claims  to  claims  9,  10 
and  11,  the  whole  of  said  patent  No.  835,120  has  be- 
come wholly  void  and  invalid  and  of  no  force  or  effect, 
and  that  the  plaintiffs  cannot,  nor  can  any  of  them,  re- 
ly thereon,  nor  maintain  action  in  equity  under  said 
patent  and  that  the  plaintiffs  are,  and  each  of  them  is, 
now  barred  by  reason  of  the  said  unreasonable  delay 
and  neglect  and  failure  of  each  of  them  from  any  relief 
of  any  kind  or  nature  in  equity,  nor  can  plaintiffs,  or 
either  of  them  now  be  given  any  assistance  in  a  court 
of  equity  for  any  alleged  invasipn  of  alleged  rights  un- 
der said  patent,  nor  can  plaintiffs,  or  either  of  them, 
maintain  an  action  for  injunction  or  accounting,  and 
that  plaintiffs  are,  and  each  of  them  is,  estopped  from 
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any  further  proceedings  herein  by  reason  of  the  un- 
reasonable neglect  or  delay  to  file  a  proper  or  any  dis- 
claimer to  claims  held  invalid  by  the  Supreme  Court  of 
the  United  States  as  aforesaid  and  in  accordance  with 
the  statutes  of  the  United  States  of  America  in  such 
cases  made  and  provided;  that  the  said  defendant 
further  alleges  that  the  said  plaintiffs  have  and  each  of 
them  has  wholly  failed  up  to  this  time  to  file  a  proper 
disclaimer  in  the  Patent  Office  of  the  United  States  as 
required  by  law. 

By  way  of  further  defense  herein  defendant  alleges 
that  the  said  plaintiffs  are,  and  each  of  them  is,  es- 
topped from  asserting  or  claiming  that  its  said  alleged 
patent,  or  any  claim  thereof  is  infringed  by  the  use  of 
an  amount  of  oil  exceeding  five-tenths  of  one  per  cent 
on  the  weight  of  the  ore  treated  at  a  given  time,  for  the 
reason  that  the  plaintiffs.  Minerals  Separation,  Limit- 
ed, and  Minerals  Separation  American  Syndicate,  Lim- 
ited, in  a  judicial  proceeding,  stated  that  the  invention 
herein  referred  to  was  not  practised  by  the  use  of  an 
amount  of  oil  in  excess  of  five-tenths  of  one  per  cent 
on  the  weight  of  the  ore  treated  and  by  the  further 
statements  in  a  judicial  proceeding  that  the  invention 
was  not  reached  until  the  amount  of  oil  reached  and 
fell  below  five-tenths  of  one  per  cent  on  the  ore  treat- 
ed and  that  each  of  said  statements  was  made  in  a  ju- 
dicial proceeding  in  a  court  having  jurisdiction  of  the 
subject  matter;  that  the  plaintiff.  Minerals  Separation 
North  American  Corporation,  claims  to  be  the  succes- 
sor in  interest  of  the  other  plaintiffs  herein;  that  by 
reason  of  said  statements  the  said  plaintiffs  are,  and 
each  of  them  is,  now  precluded  and  estopped  from  as- 
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serting  in  this  court  of  equity  that  the  invention  em- 
braces more  than  that  described  and  claimed  by  it  as 
aforesaid.  Defendant  alleges  that  said  acts  immedi- 
ately last  complained  of  did  not  occur  until  after  the 
original  joining  of  issue  herein  and  the  defendant  did 
not  become  acquainted  with  the  said  facts  until  No- 
vember, 1916. 

WHEREFORE,  defendant  having  fully  an- 
swered plaintiffs'  Supplemental  Bill  of  Complaint, 
prays  to  be  dismissed  hence  with  its  costs. 

Thomas  F.  Sheridan 

W.  A.  Scott 

J.  Bruce  Kremer 

T.  H.  Sheridan 

L.  P.  Sanders 

Ale.  C.  Kremer 

Solicitors  for  Defendant. 
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UNITED  STATES  OF  AMERICA, 
DISTRICT  OF  MONTANA, 
COUNTY  OF  SILVER  BOW,— ss: 

J.  L.  BRUCE,  being  first  duly  sworn,  on  oath  de- 
poses and  says : 

That  he  is  an  officer,  to-wit:  the  Manager  and  also 
the  agent  of  the  above-named  defendant,  and  makes 
this  verification  in  said  capacity  for  and  on  behalf  of 
the  above  named  defendant;  that  he  has  read  the  fore- 
going answer  to  plaintiffs'  supplemental  complaint, 
knows  the  contents  thereof,  and  that  the  matters  and 
things  therein  stated  are  true  to  the  best  of  his  knowl- 
edge, information  and  belief. 

J.  L.  BRUCE 

Subscribed  and 'sworn  to  before  me  this  4th  day  o'J 
May,  1917. 

C  H.  TUOHY 
Notary  Public  for  the  State  of  Montana,  Residing  at 

Butte,  Montana. 

My  commission  expires  July  7th,  1918. 
(Notarial  Seal) 
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EXHIBIT  A. 

UNITED  STATES  PATENT  OFFICE. 

Hon.  Commissioner  of  Patents, 

Sir: 

Your  Petitioner,  Minerals  Separation,  Limited,  a  cor- 
poration organized  and  existing  under  the  laws  of  Great 
Britain  and  having  its  principal  place  of  business  in 
London,  England,  hereby  represents  as  follows: 

L  That  on  November  6th,  1906,  Letters  Patent  of 
the  United  States  for  Ore  Concentration,  No.  835,120, 
were  granted  to  Henry  Livingstone  Sulman,  Hugh 
Fitzalis  Kirkpatrick-Picard  and  John  Ballot,  of  Lon- 
don, England,  and  your  Petitioner  is  now  the  sole  and 
exclusive  owner  of  the  said  Letters  Patent. 

2.  That  by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Minerals  Separation,  Limited,  and 
Minerals  Separation  American  Syndicate,  Limited,  vs. 
James  M.  Hyde,  filed  the  11th  day  of  December,  1916, 
your  Petitioner  is  advised  that  the  said  Letters  Patent 
No.  835,120,  in  so  far  as  concerns  claims  9,  10  and  11 
thereof,  covers  and  includes  more  than  the  said  invent- 
ors had  a  right  to  claim  as  new. 

3.  That  the  matter  which  the  said  patentee  and  your 
Petitioner  are,  in  accordance  with  the  said  decision  of 
the  said  Court,  not  entitled  to  hold  or  claim  by  virtue 
of  said  claims  9,  10  and  11  of  said  Letters  Patent  No. 
835,120,  was  included  therein  by  mistake,  and  without 
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fraudulent  or  deceptive  intent,  and  without  any  wilful 
default  or  intent  to  defraud  or  mislead  the  public. 

4.  That  the  subject-matter  not  herein  and  hereby 
disclaimed  is  definitely  distinguishable  from  the  part 
or  parts  disclaimed  herein,  and  is  truly  and  justly  the 
invention  of  the  said  Henry  Livingstone  Sulman,  Hugh 
Fitzalis  Kirkpatrick-Picard  and  John  Ballot,  and  is  a 
material  and  substantial  part  of  the  thing  patented. 

Your  Peiiiioner,  therefore,  for  the  purpose  of  coni- 
plying  with  the  requirements  of  the  law  in  ^uch  Cc-.se 
made  and  provided,  and  of  disclaiming  those  parts  of 
the  thing  patented  which  your  Petitioner  does  not 
choose  to  claim  or  hold  by  virtue  of  said  Letters  Patent 
No.  835,120  does  hereby  disclaim  from  claims  9,  10  and 
11  of  said  Letters  Patent  No.  835,120,  any  process  of 
concentrating  powdered  ores  excepting  where  the  re 
suits  obtained  are  the  results  obtained  by  the  use  of  oil 
in  a  quantity  amounting  to  a  fraction  of  one  per  cent 
on  the  ore. 

IN  WITNESS  WHEREOF  your  Petitioner  has 
caused  these  presents  to  be  signed  and  sealed  by  John 
Ballot,  its  duly  constituted  attorney  in  fact  under  and 
by  virtue  of  a  power  of  attorney  dated  December  14, 
1915,  and  recorded  in  the  United  States  Patent  Office 
November  27,  1916,  in  Liber  K  101,  page  176  of  Trans- 
fers of  Patents,  this  27th  day  of  March,  1917. 

MINERALS  SEPARATION  LIMITED 
By  John  Ballot  (L.  S.) 

Attorney  in  fact 
In  presence  of: 
S.  Gregory 
Henrv  D.  Williams 
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STATE  OF  NEW  YORK 
COUNTY  OF  NEW  YORK.— ss: 

On  this  27th  day  of  March,  1917,  before  me  person- 
ally came  JOHN  BALLOT,  attorney  in  fact  of  Min- 
erals Separation  Limited,  a  Company  organized  un- 
der the  laws  of  Great  Britain,  to  me  personally  known, 
and  known  to  me  to  be  the  individual  described  in  and 
who,  as  such  attorney,  executed  the  within  petition  and 
acknowledged  that  he  executed  the  same  as  the  act  and 
deed  of  Minerals  Separation,  Limited,  therein  described, 
by  virtue  of  a  power  of  attorney  duly  executed  by  said 
Minerals  Separation,  Limited,  bearing  date  December 
14,  1915,  which  power  of  attorney  was  exhibited  to 
me,  and  he  stated  that  it  was  still  in  force  and  effect. 

Harry  C.  Lewis 
Notary  Public,  Bronx  Co.  No.  12  Certificate  Filed  in 

New  York  County  No.  48. 

(Seal) 

FILED: 

May  4,  1917. 

Geo.  W.  Sproule,  Clerk. 
By  H.  H.  Walker,  Deputy. 

Service  of  the  foregoing  answer  to  supplemental  bill 
of  complaint  accepted,  and  copies  thereof  received  this 
4th  day  of  May,  1917. 

O.  W.  McConnell, 
Henry  D.  Williams, 
Wm.  Houston  Kenyon, 
Solicitor  for  Plaintiffs  and  of  Counsel. 
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And  thereafter  on  May  4th,  1917,  defendant's  an- 
swer to  plaintiffs'  bill  of  complaint  as  amended  was 
filed,  being  as  follows,  to-wit : 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Montana. 


MINERALS  SEPARATION, 
LIMITED,  MINERALS  SEP- 
ARATION AMERICAN  SYN- 
DICATE, LIMITED,  and 
MINERALS  SEPARATION 
NORTH  AMERICAN  COR- 
PORATION, 

Plaintiffs, 
vs. 
BUTTE  AND  SUPERIOR 
MINING  COMPANY,  former- 
ly BUTTE  AND  SUPERIOR 
COPPER  COMPANY,  LIM- 
ITED, 

Defendant. 

In  Equity. 

ANSWER  TO  PLAINTIFFS'  BILL  OF  COMPLAINT 

AS  AMENDED. 


The  answer  of  Butte  and  Superior  Mining  Company, 
defendant,  formerly  Butte  and  Superior  Copper  Com- 
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pany,  Limited,  to  the  bill  of  complaint  of  plaintiffs  as 
amended. 

The  defendant  now  and  at  all  times  saving  and  re- 
serving unto  itself  all  and  all  manner  of  benefit  and  ad- 
vantage of  exception  v/hich  can  or  may  be  had  or  taken 
to  the  errors,  uncertainties  or  other  imperfections  con- 
tained in  the  bill  of  complaint  as  amended  herein,  for 
answer  hereto,  or  to  so  much  or  such  parts  thereof  as 
it  is  advised  it  is  material  to  make  answer  unto,  says  as 
follows : 

I. 

Admits  that  the  plaintiffs.  Minerals  Separation, 
Limited,  and  Minerals  Separation  American  Syndicate 
Limited,  are  corporations  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  Great  Britain;  admits 
that  the  plaintiff.  Minerals  Separation  North  American 
Corporation  is  a  corporation  organized  under  the  laws 
of  the  State  of  Maryland.  Admits  that  the  defendant 
is  a  corporation  duly  organized  and  existing  under  the 
laws  of  the  State  of  Arizona  and  has  a  regular  estab- 
lished place  of  business  in  the  City  of  Butte,  County  of 
Silver  Bow,  State  of  Montana.  Denies  that  it  has 
committed  acts,  or  any  act,  of  infringement  at  said 
place,  or  at  any  other  place,  or  at  any  time,  or  at  all, 
as  alleged  in  plaintiffs'  bill  of  complaint  as  amended, 
or  otherwise. 

H. 

Admits  that  this  suit  is  brought  under  the  patent 
laws  of  the  United  States  for  the  alleged  infringement 
of     the     United    States   Letters   Patent  No.   835,120, 
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issued  November  6th,  1906,  for  alleged  improvements 
in  ore  concentration;  but  denies  that  there  has  been 
any  infringement  thereof  by  this  defendant. 

III. 

Denies  that  on  the  29th  day  of  May,  1905,  or  at  any 
other  time,  Henry  Livingstone  Sulman,  Hugh  Fitzalis 
Kirkpatrick-Picard,  and  John  Ballot  were,  within  the 
meaning  of  the  statutes  of  the  United  States  then  in 
force,  the  original  or  first  or  joint  inventors,  or  that 
either  of  them  was,  or  that  any  of  them  were,  the  orig- 
inal or  joint  inventors  of  a  certain  new  or  useful  process 
of  ore  concentration,  or  were  entitled  to  a  patent  there- 
on under  the  provisions  of  said  statutes,  or  that  they 
duly  filed  in  the  United  States  Patent  Office  an  appli- 
cation for  Letters  Patent  of  said  alleged  invention;  de- 
nies that  on  the  6th  day  of  November,  1906,  all  of  the 
requirements  of  the  statutes  having  been  duly  complied 
with,  the  said  Letters  Patent  of  the  United  States  No. 
835,120  were  duly  issued  on  said  application  to  the 
said  Henry  Livingstone  Sulman,  Hugh  Fitzalis  Kirk- 
patrick-Picard and  John  Ballot,  or  either,  or  any  of 
them;  admits  that  a  certain  alleged  patent  being  No. 
835,120,  v/as  issued  to  Henry  Livingstone  Sulman, 
Hugh  Fitzalis  Kirkpatrick-Picard  and  John  Ballot. 

Denies  each  and  every  allegation  contained  in  para- 
graph 3  of  plaintiffs'  bill  of  complaint  as  amended  not 
hereinbefore  specifically  admitted  or  denied. 

IV. 

Denies  that  it  has  any  knowledge  or  information  as 
to  whether  on  or  about  the  7th  day  of  December,  1909, 
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the  said  Henry  Livingstone  Sulman,  Hugh  FitzaHs 
Kirkpatrick-Picard  and  John  Ballot  duly  or  at  all  as- 
signed to  the  plaintiffs,  or  any  other  person  or  cor- 
poration, all  right,  title  and  interest  in  and  to  said  al- 
leged invention  and  alleged  Letters  Patent,  or  that 
plaintiffs  are  now  the  sole  owners  of  said  alleged  in- 
vention or  Letters  Patent,  or  of  all  rights  of  action,  or 
claim,  or  demand  for  alleged  infringement  thereof 
since  said  alleged  assignment. 

V. 

Defendant  denies  that  said  alleged  invention  is  of 
great  value  or  utility;  denies  that  there  was  or  is  any 
invention  in  the  said  alleged  patent  No.  835,120;  de- 
nies that  it  has  any  knowledge  or  information  as  to 
whether  the  plaintiffs  have,  or  any,  or  either  of  them 
has  been  to  great  trouble  or  expense  in  demonstrating 
the  alleged  utility"  thereof,  or  in  introducing  the  same 
into  extensive  commercial  use  in  the  United  States,  or 
elsewhere;  denies- that  it  has  any  knowledge  or  infor- 
mation as  to  whether  the  plaintiffs  have,  or  any,  or 
either  of  them  has  granted  numerous  licenses  for  car- 
rying on  said  alleged  process  of  ore  concentration  in  the 
United  States  or  elsewhere;  denies  that  said  alleged 
process  has  been  or  is  now  being  extensively  carried  on 
in  the  United  States,  or  elsewhere;  denies  that  plain- 
tiffs have,  or  any,  or  either  of  them  has  any  patent 
upon  any  alleged  process,  and  denies  that  plaintiffs 
have,  QT  any,  or  either  of  them  has,  the  right  to  grant 
licenses  for  the  use  of  said  alleged  process  conditioned 
on  the  payment  of  royalty  measured  by  the  output  of 
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said  alleged  process  of  ore  concentration,  or  otherwise, 
or  at  all. 

Denies  each  and  every  allegation  contained  in  para- 
graph 5  of  plaintiffs'  bill  of  complaint  as  amended  not 
hereinbefore  specifically  admitted  or  denied. 

VI. 

Answering  the  allegations  contained  in  paragraph  6 
of  plaintiffs'  bill  of  complaint  as  amended,  this  defend- 
ant denies  that  it  has  infringed  or  is  infringing  the 
said  alleged  Letters  Patent  since  the  plaintiffs,  or  any, 
or  either  of  them,  acquired  the  same,  or  at  any  other 
time,  or  at  all,  by  installing  apparatus  for  or  carrying  on 
the  use  of  said  alleged  process  of  ore  concentration,  or 
in  any  other  manner,  or  at  all,  at  the  town  of  Basin, 
in  the  County  of  Jefferson,  State  of  Montana,  or  at  the 
City  of  Butte,  Silver  Bow  County,  State  of  Montana, 
or  at  any  other  place,  or  at  all,  without  the  consent  or 
allowance  of  the  plaintiffs,  or  any,  or  either  of  them,  or 
at  all;  denies  that  said  alleged  process  of  ore  concen- 
tration alleged  to  have  been  carried  on  by  this  defend- 
ant embodied  the  said  alleged  invention  as  claimed  in 
claims  one  (1),  or  tv/o  (2),  or  three  (3),  or  five  (5), 
or  six  (6),  or  seven  (7),  or  nine  (9),  or  ten  (10),  or 
eleven  (11),  or  twelve  (12),  or  any  other  claim  of  said 
alleged  Letters  Patent;  denies  that  the  defendant  is 
carrying  on  any  alleged  infringement  at  the  last  named 
place,  or  at  any  other  place,  or  at  all,  as  a  continuing 
or  any  act  or  threatens  to  continue  to  use  said  process, 
or  to  infringe  or  threatens  to  infringe  at  all;  denies 
that  defendant  has  ever  infringed  said  alleged  patent. 
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VIL 

Answering  the  allegations  contained  in  paragraph  7 
of  plaintiffs'  bill  of  complaint  as  amended,  defendant 
admits  that  the  plaintiff,  Minerals  Separation,  Limited, 
and  another,  on  or  about  the  9th  day  of  October,  1911, 
brought  suit  in  this  court  against  James  M.  Hyde  for 
alleged  infringement  of  Letters  Patent  No.  835,120, 
but  denies  that  said  suit  was  fully  contested  on  its 
merits,  but  admits  that  said  suit  was  presented  at 
length  to  this  court  on  briefs  and  arguments  of  coun- 
sel, and  that  this  court,  in  an  opinion  filed  July  26th, 
1913,  the  court  having  jurisdiction  of  the  persons  and 
subject  matter  in  said  suit,  directed  that  an  interlocu- 
tory decree  be  entered  adjudging  the  validity  of  said 
Letters  Patent  as  against  James  M.  Hyde,  and  in- 
fringement thereof  by  said  James  M.  Hyde  as  to  the 
particular  claims  charged  to  be  the  subject  matter  of 
the  alleged  infringement  by  the  defendant  herein;  but 
denies  that  there  was  an  adjudication  of  the  validity  of 
said  Letters  Patent  as  against  this  defendant,  or  any 
of  claims  of  said  Patent  as  against  this  defendant,  or 
that  this  defendant  was  in  any  manner  affected  by  or 
was  in  any  manner  a  party  to  the  said  alleged  suit 
above  referred  to;  admits  that  the  above  styled  court 
directed  the  issuance  of  an  injunction  restraining  from 
alleged  further  infringement  by  the  said  James  M. 
Hyde  and  a  reference  to  a  master  for  ascertaining 
profits  and  damages  to  be  awarded  against  the  said 
James  M.  Hyde,  and  admits  that  on  the  15th  day  of 
August,  1913,  a  decree  was  entered  as  directed  by  the 
said  court,  and  that  thereafter  a  permanent  injunction 
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restraining  the  said  James  M.  Hyde  from  further  al- 
leged infringement  of  said  Letters  Patent  No.  835,120 
was  issued  by  the  above  court.  Further  answering  this 
defendant  alleges  that  thereafter  said  cause  was  duly 
and  regularly  appealed  to  the  Circuit  Court  of  Appeals 
and  was  thereafter  presented  before  the  Supreme  Courjt 
of  the  United  States,  it  having  reached  the  said  court 
on  writ  of  certiorari  as  more  fully  and  particularly  ap- 
pears from  the  pleadings  and  records  herein  on  file. 
Further  answering  the  allegations  contained  in  para- 
graph 7,  this  defendant  denies  each  and  every  allega- 
tion contained  therein  not  hereinbefore  specifically  ad- 
mitted or  denied. 

VIII. 

Answering  the  allegations  contained  in  paragraph  8 
of  plaintiffs'  bill  of  complaint  as  amended,  this  de- 
fendant denies  that  at  the  time  referred  to  in  said  para- 
graph 8,  or  any  other  time,  or  at  all,  the  defendant, 
Butte  and  Superior  Mining  Company,  invited  said 
James  M.  Hyde  to  test  the  applicability  of  flotation  to 
the  ores  of  the  Butte  and  Superior  Mining  Company; 
denies  that  thereafter,  Butte  and  Superior  Mining  Com- 
pany investigated  through  its  own  attorney  or  counsel 
the  matter  of  infringement  of  alleged  Letters  Patent 
of  Minerals  Separation,  Limited,  by  such  application, 
or  at  all,  save  and  except  insofar  as  an  investigation 
was  made  necessary  through  proceedings  taken  against 
said  Butte  and  Superior  Mining  Company,  or  threats 
of  proceedings  against  said  Butte  and  Superior 
Mining  Company,  of  which  threats  this  pending  suit 
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is  the  outcome;  admits  that  the  said  defendant  entered 
into  an  agreement  with  the  said  James  M.  Hyde  where- 
by Hyde,  as  an  independent  engineering  contractor,  was 
to  do  certain  work  in  connection  with  the  applica- 
tion of  flotation  to  the  ores  of  Butte  and  Superior 
Mining  Company,  and  was  to  superintend  under  said 
independent  contract  the  erection  and  operation  of  a 
plant  as  provided  in  the  contract  made  and  entered 
into  with  the  said  James  M.  Hyde  by  the  said  Butte 
and  Superior  Copper  Company,  Limited,  now  Butte 
and  Superior  Mining  Company,  but  not  otherwise. 
This  defendant  annexes  hereto  and  makes  a  part 
hereof  a  copy,  of  said  contract  made  and  entered 
into  between  the  said  James  M.  Hyde  and  Butte 
and  Superior  Copper  Company,  Limited,  the  same  be- 
ing marked  Exhibit  *'A";  admits  that  by  the  terms 
of  said  contract  the  said  James  M.  Hyde  was  to  be 
paid  such  expenses  as  are  provided  in  said  contract 
and  not  otherwise,  and  was  to  have  additional  pay- 
ment as  provided  for  in  said  contract  and  not  other- 
wise; denies  that  it  was  further  agreed  between  the 
said  Butte  and  Superior  Copper  Company,  Limited, 
and  said  James  M.  Hyde  that  said  Butte  and  Superior 
Copper  Company,  Limited,  would  defend  said  Hyde 
or  hold  him  harmless  in  case  he  should  be  sued  by 
Minerals  Separation,  Limited,  or  any  other  person 
or  corporation,  or  at  all,  for  infringement  by  reason 
of  the  erection  and  operation  of  said  plant  for  said 
Butte  and  Superior  Mining  Company,  or  otherwise; 
denies  that  the  acts,  or  any  act,  of  said  Hyde  com- 
plained of  in  said  suit  of  Minerals  Separation,  Limited, 
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and  another  against  James  M.  Hyde,  or  any  other 
suit,  as  the  acts  of  infringement,  there  or  at  all  con- 
sisted in  the  operation  of  the  plant,  or  any  plant, 
erected  or  operated  by  said  Hyde  for  the  Butte  and 
Superior  Mining  Company,  but  in  this  connection  this 
defendant  avers  that  said  plant  was  erected  by  the 
said  Hyde  as  an  independent  contractor  and  not  as 
an  employee  of  the  Butte  and  Superior  Mining  Com- 
pany and  was  erected  as  set  forth  in  said  agreement, 
and  this  defendant  admits  that  it  was  in  said  plant 
referred  to  in  said  agreement  that  the  said  Hyde  com- 
mitted the  acts  which  plaintiffs  claim  were  acts  of 
infringement,  but  defendant  avers  that  it  had  no  con- 
trol over  the  acts  of  said  James  M.  Hyde,  he  acting 
under  the  provisions  of  said  independent  contract  here- 
to annexed.  This  defendant  denies  that  it  directed  the 
said  operation;  denies  that  said  alleged  acts  of  in- 
fringement by  the  said  Hyde  were  conducted  in  the 
mill  of  the  said  Butte  and  Superior  Mining  Company 
with  apparatus  or  ingredients  belonging  to  said  Com- 
pany, except  as  herein  stated,  to-wit:  under  the  in- 
dependent contract  existing  between  the  said  Hyde 
and  the  said  Company;  admits  that  said  alleged  opera- 
tions were  conducted  upon  the  ore  of  said  Company, 
but  denies  that  the  same  were  for  the  benefit  or  ad- 
vantage of  said  Company,  save  and  except  as  set 
forth  in  said  contract,  a  copy  of  which^iereto  an- 
nexed  and  marked  Exhibit  "A";  denies  that  said  al- 
leged acts  of  infringement  by  the  said  Hyde  were 
conducted  by  the  employes  of  Butte  and  Superior 
Mining    Company    under    the    superintendence    of    the 
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said  Hyde,  but  in  this  connection  avers  that  the  said 
Hyde  conducted  the  alleged  acts  herein  referred  to, 
save  and  except  where  manual  labor  was  concerned 
and  that  in  this  connection  defendant  admits  that  men 
erlgaged  in  and  about  the  plant  of  said  Butte  and 
Superior  Mining  Company  by  said  Company  per- 
formed manual  labor  in  and  about  said  plant;  denies 
that  in  those  operations,  or  in  any  operation,  or  at  all, 
the  said  Hyde  was  an  employe  of  the  said  Company; 
denies  specifically  that  the  said  Hyde  was  ever  an 
employee  of  the  said  Company;  denies  specifically  that 
said  Butte  and  Superior  Mining  Company  conducted 
or  controlled  the  defense  from  the  beginning  to  the 
end  of  said  suit  of  Minerals  Separation,  Limited,  and 
another  v.  James  M.  Hyde;  denies  specifically  that 
the  said  Butte  and  Superior  Mining  Company  at  any 
time^  or  at  all,  conducted  or  controlled  the  defense  of 
the  said  suit  of  Minerals  Separation,  Limited,  and 
another  v.  James  M.  Hyde;  denies  specifically  that 
said  Butte  and  Superior  Mining  Company  at  any  time 
had  conduct  or  control  of  the  defense  of  said  suit, 
or  that  the  Butte  and  Superior  Mining  Company  at 
any  time  ever  had  any  authority  to  direct  the  said 
litigation  or  to  withdraw  the  defense  of  the  same  or 
to  dispose  of  the  same  by  settlement,  or  otherwise,  or 
at  all,  or  ever  had  any  conduct  or  control  of  said 
litigation;  denies  that  the  said  Butte  and  Superior 
Mining  Company  paid  all  the  expenses  of  said  suit  or 
paid  the  said  James  M.  Hyde  for  his  expenses  in 
assisting  in  the  defense  of  said  suit,  except  as  follows, 
to-wit:  that  the  said  Butte  and  Superior  Mining  Com- 
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pany  purchased  of  and  from  the  said  James  M.  Hyde 
the  exclusive  rights  and  privileges  in  the  County  of 
Silver  Bow,  State  of  Montana,  for  the  treatment  of 
ores  produced  therein  by  all  processes  or  patents  which 
the  said  James  M.  Hyde  might  have  or  procure  in 
connection  with  the  flotation  or  treatment  of  ores  or 
metals,  and  that  the  said  Company  agreed  to  pay  for 
said  exclusive  license  aforesaid  all  the  expenses  of  the 
said  suit  of  Minerals  Separation,  Limited,  v.  James  M. 
Hyde  for  the  said  Hyde.  This  defendant  avers  that 
the  said  expenses  of  said  litigation  were  paid  for  the 
said  Hyde  as  a  consideration  as  aforesaid  and  not 
otherwise;  admits  that  the  said  James  M.  Hyde  ap- 
plied for  and  obtained  a  patent  No.  1,022,085  for  the 
concentration  of  ores  in  the  re-treatment  of  concen- 
trates and  other  features  involved  in  the  operation  of 
the  mill  of  Butte  and  Superior  Mining  Company,  and 
involved  in  the  operations  of  any  and  every  other 
mill  using  any  character  of  flotation  process;  denies 
that  said  patent  was  embraced  in  the  said  alleged 
charge  of  act  of  infringement  against  the  said  Hyde; 
denies  that  said  patent  was  granted  or  issued  for 
what  was  not  the  invention  of  said  Hyde  or  any  in- 
vention over  the  art,  and  denies  specifically  that  said 
application  for  said  patent  was  an  afterthought,  or  a 
sham,  or  device  to  aid  in  the  defense  of  said  suit,  but 
avers  that  said  patent  is  a  valuable  patent  recognized 
and  existing  and  rendering  efficient  and  great  benefit 
to  the  art  of  flotation;  denies  that  long  subsequently, 
or  after  the  suit  was  argued  at  final  hearing  in  this 
court  the  said   Hyde   granted   to   Butte   and   Superior 
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Mining  Company  an  exclusive  license  under  said  pat- 
ent for  the  County  of  Silver  Bow,  State  of  Montana, 
but  admits  that  said  Hyde  did  grant  an  exclusive  license 
under  said  patent  to  the  Butte  and  Superior  Mining 
Company  for    the    County  of    Silver    Bow,    State    of 
Montana,  and  for  all  ore  produced  therein,  said  Hyde 
having  agreed  to  grant  said  exclusive  license  afore- 
said long  prior    to    the    application    for    patent    No. 
1,022,085   for   the   consideration   as   herein   alleged   to 
have   been   paid   by   the   Butte   and    Superior   Mining 
Company  to  the  said  Hyde,  and  not  otherwise;  denies 
that  said   license   was   granted   for   and   in   considera- 
tion of  said  Company  paying  all,  or  any,  of  the  ex- 
penses of  the  defense  of  said  suit  of  Minerals   Sep- 
aration, Limited,  v.  James  M.  Hyde  except  as  herein 
set  forth  or  holding  said  Hyde  harmless  therein;  de- 
nies that  said  Company  ever  agreed  to  hold  said  Hyde 
harmless  therein;  denies  that  said  Company  ever  made 
any  agreement  for  the  defense  of  said  suit  save  and 
except  as  herein  set  forth,  to-wit:  that  said  Company 
paid  to  the  said  James   M.   Hyde  as  a  consideration 
for  the  license  aforesaid  an  amount  sufficient  to  pay 
the  costs  of  the  defense  of  said  suit;  denies  that  said 
license  was   without  value  or  that   said  consideration 
was  paid  for  nothing,  or  that  the  transaction  was  an 
afterthought,  or  a  sham,  or  a  device  to  avoid  the  legal 
or   any   effect    of    the    actual    or    any    relationship    of 
Butte  and   Superior   Mining  Company  to  the   defense 
of   said   suit;   denies   that   said    Butte    and    Superior 
Mining  Company  had  any  actual  relationship  to  the  de- 
fense of  said  suit;  denies  that  the  Butte  and  Superior 
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Mining  Company  had  anything  whatsoever  to  do  with 
the  defense  of  said  suit  as  herein  set  forth;  denies 
specifically  that  the  Butte  and  Superior  Mining  Com- 
pany ever  had  the  direction  of  the  defense  of  said 
suit  or  the  control  of  said  suit,  or  the  control  or  direc- 
tion of  said  litigation  at  any  time,  or  at  all.  or  could 
have  withdrawn  the  said  defense,  or  could  have  set- 
tled the  said  action,  or  could  have  disposed  of  the 
same,  or  any  part  tliereof,  in  any  manner,  or  at  all; 
denies  that  the  process  introduced  by  the  said  Hyde 
into  the  Butte  and  Superior  Mining  Company's  plant 
was  continued  in  use  by  the  said  Company,  except  in 
part  by  or  through  other  employees  or  otlier  superin- 
tendence or  in  other  plants.  In  this  connection  this 
defendant  avers  tliat  tlie  said  process  was  from  time 
to  time  modified  and  changed;  denies  that  to  the  ex- 
tent that  the  said  Hyde  was  concerned  in  the  opera- 
tions decreed  in  said  Hyde  suit  to  be  an  infringer 
of  said  Letters  Patent  Xo.  835,120,  or  to  any  extent, 
or  at  all,  this  defendant  was  the  master,  or  the  prin- 
cipal, or  was  the  joint  tort  feasor  witli  the  said  Hyde; 
denies  specifically  tliat  tliis  defendant  was  at  any  time, 
or  at  all,  the  master,  of  the  said  Hyde,  or  the  principal 
of  the  said  Hyde,  or  was  a  joint  tort  feasor  with  the 
said  Hyde;  denies  specifically  tliat  this  defendant  con- 
ducted the  defense  of  the  said  Hyde  in  said  suit  against 
tlie  said  Hyde  for  its  own  protection  or  witli  the  knowl- 
edge of  the  plaintiffs,  or  has  had  its  day  in  court; 
denies  that  the  said  defendant  conducted  tlie  defense 
of  the  said  Hyde  in  said  suit  at  all;  denies  that  tlie 
said  plaintiffs,  or  any,  or  either  of  them,  ever  at  any 
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time  had  any  knowledge  whatsoever  that  the  said  de- 
fendant conducted  said  suit;  denies  that  there  was  any 
knowledge  of  said  fact  to  be  had  by  any  person,  or  at 
all;  denies  specifically  the  said  allegation  that  the  said 
defendant  conducted  the  said  suit  and  denies  specific- 
ally the  allegation  that  the  said  plaintiffs  had  any 
knowledge  of  the  existence  of  a  fact  which  did  not 
exist;  denies  specifically  that  said  defendant  has  had 
its  day  in  court  insofar  as  concerns  the  issues  there 
raised  or  determined;  denies  that  this  defendant  is 
bound  by  the  said  final  decree,  or  any  decree,  against 
the  said  James  M.  Hyde  in  said  case  on  April  16th, 
1917,  or  any  decree  to  the  extent  that  the  said  Letters 
Patent  in  suit  No.  835,120,  are  valid  as  against  claims 
numbers  one,  two,  three,  five,  six,  seven  or  twelve, 
or  any  other  claims,  or  at  all,  and  specifically  denies 
that  this  defendant  is  bound  by  the  said  decree  in 
the  Hyde  case  in  any  manner,  or  at  all,  as  to  any 
claims,  or  at  all,  and  specifically  denies  that  the  said 
defendant  is  bound  by  said  decree  to  the  extent  that 
said  decree  provides  that  said  claims  aforesaid  were 
infringed  by  the  acts  or  operations  there  complained 
of,  and  specifically  denies  that  this  defendant  is  bound 
by  any  decree  in  said  Hyde  suit,  or  is  bound  at  all 
by  said  decree  in  said  Hyde  suit. 

Denies  each  and  every  allegation  contained  in  para- 
graph eight  of  plaintiffs'  bill  of  complaint  as  amend- 
ed not  hereinbefore  specifically  admitted  or  denied. 

IX. 

Answering  the  allegations  contained  in  paragraph  9, 
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this  defendant  admits  that  prior  to  the  commencement 
of  said  suit  against  James  M.  Hyde,  the  plaintiffs 
made  claims  to  the  defendant  in  this  suit  that  they 
claimed  certain  rights  under  said  Letters  Patent  No. 
835,120,  but  this  defendant  denies  that  the  plaintiffs 
or  any  of  them  in  fact  had  any  rights  under  said  Let- 
ters Patent  No.  835,120.  This  defendant  admits  that 
it  was  advised  of  the  proceedings  in  the  said  suit 
of  Minerals  Separation,  Limited,  and  another,  against 
James  M.  Hyde;  admits  that  the  above  styled  court  in 
said  action  issued  a  permanent  injunction  in  pursu- 
ance of  said  decree  against  the  said  James  M.  Hyde; 
admits  that  the  said  injunction  and  decree  was  di- 
rected to  the  said  James  M.  Hyde,  his  confederates  and 
associates,  but  denies  that  this  defendant  was  at  any 
time  or  is  now  a  confederate  or  associate  with  the 
said  James  M.  Hyde,  and  denies  that  it  was  in  any- 
wise or  at  all,  bound  or  affected  by  said  decree  or  said 
injunction;  admits  that  a  copy  of  said  decree  was 
served  upon  this  defendant;  denies  that  this  defend- 
ant has  ever  infringed  the  said  Letters  Patent  or  has 
continued  to  infringe  the  said  Letters  Patent  in  de- 
fiance of  the  decree  of  this  court  or  of  the  injunction 
issued  thereon,  to  its  own  profit  or  to  the  damage 
of  the  plaintiffs  or  any  of  them  or  has  at  any  time, 
or  at  all,  infringed  the  said  Letters  Patent;  denies 
that  there  was  ever  a  decree  of  this  court  or  an  in- 
junction of  this  court  issued  which  in  any  manner 
affected  the  above-named  defendant  in  the  use  of  a 
flotation  process,  or  otherwise,  or  at  all. 
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X. 

Denies  each  and  every  allegation  contained  in  plain- 
tiffs' bill  of  complaint  as  amendea  hereinbefore  spec- 
ifically  admitted  or  denied. 

Further  answering  plaintiffs'  bill  of  complaint  as 
amended,  defendant  says: 

I. 

(a)  That  the  supposed  invention  set  forth  in  said 
Letters  Patent  No.  835,120  had  been  patented  and 
had  been  described  in  printed  publications  prior  to 
the  supposed  invention  thereof  by  said  Sulman,  Kirk- 
patrick-Picard  and  Ballot,  and  had  been  patented  and 
described  in  printed  publications  more  than  two  years 
prior  to  their  application  for  a  patent  therefor;  that 
said  supposed  invention  was  patented  and  fully  des- 
cribed in  each  of  the  following  described  patents  and 
publications,  each  of  which  patents  was  granted  and 
became  a  patent  and  each  of  which  patents  and  pub- 
lications was  published  as  a  principal  publication  more 
than  two  years  prior  to  the  application  by  said  Sul- 
man, Picard  and  Ballot  for  said  patent  No.  835,120; 

British  patent  to  William  Hayks,  No.  488,  dated 
February  23,    1860,   sealed  August   17,    1860. 

UNITED  STATES  PATENTS. 

No.     Date  of  Patent  Patentee 

348,157     Aug.  24,  1886      C.  J.  Everson 
575,669    Jan.    19,  1897      G.  Robson 
469,599     Feb.    23,  1892      A.  M.  Rouse 
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The  Daily  Herald  Democrat,  published  at  Leadville, 
Colorado,    October    30,    1889. 

The  Engineering  and  Mining  Journal,  published 
at  New  York  City,  N.  Y.,  November  15,  1890. 

(b)  That  said  supposed  invention  was  patented 
and  fully  described  in  each  of  the  patents  and  publi- 
cations set  forth  in  paragraph  (a)  hereof  and  in  the 
following  described  patents  and  publications,  each  of 
which  patents  was  granted  and  became  a  patent,  and 
each  of  which  patents  and  publications  was  pub- 
lished as  a  printed  publication  prior  to  the  supposed 
invention  thereof  by  said  Sulman,  Kirkpatrick-Picard 
and  Ballot. 


No.    Date  of  .Patents 


Patentee 


736,381 

Aug. 

18, 

1903 

M.  F.  R.  Glogner 

745,960 

Dec. 

1, 

1903 

I.  F.  Good 

763,259 

June 

21, 

1904 

A.  E.  Cattermole 

763,260 

June 

21, 

1904 

A.  E.  Cattermole 

763,749 

June 

26, 

1904 

G.  A.  Goyder  and 
E.  Laughton 

768,035 

Aug. 

23, 

1904 

G.  D.  Delprat 

777,27?> 

Dec. 

13, 

1904 

A.  E.  Cattermole 

777,27A 

Dec. 

13, 

1904 

A.  E.  Cattermole,  H.  L.  Sul- 
man  and   H.    F.   Kirkpat- 
rick-Picard 

784,999 

Mar. 

14, 

1905 

G.  A.  Goyder  and 
E.  Laughton 

776,145 

Nov. 

?9 

1904 

C.  V.  Potter 

787,814 

Apr. 

18, 

1905 

J.  D.  Wolf 

788,247 

Apr. 

25, 

1905 

H.  L.  Sulman,  H.  F.  Kirk- 

patrick-Picard   and   A.   E. 
Cattermole. 
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British  patent  to  Henry  Harris  Lake,  communicated 
by  Alcide  Froment,  No.  12,778  of  1902,  applied  for 
June  4,  1902,  complete  specification  left  March  4,  1903, 
accepted  June  4,  1903,  sealed  August  18,  1903. 

Italian  patent  to  Alcide  Froment,  Regro  Genie  Vole, 
43,  No.  63,723,  Regro  Attes.  Vol.'^^.  166,  May  20, 
1902. 

PUBLICATIONS 

The  California  Journal  of  Technology  for  Novem- 
ber, 1903,  published  at  Berkeley,  California,  by  the 
students  in  the  Applied  Science  Colleges  in  the  Univer- 
sity of  California,  which  contains  upon  pages  34  to  41 
an  article  by  W.  F.  Copeland,  Drury  Butler  and  James 
H.  Wise,  entitled  ''Experiments  on  the  Elmore  Process 
of  Oil  Concentration." 

(c)  That  said  Sulman,  Kirkpatrick-Picard  and  Bal- 
lot were  not  the  original  or  first  inventors  or  discov- 
erers of  any  material  or  substantial  part  of  the  thing 
patented  in  and  by  said  patent  No.  835,120,  but  that 
said  supposed  invention  and  all  material  and  substan- 
tial parts  thereof  had  before  their  alleged  invention 
thereof  been  invented  by  the  several  persons  named  and 
referred  to  in  paragraphs  (a)  and  (b)  hereof,  and  by 
them  patented  and  described  as  therein  set  forth,  and 
by  others  who  fully  and  clearly  described  every  ma- 
terial and  substantial  part  of  said  supposed  invention 
in  applications  filed  by  them  in  the  United  States  Pat- 
ent Office  for  United  States  Patents  and  in  Letters 
Patent  granted  by  the  United  States,  and  that  the  fol- 
lowing are  the  names  of  said  parties,  the  dates  of  the 
patents  granted   them,   and   the   date  of   filing  of  the 
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United  States  patent  applications  in  those  instances 
where  the  patents  were  granted  subsequent  to  the  date 
of  alleged  invention  by  Sulman,  Kirkpatrick-Picard 
and  Ballot: 

UNITED  STATES  PATENTS. 


No.    ' 

Date  ( 

Df  Patent. 

Patentee 

228,004 

May 

25, 

1880 

J.  Tunbrid^e 
H.  Bradford 

345,95,1 

July 

20, 

1886 

373,113 

Nov. 

15, 

1887 

Henry  J.  Wagner 

444,345 

Jan. 

6, 

1891 

E.  R.  Gabbett 

466,753 

Jan. 

5, 

1892 

E.  A.  H^kley 

469,599 

Feb. 

23, 

1892 

A.  M.  Rouse 

471,174 

Mar. 

22, 

1892 

C.  B.  Hebron  & 
C.  J.  Everson 

474,829 

May 

17, 

1892 

C.^  B.   Hebron 

521,899 

June 

26, 

1894 

Joseph  Wm.  Sutton 

653,340 

July 

10, 

1900 

F.   E.  Elmore 

667,222 

Feb. 

5, 

1901 

John  W.  Ivery 

676,679 

June 

18, 

1901 

F.  E.  Elmore 

689,070 

Dec. 

17, 

1901 

A.  S.  Elmore 

692,643 

Feb. 

4, 

1902 

A.  S.  Elmore 

703,905 

July 

1, 

1902 

A.  S.  Elmore 

729,805 

June 

2, 

1903 

J.  &  L.  Stoveken 

735,071 

Aug. 

4, 

1903 

G.  D.  Delprat 

763,259 

June 

21, 

1904 

A.   E.   Cattermole 

763,859 

June 

28, 

1904 

J.  D.  Darling 

768,035 

Aug. 

23, 

1904 

G.  D.  Delprat 

77A659 

Sept. 

20, 

1904 

J.  B.  Scammell 

776,145 

Nov. 

29, 

1904 

C.  V.  Potter 
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Date  of 
No.        Date  of  Patent         Application  Patentee 

787,814        Apr.   18,  1905     May  22,  1903  J.  D.  Wolf  of 

London,  England 
788,247         Apr.  25,   1905     Mar.  29,  1904  A.  E.  Cattermole,  H.  L. 

Sulman     and     H.     F. 

Kirkpatrick-Picard,  all 

of    London,    England. 

793,808         July     4,    1905     Oct.     5,  1903  H.  L.  Sulman  and  H.  F. 

Kirkpatrick-Picard    of 
London,  England. 

May  27,  1904  A.  Schwarz  of 

New  York,  N.  Y. 

May  27,  1904  A.  Schwarz  of 

New  York,  N.  Y. 

Sept.  21,  1904  A.  Schwarz  of 

New  York,  N.  Y. 

Oct.  14,  1904  A.  Schwarz  of 

New  York,  N.  Y. 

Nov.    4,  1904  A.  Schwarz  of 

New  York,  N.  Y. 
Jan.  16,  1906  Dec.  14,  1903  Edmund  B.  Kirby,  for- 
merly of  Rossland, 
British  Columbia,  now 
of  St.  Louis,  Mo. 
838,626  Dec.  18,  1906  Dec.  17,  1903  Edmund  B.  Kirby,  for- 
merly of  Rossland, 
British  Columbia,  now 
of  St.  Louis,   Mo. 

(d)  That  said  H.  L.  Sulman,  H.  F.  Kirkpatrick- 
Picard  and  John  Ballot  unjustly  obtained  said  patent 
No.  835,120  for  that  which  was  in  fact  invented  by 
others  who  were  using  reasonable  diligence  in  adapt- 
ing and  perfecting  the  same;  that  said  other  parties 
filed  in  the  United   States   Patent   Office   applications 


807,502 

Dec. 

19, 

1905 

807,503 

Dec. 

19, 

1905 

807,504 

Dec. 

19, 

1905 

807,505 

Dec. 

19, 

1905 

807,506 

Dec. 

19, 

1905 

809,959 

Jan. 

16, 

1906 
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for  patents  fully  describing  the  supposed  invention 
set  forth  in  said  patent  No.  835,  t20  and  obtained  pat- 
ents therefor;  the  names  of  said  other  parties,  the 
dates  when  they  filed  said  patent  applications,  the 
numbers  of  the  patents  so  granted  and  the  dates  when 
said  patents  were  granted  being  as  follows: 

Date  of 
No.         Date  of  Patent.       Application  Patentee. 

787,814     Apr.    18,    1905       May  22,  1903  J.  D.  Wolf  of 

London,  England. 

788,247     Apr.    25,    1905       Mar.  29,  1904  A.  E.  Cattermole,  H.  L. 

Sulman  and  H.  F. 
Kirkpatrick-Picard,  all 
of    London,    England. 

793,808     July      4,     1905       Oct.     5,   1903  H.  L.  Sulman  and  H.  F. 

Kirkpatrick-Picard,  of 
London,   England. 

807.502  Dec.    19,    1905       May  27,  1904  A.  Schwarz,  New  York, 

N.  Y. 

807.503  Dec.    19,    1905       May  27,  1905  A.  Schwarz,  New  York, 

N.  Y. 

807.504  Dec.    19,    1905       Sept.  21,  1904  A.  Schwarz,  New  York, 

N.  Y. 

807.505  Dec.    19,    1905       Oct.  14,  1904  A.  Schwarz,  New  York, 

N.  Y. 

807.506  Dec.    19,    1905       Nov.    4,  1904  A.  Schwarz,  New  York, 

N.  Y. 

809,959  Jan.  18,  1906  Dec.  14,  1903  Edmund  B.  Kirby,  for- 
merly of  Rossland, 
British  Columbia;  now 
of  St.  Louis,  Mo. 

838,626  Dec.  18,  1906  Dec.  17,  1903  Edmund  B.  Kirby,  for- 
merly of  Rossland, 
British  Columbia;  now 
of  St.  Louis,  Mo. 


clvi  Minerals  Separation,  Limited,  et  al.,  vs. 

11. 

Also  prior  to  the  supposed  invention  or  discovery 
of  the  alleged  process  patented  in  said  Letters  Pat- 
ent No.  835,120  by  said  Henry  Livingstone  Sulman, 
Hugh  Fitzalis  Kirkpatrick-Picard  and  John  Ballot, 
each  and  every  material  and  substantial  part  of  said 
supposed  invention  or  discovery  so  patented  had  been 
invented  and  used  by  and  was  known  to  the  follow- 
ing named  persons,  and  was  fully  described  in  appli- 
cations for  Letters  Patent  of  the  United  States  de- 
posited and  filed  by  said  persons  in  the  United  States 
Patent  Office  prior  to  the  supposed  invention  or  dis- 
covery of  said  alleged  process  set  forth  in  said  Let- 
ters Patent  No.  835,120  by  said  Sulman,  Kirkpatrick- 
Picard  and  Ballot;  that  said  applications  were  so  de- 
posited and  filed  in  the  United  States  Patent  Office  and 
that  Letters  Patent  of  the  United  States  were  granted 
upon  said  applications  as  set  forth  below: 

Moritz  F.  R.  Glogner,  a  resident  of  Freiburg,  in 
the  Kingdom  of  Prussia,  German  Empire,  on  Janu- 
ary 27,  1903,  deposited  and  filed  in  the  United  States 
Patent  Office  his  application  for  Letters  Patent  of  the 
United  States,  and  that  Letters  Patent  No.  736,381 
were  granted  thereon  upon  Aug.   18,   1903. 

Israel  F.  Good,  a  resident  of  Allentown,  Pennsyl- 
vania, on  October  1,  1902,  deposited  and  filed  in  the 
United  States  Patent  Office,  his  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters  Pat- 
ent No.  745,960  were  granted  thereon  upon  December 
1,    1903. 

Guillaume    D.    l^elprat,    a   resident   of    Broken    Hill, 
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Australia,  on  January  2,  1903,  deposited  and  filed  in 
the  United  States  Patent  Office  his  application  for 
Letters  Patent  of  the  United  States,  and  that  Letters 
Patent  No.  768,035  were  granted  thereon  upon  Au- 
gust 22>,  1904. 

Cosmo  Kendall,  a  resident  of  upper  Norwood,  Sur- 
rey, England,  on  July  21,  1903,  deposited  and  filed  in 
the  United  States  Patent  Office,  his  application  for 
Letters  Patent  of  the  United  States,  and  that  Letters 
Patent  No.  771,975  were  granted  thereon  upon  Sep- 
tember 27,   1904. 

Charles  V.  Potter,  a  resident  of  Balaclava,  Victoria, 
Australia,  on  January  14,  1902,  deposited  and  filed  in 
the  United  States  Patent  Office  his  application  for 
Letters  Patent  of  the  United  States,  and  that  Letters 
Patent  No.  776,145  were  granted  thereon  upon  Novem- 
ber 29,  1904. 

Arthur  E.  Cattermole,  a  resident  of  Highgate,  Lon- 
don, England,  on  September  28,  1903,  deposited  and 
filed  in  the  United  States  Patent  Office  his  applica- 
tion for  Letters  Patent  of  the  United  States,  and  that 
Letters  Patent  No.  777,272>  were  granted  thereon  up- 
on Dec.  13,  1904. 

Arthur  E.  Cattermole,  Henry  Sulman  and  Hugh 
F.  Kirkpatrick-Picard,  all  residents  of  London,  Eng- 
land, on  March  29,  1904,  deposited  and  filed  in  the 
United  States  Patent  Office  their  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters  Pat- 
ent No.  777,274  were  granted  thereon  upon  Decem- 
ber 13,  1904. 

Arthur  E.  Cattermole,  Henry  L.  Sulman  and  Hugh 
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F.  Kirkpatrick-Picard,  all  residents  of  London,  Eng- 
land, on  March  29,  1904,  deposited  and  filed  in  the 
United  States  Patent  Office,  their  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters  Pat- 
ent No.  788,247,  were  granted  thereon  upon  April  25, 
1905. 

Henry  L.  Sulman  and  Hugh  F.  Kirkpatrick-Pic- 
ard, residents  of  London,  England,  on  October  5, 
1903,  deposited  and  filed  in  the  United  States  Patent 
Office  their  application  for  Letters  Patent  of  the 
United  States,  and  that  Letters  Patent  No.  793,808 
were  granted  thereon  upon  July  4,   1905. 

Alfred  Schwarz,  a  resident  of  New  York  City,  New 
York,  on  April  19,  1905,  deposited  and  filed  in  the 
United  States  Patent  Office,  his  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters  Pat- 
ent No.  807,501  were  granted  thereon  upon  Decem- 
ber 19,  1905. 

Alfred  Schwarz,  a  resident  of  New  York  City,  New 
York,  on  May  27,  1904,  deposited  and  filed  in  the 
United  States  Patent  Office  his  application  for  Letters 
Patent  of  the  United  States,  and  that  Letters  Patent 
No.  807,503  were  granted  thereon  upon  December  19, 
1903. 

Edmund  B.  Kirby,  a  resident  of  Rossland,  Canada, 
on  December  14,  1903,  deposited  and  filed  in  the 
United  States  Patent  Office  his  application  for  Let- 
ters Patent  of  the  United  States,  and  that  Letters  Pat- 
ent No.  809,959  were  granted  thereon  upon  January 
16,   1906. 

Edmund  B.  Kirby,  a  resident  of  Rossland,  Canada, 
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on  December  17,  1903,  deposited  and  filed  in  the 
United  States  Patent  Office  his  application  for  Letters 
Patent  of  the  United  States,  and  that  Letters  Patent 
No.  838,626  were  granted  thereon  upon  December  18, 
1906. 

Also  patented  or  described  and  contained  in  other 
Letters  Patent,  the  dates,  numbers  and  grantees  of 
which  this  defendant  is  not  now  able  to  specify,  but 
prays  to  be  allowed  hereafter  to  add  by  amendment  of 
this  answer  or  otherwise,  if  it  shall  become  necessary. 

Also  illustrated  and  described  in  printed  publications, 
the  names  and  dates  which  defendant  is  not  able  to 
specify,  but  prays  to  be  allowed  hereafter  to  add  to 
this  answer  by  amendment  or  otherwise,  if  it  shall  be- 
come necessai"y. 

IIL 

This  defendant  avers  that  for  the  purpose  of  deceiv- 
ing the  public  the  description  and  specification  filed  by 
the  said  patentees  in  the  Patent  Office  was  in  some  par- 
ticulars made  to  contain  more  than  the  whole  truth  rel- 
ative to  their  alleged  invention  or  discovery  and  more 
than  is  necessary  to  produce  the  desired  effect,  and 
that  in  other  particulars  the  said  description  and 
specification  was  made  to  contain  less  than  the  whole 
truth  relative  to  their  alleged  invention  or  discovery. 

IV. 

This  defendant  says  that  the  said  patentees,  Henry 
Livingstone  Sulman,  Hugh  Fitzalis  Kirkpatrick-Pic- 
ard  and  John  Ballot,  and  said  plaintiffs  herein.  Miner- 
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als  Separation,  Limited,  have  admitted  that  the  alleged 
invention  which  said  Letters  Patent  No.  835,120  pur- 
port to  embrace,  and  each  and  every  material  and  sub- 
stantial part  thereof,  was  old  and  known  to  others 
prior  to  their  alleged  invention  and  discovery  thereof, 
and  have  stated  that  said  alleged  invention  was  the  in- 
vention of  others,  and  that  said  patentees  made  such 
admissions  and  statements  in  the  following  described 
Letters  Patent,  and  in  the  applications  therefor  and 
proceedings  in  the  United  States  Patent  Office  relating 
thereto,  and  also  in  other  patents,  documents  and  writ- 
ings. 

LETTERS  PATENT  OF  THE  UNITED  STATES. 

793,808  Sulman  &  Kirkpatrick-Picard,  application 
filed  October  5,  1903,  patented  July  4,  1905. 

835,143  Henry  L.  Sulman,  application  filed  October 
20,   1905,  patented  November  6,   1900. 

835,479  Sulman,  Kirkpatrick-Picard  &  Ballot,  appli- 
cation filed  May  20,  1905,  patented  Novem- 
ber 6,  1906. 

879,985  Sulman,  Kirkpatrick-Picard  &  Ballot,  appli- 
cation filed  February  20,  1905,  patented  Feb- 
ruary 25,   1908. 

LETTERS  PATENT  OF  GREAT  BRITAIN. 

17,109  August  6,  1903,  Cattermole,  Sulman  &  Kirk- 
patrick-Picard. ttjj,^ 

20,419    September    22,    1903,    Sulman,    Kirkpatrick- 
Picard. 
5,260    March   13,   1905,  Sulman,  Kirkpatrick-Picard 
&  Ballot. 
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19,709    September  19,  1905,  Sulman. 

26,712  December  21,  1905,  Sulman,  Kirkpatrick- 
Picard  &  Ballot. 

23,870  October  14,  1910,  Minerals  Separation,  Lim- 
ited, and  Nutter. 

23,949  October  15,  1910,  Nutter,  Hoover  and  Min- 
erals   Separation,    Limited. 

Further  answering  plaintiffs'  complaint  as   amend- 
ed this  defendant  alleges: 

That  after  the  determination  of  the  case  of  Minerals 
Separation,  Limited,  and  another,  v.  James  M.  Hyde, 
in  the  above  stvled  court,  the  said  case  was  considered 
by  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
on  appeal  from  the  above  styled  court,  and  that  the 
said  Circuit  Court  of  Appeals  in  May,  1914,  reversed 
and  set  aside  the  decree  of  the  above  styled  court  in 
favor  of  the  Minerals  Separation,  Limited,  and  an- 
other, and  against  James  M.  Hyde,  and  did  declare 
the  said  patent  No.  835,120  and  all  of  the  claims 
thereof,  invalid  and  of  no  force  or  effect;  that  there- 
after the  said  case  of  Minerals  Separation,  Limited, 
and  another,  vs.  James  M.  Hyde  reached  the  Supreme 
Court  of  the  United  States  through  a  writ  of  certi- 
orari and  was  thereafter  argued  before  the  said  Su- 
preme Court  of  the  U^ed  States  and  a  decision  there- 
in rendered  by  the  Supreme  Court  of  the  United 
States,  by  which  decision  the  decision  and  judgment 
of  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
was  reversed  and  set  aside  except  that  the  Supreme 
Court  of  the  United  States  did  declare  claims  nine,  ten 
and  eleven  of  said  patnt  No.  835,120  invalid  and  of  no 


clxii  Minerals  Separation,  Limited,  et  al.,  vs. 

force  or  effect,  and  that  said  decision  so  declaring  said 
claims  invalid  was  rendered  on  the  11th  day  of  Decem- 
ber, 1916,  and  that  said  plaintiffs  were,  and  each  of 
them  was,  then  and  there  on  said  date  duly  advised  of 
the  decision  and  order  of  the  said  Supreme  Court  of 
the  United  States  upon  the  patent  aforesaid  and  did 
know  that  the  said  Supreme  Court  of  the  United  States 
had  declared  each  and  all  of  said  claims  nine,  ten  and 
eleven  invalid  and  that  said  plaintiffs,  have,  and  each 
of  them  has,  wholly  failed  and  unreasonably  neglected 
and  delayed  the  filing  of  a  proper  or  any  disclaimer  in 
writing  of  the  matters  set  forth  in  claims  nine,  ten  and 
eleven  in  the  patent  office  of  the  United  States  of 
America  except  in  this,  that  Minerals  Separation,  Lim- 
ited, on  March  28th,  1917,  did  file  a  paper  purporting 
to  be  a  disclaimer  of  nine,  ten  and  eleven,  which  said 
paper  was  wholly  and  totally  inadequate  and  was  not 
in  fact  or  in  law  a  disclaimer  of  said  claims  nine,  ten 
and  eleven  in  accordance  with  the  decision  and  ruling 
of  the  Supreme  Court  of  the  United  States;  that  said 
disclaimer  was  wholly  insufficient  in  law  or  in  fact  to 
constitute  a  disclaimer  at  all;  that  said  disclaimer  was 
not  filed  until  after  a  supplemental  answer  was  filed 
in  this  case  by  the  above  named  defendant  setting  up 
as  a  defense  that  the  said  then  plaintiff  in  this  case 
had  wholly  failed  to  file  a  disclaimer  as  shown  by  the 
pleadings  and  files  in  this  case.  Defendant  attaches 
hereto  a  copy  of  said  alleged  disclaimer  marked  Ex- 
hibit "B".  That  the  said  Minerals  Separation,  Lim- 
ited, one  of  the  plaintiff's  above-named,  was  p-uiltv  of 

P.  CLXII,  L.  32,  after  "  claimer  "  insert "  and  the  said  other 
plaintiffs  herein  have  been  guilty  of  unreasonable  neglect  and 
delay  herein  in  filing  the  said  disclaimer  " 
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neglect  and  delay  of  the  said  plaintiffs,  and  each  of 
them,  to  disclaim  in  writing  each  and  all  claims  to 
claims  nine,  ten  and  eleven,  the  whole  of  said  patent 
No.  835,120  has  become  wholly  void  and  invalid  and  of 
no  force  or  effect,  and  that  the  plaintiffs  cannot,  nor 
can  any  of  them,  rely  thereon,  nor  maintain  an  action 
in  equity  under  said  patent  and  that  the  plaintiffs,  are, 
and  each  of  them  is,  novr  barred  by  reason  of  the  said 
unreasonable  delay  and  neglect  and  failure  of  each  of 
them  from  any  relief  of  any  kind  or  nature  in  equity, 
nor  can  plaintiffs,  or  either  of  them  now  be  given  any 
assistance  in  a  court  of  equity  for  any  alleged  inva- 
sion of  alleged  rights  under  said  patent,  nor  can  plain- 
tiffs, or  either  of  them,  maintain  an  action  for  injunc- 
tion or  accounting,  and  that  plaintiffs  are,  and  each 
of  them  is,  estopped  from  any  further  proceedings 
herein  by  reason  of  the  unreasonable  neglect  or  delay 
to  file  a  proper,  or  any,  disclaimer  to  claims  held  in- 
valid by  the  Supreme  Court  of  the  United  States  as 
aforesaid  and  in  accordance  with  the  statutes  of  the 
United  States  of  America  in  such  cases  made  and  pro- 
vided; that  the  said  defendant  further  alleges  that  the 
said  plaintiffs  have  and  each  of  them  has  wholly  failed 
up  to  this  time  to  file  a  proper  disclaimer  in  the  Patent 
Office  of  the  United  States  as  required  by  law. 

By  way  of  further  defense  herein  defendant  alleges 
that  the  said  plaintiffs  are,  and  each  of  them  is,  es- 
topped from  asserting  or  claiming  that  its  said  alleged 
patent,  or  any  claim  thereof  is  infringed  by  the  use 
of  an  amount  of  oil  exceeding  five-tenths  of  one  per 
cent,  on  the  weight  of  the  ore  treated  at  a  given  time, 
for  the  reason  that  the  plaintiffs.  Minerals  Separation, 
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Limited,  and  Minerals  Separation  American  Syndi- 
cate, Limited,  in  a  judicial  proceeding,  stated  that  the 
invention  herein  referred  to  was  not  practised  by  the 
use  of  an  amount  of  oil  in  excess  of  five-tenths  of  one 
per  cent,  on  the  weight  of  the  ore  treated  and  by  the 
further  statements  in  a  judicial  proceeding  that  the 
invention  was  not  reached  until  the  amount  of  oil 
reached  and  fell  below  five-tenths  of  one  per  cent,  on 
the  ore  treated;  and  that  each  of  said  statements  was 
made  in  a  judicial  proceeding  in  a  court  having  juris- 
diction of  the  subject  matter;  that  the  plaintiff.  Min- 
erals Separation^  North  American  Corporation,  claims 
to  be  the  successor  in  interest  of  the  other  plaintiffs 
herein ;  that  by  reason  of  said  statements  the  said  plain- 
tiffs are,  and  each  of  them  is,  now  precluded  and  es- 
topped from  asserting  in  this  court  of  equity  that  the 
invention  embraces  more  than  that  described  and 
claimed  by  them  as  aforesaid.  Defendant  alleges  that 
said  acts  immediately  last  complained  of  did  not  oc- 
cur until  after  the  original  joining  of  issue  herein  and 
the  defendant  did  not  become  acquainted  with  the  said 
facts  until  November,  1916. 

WHEREFORE,  defendant,  having  fully  answered, 
prays  to  be  dismissed  hence  with  its  costs. 

(Signed)        Thomas  J   Sheridan, 
W.  A.  Scott, 
J.   Bruce  Kremer, 
T.    H.    Sheridan, 
L.  P.  Sanders, 
Alf  C.   Kremer, 
Solicitors  for  Defendant. 
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UNITED  STATES  OF  AMERICA, 
District  of  Montana, 
County  of  Silver  Bow, — ss: 

J.  L.  Bruce,  being  first  duly  sworn  on  oath,  deposes 
and  says: 

That  he  is  an  officer,  to-wit:  the  Manager  and  also 
the  agent  of  the  above-named  defendant,  and  makes 
this  verification  in  said  capacity  for  and  on  behalf  of 
the  above-named  defendant ;  that  he  has  read  the  fore- 
going answer  to  plaintiffs'  complaint  as  amended, 
knows  the  contents  thereof,  and  that  the  matters  and 
things  therein  stated  are  true  to  the  best  of  his  knowl- 
edge, information  and  belief. 

(Signed)  J.  L.  Bruce. 

Subscribed  and  sworn  to  before  me  this  4th  day  of 
May,   1917. 


(Notarial  Seal). 


C.   K.   Tuohy, 
NOTARY   PUBLIC   for   the   State 
of    Montana,    residing    at    Butte, 
Montana.       My    commission    ex- 
\     pires  July  7th,   1918. 
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EXHIBIT  A.  . 

THIS  AGREEMENT,  made  and  entered  into  this 
22nd  day  of  July,  1911,  by  and  between  the  Butte  & 
Superior  Copper  Company,  Limited,  a  corporation 
created  and  operating  under  and  by  virtue  of  the  laws 
of  Arizona,  and  doing  business  in  Montana,  party  of 
the  first  part,  and  J.  M.  Hyde,  party  of  the  second 
part: 

WITNESSETH:  Whereas,  James  M.  Hyde 
claims  that  he  has  knowledge  of  a  method  of  treating 
certain  ores  of  the  character  of  the  ore  produced  in 
the  BLACK  ROCK  MINE,  the  property  of  the  Butte 
&  Superior  Copper  Company,  Limited,  by  means  of  a 
process  known  as  "The  Gas  Bubble  Flotation  Process," 
and  whereas  the  said  Hyde  represents  that  in  his  best 
judgment  an  increased  saving  in  the  milling  of  said 
ores  being  treated  by  the  Butte  &  Superior  Copper 
Company,  Limited,  at  the  mill  operated  by  the  said 
Butte  and  Superior  Copper  Company,  Limited,  at  Ba- 
sin, may  be  made  by  the  use  of  said  process,  and, 

WHEREAS,  the  Butte  and  Superior  Copper  Com- 
pany, Limited,  is  desirous  of  testing  the  efficiency  of 
the  said  process  with  a  view  of  ascertaining  whether 
or  not  the  use  of  the  said  process  will  increase  the  sav- 
ing of  values  at  its  said  mill; 

NOW  THEREFORE,  for  and  in  consideration  of 
the  mutual  promises  and  agreements  of  the  parties 
hereto  and  the  covenants  and  agreements  hereinafter 
contained,  the  parties  hereto  do  hereby  agree  as  fol- 
lows,  to-wit : 

The  said  Company  agrees  that  it  will  furnish  a  sum 
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not  to  exceed  Twei^ty-Five  Hundred  ($2500.00)  Dol- 
lars to  be  used  by  the  said  Hyde  in  the  equipment  and 
installation  of  a  fifty  (50)  ton  experimental  plant  for 
the  use  of  the  said  flotation  process  at  Basin,  Montana, 
the  said  plant  to  be  erected  under  the  supervision  of 
the  said  Hyde,  he  to  have  full  charge  of  the  erection 
of  said  experimental  plant  provided,  however,  that  in 
the  construction  and  operation  of  the  said  experimental 
plant  the  running  of  the  mill  now  operated  by  the 
Butte  and  Superior  Copper  Company,  Limited,  shall 
in  nowise  be  interfered  with. 

The  said  Company  further  agrees  that  the  said 
Hyde  may  engage  his  own  assistants  for  the  operation 
of  the  said  experimental  plant  provided  that  the  pay- 
roll of  the  men  employed  by  the  said  Hyde  in  the  op- 
eration of  the  said  experimental  plant  shall  not  exceed 
Forty  ($40.00)  Dollars  per  day,  and  the  said  Company 
agrees  that  it  will  pay  the  said  payroll  provided  the 
sum  does  not  exceed  Forty  ($40.00)  Dollars  per  day. 
It  is  expressly  agreed  and  understood  that  the  said 
Hyde  shall  receive  no  sum  whatsoever  as  compensa- 
tion either  for  the  construction  or  operation  of  the 
said  experimental  plant  save  and  except  his  personal 
expenses  while  engaged  in  mill  work  in  the  said  Com- 
pany's behalf,  said  sum  not  to  exceed  Five  ($5.00) 
Dollars  per  day. 

It  is  further  agre«id  and  understood  by  the  said 
Hyde  that  said  experimental  plant  shall  be  operated 
for  a  period  of  thirty  (30)  days  after  its  completion, 
the  said  process  above  referred  to  to  be  used  exclusive- 
ly in  the  operation  of  said  experimental  plant  and  that 
if  in  the  judgment  of  the  General  Manager  or  Super- 
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intendent  of  the  Butte  and  Superior  Copper  Company, 
Limited,  the  plant  has  not  shown  that  the  process  used 
can  increase  the  profits  of  said  Company  by  at  least 
twenty- five  (25c)  cents  per  ton  on  each  ton  of  ore 
treated,  the  Company  may  at  its  option  declare  this 
agreement  null  and  void  and  of  no  force  and  effect  and 
neither  party  hereto  shall  have  any  further  right  or 
claim  under  this  agreement. 

It  is  further  agreed  that  if  in  the  judgment  of  said 
Hyde  at  the  expiration  of  said  thirty  (30)  days'  test 
work  in  the  experimental  plant,  it  does  not  appear  that 
the  process  can  be  used  by  the  Company  to  enough 
profit  to  insure  him  a  sufficient  compensation  to  war- 
rant him  in  giving  further  time  to  the  business,  he  may 
declare  this  agreement  null  and  void  and  of  no  effect 
after  he  has  instructed  an  agent  of  the  Company 
thoroughly  in  the  details  of  the  process  and  has  re- 
leased the  Company  from  all  further  financial  obliga- 
tion to  him  other  than  the  payment  of  his  expense  ac- 
count as  herein  provided. 

It  is  further  agreed  and  understood  that  if  the 
treatment  of  ore  in  the  said  experimental  plant  has  not 
indicated  that  the  process  can  be  operated  to  the  fi- 
nancial benefit  of  the  said  Company  the  said  Com- 
pany shall  so  declare  to  the  said  Hyde  and  this  agree- 
ment shall  be  null  and  void  and  neither  party  hereto 
will  have  any  right  or  claim  hereunder. 

It  is  further  agreed,  however,  that  if  in  the  judg- 
ment of  the  General  Manager  or  Superintendent  of  the 
said  Company,  the  said  process  is  adaptable  to  the  prof- 
itable treatment  of  the  ore  mined  at  the  Butte  and  Su- 
perior   Copper    Company,    Limited,    mines     at     Butte, 
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Montana,  and  that  by  the  use  thereof  a  sufficient  finan- 
cial saving  can  be  made  by  the  said  Company  to  jus- 
tify the  adoption  of  the  use  of  the  said  process,  the 
Company  will  immediately  furnish  funds  for  the  pur- 
pose of  installing  a  plant  sufficient  in  size  to  treat  all 
ore  not  recovered  as  jig  concentrates  in  the  present 
plant  operated  by  the  said  Company  at  Basin,  Montana, 
when  the  mill  is  treating  400  dry  tons  per  day,  pro- 
vided, however,  that  the  total  cost  of  said  last  men- 
tioned plant  shall  not  exceed  ten  thousand  ($10,000.00) 
dollars. 

The  said  Hyde  agrees  to  furnish  plans  for  the  erec- 
tion and  construction  of  said  last  mentioned  plant  and 
further  agrees  to  personally  supervise  the  erection  and 
construction  of  the  said  plant,  and  the  said  Hyde  fur- 
ther agrees  that  he  will  make  no  charge  whatsoever 
for  his  services  in  this  connection  save  and  except  as 
hereinafter  provided  for  and  the  said  Hyde  further 
agrees  that  after  the  completion  of  said  last  men- 
tioned plant,  he  will  supervise  its  operation  in  the  use 
of  the  "Gas  Bubble  Flotation"  process  for  a  period 
of  at  least  ninety  (90)  days  and  that  during  said  pe- 
riod he  will  fully  instruct  an  agent  of  the  said  Com- 
pany in  the  operation  of  the  said  plant  so  thoroughly 
that  the  said  agent  of  the  said  Company  will  be  able 
to  operate  the  said  plant  without  the  assistance  of  the 
said  Hyde,  provided,  however,  that  the  said  Hyde 
shall  not  be  obliged  to  devote  more  ojphis  time  to  the 
personal  supervision  of  the  plant  than  in  the  judgment 
of  the  General  Manager  or  Superintendent  of  the  said 
Company  is  necessary  to  its  successful  operation  or  for 
the  complete  instruction  of  the  said  Company's  agent. 
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It  is  agreed  and  understood  that  during  the  erection 
of  the  last  mentioned  plant  and  during  the  operation 
of  same  the  employees  of  the  said  Company  may  have 
full  and  complete  access  thereto,  but  that  during  the 
erection  and  the  operation  of  the  experimental  plant 
the  said  Hyde  shall  have  the  right  to  exclude  any  and 
all  persons  from  the  building  in  which  the  said  ex- 
perimental plant  is  being  constructed  or  operated. 

It  is  agreed  and  understood  that  the  said  Hyde  shall 
receive  as  full  remuneration  and  compensation  for  all 
services  rendered  (excepting  personal  expense  ac- 
count as  herein  provided)  a  sum  equal  to  one  and  two- 
thirds  of  every  dollar  of  increased  profit  which  shall 
accrue  to  the  said  Company  through  the  operation  of 
the  said  larger  plant  during  any  continuous  period  of 
thirty  days  which  the  said  Hyde  may  select  within  the 
first  ninety  days  that  the  said  plant  is  operating  after 
its  final  completion  and  during  which  the  grade  of  ore 
treated  has  not  averaged  over  twenty-one  (21%)  per 
cent,  zinc  nor  less  than  eighteen  and  one-half  (18^^%) 
per  cent,  zinc  and  the  tonnage  treated  has  been  at 
least  twelve  thousand  (12,000)  dry  tons  during  said 
period  of  thirty  (30)  days,  it  being  understood  and 
agreed  that  the  said  Hyde  shall  receive  no  further  re- 
muneration or  compensation  from  the  said  Company 
save  and  except  the  said  compensation  to  be  paid  said 
Hyde  on  the  increased  profits  which  have  accrued  to 
the  Company  during  the  said  period  of  thirty  (30) 
days  so  selected  by  the  said  Hyde. 

It  is  especially  agreed  and  understood  that  the  basis 
of  the  incheased  profits  of  the  said  Company  in  the 
operation  of  the  said  entire  plant,    upon    which    in- 
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creased  compensation  of  the  said  Hyde  shall  be  based, 
shall  be  determined  by  comparing  the  profits  of  the 
operation  of  the  entire  completed  plant,  including  the 
said  flotation  plant,  with  the  operation  of  the  said 
concentrating  plant,  in  the  following  manner,  to-wit: 

1.  The  net  smelter  returns  for  the  produce  made 
during  the  thirty  days  so  selected  by  the  said  Hyde 
during  which  time  his  compensation  shall  be  estimated, 
shall  be  calculated  on  the  basis  of  $5.20  per  hundred 
weight,  as  the  market  price  of  spelter,  f.  o.  b.  cars  St. 
Louis,  Mo. 

2.  The  milling  cost  of  the  concentrating  plant  as 
operated  before  the  installation  of  the  flotation  equip- 
ment shall  be  assumed  to  be  one  dollar  and  fifty-one 
($1.51)  cents  per  dry  ton  of  ore  treated. 

3.  The  recovery  of  the  concentrator  plant  as  operat- 
ed before  the  installation  of  the  flotation  equipment 
shall  be  assumed  to  be  seventy  (70%)  per  cent,  with 
the  proportion  and  grade  of  concentrates,  as  follows, 
to-wit:  82%  of  zinc  recovered  as  concentrate  con- 
taining 50.8%  zinc,  no  penalty;  5%  of  zinc  recovered 
as  concentrate  containing  50.8%  zinc,  50  cent  screen 
penalty  only;  13%  of  zinc  recovered  as  concentrate 
containing  45.0%  zinc,  50  cent  screen  penalty  only. 

4.  In  arriving  at  what  shall  constitute  a  dry  ton  of 
ore  it  is  agreed  that  2.6%  of  the  railway  weight  shall 
be  deducted  from  the  ore  treated  during  the  said  thirty 
days'  period. 

5.  From  the  sum  of  the  calculated  net  smelter  re- 
turns of  the  concen^ating  plant  after  the  flotation 
process  has  been  installed  shall  be  substracted  the  total 
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cost  of  milling  all  ores  in  the  Basin  plant  including  the 
flotation  plant,  the  result  thereof  being  a  sum  herein 
designated  as  "Total  results." 

6.  From  the  calculated  net  smelter  returns  on  the 
same  amount  and  equal  grade  of  ore  as  treated  during 
the  said  30  days  on  the  basis  of  a  seventy  per  cent, 
recovery  with  value  as  stated  in  paragraph  No.  3,  shall 
be  substracted  the  total  calculated  cost  of  milling  in 
the  concentrating  plant  at  Basin,  exclusive  of  the  flo- 
tation plant  installed  by  the  said  Hyde,  at  the  rate  of 
$1.51  per  ton  of  dry  ore  treated,  the  result  thereof  be- 
ing a  sum  herein  designated  as   ''present  Results." 

7.  The  said  Hyde  shall  receive  as  full  compensa- 
tion for  his  services  hereunder  a  sum  equal  to  one  and 
two-thirds  of  the  amount  represented  by  substracting 
the  sum  herein  referred  to  as  "Present  Results"  from 
the  sum  herein  referred  to  as  "Total  Results,"  that  is 
to  say,  if  the  sum  represented  as  "Total  Results" 
should  be  $100.00  and  the  sum  represented  as  "Pres- 
ent Results"  should  be  $60.00,  the  said  Hyde  shall  re- 
ceive as  his  full  compensation  one  and  two-thirds  times 
$40.00,  equal  in  amount  to  Sixty-six  and  two-thirds 
($66.2/3)  Dollars. 

It  is  especially  agreed  and  understood  by  and  be- 
tween the  parties  hereto  that  in  no  event  shall  the  said 
Hyde  receive  as  compensation  for  his  services  a  sum  in 
excess  of  $30,000.00. 

It  is  especially  agreed  and  understood  that  the  said 
Company  will  at  the  expiration  of  any  thirty  continu- 
ous days'  run  of  said  mill  and  flotation  plant  during  the 
said  ninety  days  after  the  completion  of  the  said  flo- 
tation plant  pay  to  the  said  Hyde  as  partial  payment 
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not  to  exceed  fifty  (50%)  per  cent,  of  the  amount  cal- 
culated by  the  Superintendent  of  the  Butte  and  Su- 
perior Copper  Company,  Limited,  to  be  due  him  on  the 
increased  earnings,  if  any,  during  the  said  thirty  days' 
period. 

It  is  further  agreed  and  understood  that  the  re- 
mainder of  the  sum,  if  any,  due  to  the  said  Hyde  as 
compensation  under  this  contract,  shall  be  paid  by  the 
Butte  and  Superior  Copper  Company,  Limited,  upon 
receipt  by  the  said  Company  of  smelter  returns  on  ores 
treated  during  the  period,  upon  which  the  compensa- 
tion of  the  said  Hyde,  if  any,  is  based. 

It  is  further  agreed  and  understood  that  in  all  cal- 
culations provided  for  in  this  contract  and  in  calculat- 
ing the  amount  due  said  Hyde  hereunder,  all  sums  re- 
ceived or  to  be  received  by  the  Butte  and  Superior 
Copper.  Company,  Limited,  from  the  sale  of  lead  con- 
centrates shall  be  eliminated. 

IN  WITNESS  WHEREOF,  the  parties  hereto 
have  hereunto  set  their  names  and  seals  this  day  and 
year  first  above  written. 

BUTTE    AND     SUPERIOR     COPPER     MINING 
COMPANY,  LIMITED, 

By   A.    B.    Wolvin,    Pres't. 
James  I\I.   Hyde. 

(Endorsed)  AGREEMENT  between  Butte  &  Su- 
perior Copper  Co.,  Limited,  and 
J.   M.   Hyde. 
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EXHIBIT  B. 

UNITED  STATES  PATENT  OFFICE. 

Hon.  Commissioner  of  Patents, 

Sir: 

Your  petitioner,  Minerals  Separation,  Limited,  a 
corporation  organized  and  existing  vmder  the  laws  of 
Great  Britain  and  having  its  principal  place  of  business 
in  London,  England,  hereby  represents  as  follows: 

1.  That  on  November  6th,  1906,  Letters  Patent  of 
the  United  States  for  Ore  Concentration,  No.  835,120, 
were  granted  to  Henry  Livingstone  Sulman,  Hugh 
Fitzalis  Kirkpatrick-Picard  and  John  Ballot,  of  Lon- 
don, England,  and  your  Petitioner  is  now  the  sole  and 
exclusive  owner  of  the  said  Letters  Patent. 

2.  That  by  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Minerals  Separation,  Limited,  and 
Minerals  Separation  American  Syndicate,  Limited,  vs. 
James  M.  Llyde,  filed  the  11th  day  of  December,  1916, 
your  Petitioner  is  advised  that  the  said  Letters  Pat- 
ent No.  835,120,  in  so  far  as  concerns  Claims  9,  10 
and  1 1  thereof,  covers  and  includes  more  than  the  said 
inventors  had  a  right  to  claim  as  new ; 

3.  That  the  matter  which  the  said  patentees  and 
your  petitioner  are,  in  accordance  with  the  said  de- 
cision of  the  said  Court,  not  entitled  to  hold  or  claim 
by  virtue  of  said  Claims  9,  10  and  11  of  said  Letters 
Patent  No.  835,120,  was  included  therein  by  mistake, 
and  without  fraudulent  or  deceptive  intent,  and  with- 
out any  wilful  default  or  intent  to  default  or  mislead 
the   public. 
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4.  That  the  subject-matter  not  herein  and  hereby 
disclaimed  is  definitely  distinguishable  from  the  part 
or  parts  disclaimed  therein,  and  is  truly  and  justly  the 
invention  of  the  said  Henry  Livingstone  Sulman, 
Hugh  Fitzalis  Kirkpatrick-Picard  and  John  Ballot,  and 
is  a  material  and  substantial  part  of  the  thing  pat- 
ented. 

Your  Petitioner,  therefore,  for  the  purpose  of  com- 
plying with  the  requirements  of  the  law  in  such  case 
made  and  provided,  and  of  disclaiming  those  parts  of 
the  thing  patented  which  your  Petitioner  does  not  Iw 
choose  to  claim  or  hold  by  virtue  of  said  Letters  Pat- 
ent No.  835,120,  does  hereby  disclaim  from  claims  9, 
10  and  11  of  said  Letters  Patent  No.  835,120,  any 
process  of  concentrating  powdered  ores  excepting 
where  the  results  obtained  are  the  results  obtained  by 
the  use  of  oil  in  a  quantity  amounting  to  a  fraction  of 
one  per  cent,  on  the  ore. 

IN    WITNESS    WHEREOF   your    Petitioner    has 
caused  these  presents  to  be  signed  and  sealed  by  John 
Ballot,  its  duly  constituted  attorney  in  fact  under  and 
by  virtue  of  a  power  of  attorney  dated  December  14, 
1915,  and  recorded  in  the  United  States  Patent  Office 
November  27,    1916,   in   Liber   K.    101,   Page   176  of 
Transfers  of  Patents,  this  27th  day  of  March,  1917. 
MINERALS   SEPARATION   LIMITED 
By  John  Ballot  (L.  S.) 
Attorney  in  fact. 

In  the  presence  of:  - 

S.   Gregory, 

Henrv  D.  Williams. 
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STATE  OF  NEW  YORK, 
County  of  New  York, — ss: 

On  this  27th  day  of  March,  1917,  before  me  per- 
sonally came  JOHN  BALLOT,  attorney  in  fact  of 
Minerals  Separation,  Limited,  a  Company  organized 
under  the  laws  of  Great  Britain,  to  me  personally 
known,  and  knowTjto  me  to  be  the  individual  described 
in  and  who,  as  such  attorney,  executed  the  within  pe- 
tition and  acknowledged  that  he  executed  the  same  as 
the  act  and  deed  of  Minerals  Separation,  Limited,  there- 
in described,  by  virtue  of  a  power  of  attorney  duly  ex- 
excuted  by  said  Minerals  Separation,  Limited,  bearing 
date  of  December,  1915,  which  power  of  attorney  was 
exhibited  to  me,  and  he  states  that  it  was  still  in  force 
and  effect. 

HARRY  C  LEWIS, 
Notary  Public,   Bronx  Co.,  No.   12, 

Certificate     filed     in     New    York 

County   No.   4l 

(Seal). 

Service  of  the  foregoing  answer  acknowledged  and 
copy  thereof  received  this  4th  day  of  May,  1917. 
O.    W.    McCONNELL, 
HENRY  D.  WILLIAMS, 
WM.   HOUSTON   KENYON, 
*V  Solicitors  for  Plaintiff. 

(Filed    May   4,    1917). 

GEO.    W.    SPROULE,    Clerk. 
By  H.  H.  WALKER,  Deputy. 
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Thereafter  on  the  25th  day  of  August,  191 7,  the 
court  rendered  its  opinion,  and  the  same  was  filed 
herein,  said  opinion  being  in  words  and  figures  as 
follows,  to-wit : 


In  the  District  Court   of  the    United   States^  for   the 
District  of  Montana. 


MINERALS  SEPARATION,  LIMITED,  et  al., 

Plaintiffs, 


vs. 


BUTTE  &  SUPERIOR  MINING  COMPANY, 

Defendant. 


COURT'S  OPINION. 

Herein  the  Court  finds  the  issues  in  favor  of  plaint- 
iffs and  against  defendant — that  the  patent  is  valid  as 
to  all  claims  in  issue.  That  defendant  has  infringed  as 
charged  and  now  infringes  by  the  unlicensed  use  of  the 
patent  process  all  claims  in  issue  save  5,  6  and  7.  And 
therefrom  the  Court  concludes  plaintiffs  are  entitled  to 
recover  of  and  from  defendant  in  accordance  herewith 
and  the  prayer  of  the  bill.  The  decision  and  opinion 
attached  is  made  a  part  hereof. 

August  25th,  1917. 

BOURQUIN,  J. 
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This  is  trial  on  the  merits    of   the    suit   reported  in 
237  Fed.  401. 

It  involves  the  patent  and  claims  of  the   Hyde  suit 
wherein    the    Supreme    Court  (242  U.  S.  261)  held   the 
patent  valid,  but  some  claims  invalid.     The   issues  are 
as  in  the  Hyde  suit,  viz. :  novelty,   invention,  infringe- 
ment and  in  addition    defenses    of    unreasonable   delay 
and  defects    in   disclaimer   of   the    invalid  claims,  and 
estoppel,  by  reason  of  statements  by  plaintiff's   counsel 
to  the  Supreme  Court  in  arguing  the  Hyde  suit.     The 
evidence  herein  is    that    submitted   during   twenty-five 
days  and  also  the  record  in  the    Hyde   suit.'    So  far  as 
heretofore  known  the  nature  and  history  ^f   the  discov- 
ery and  invention  (a   process    of  ore    concentration   by 
air  flotation)  are  fairly  set  out   in  reports  of  the   Hyde 
suit    (242    U.  S.  261,  214  Fed.   100;  207  Fed.    956)   of 
the  Miami  suit    (244    Fed.  752  ;  237  Fed.    609),  and  of 
foreign  suits  cited  in  a  footnote  on    page  754,  244  Fed. 
This  suit  is  an  important  contribution   and    yet   it  dis- 
closes that  though  the  use  of  the  process  is  very   wide, 
extensive   and    growing,  its    simplicity,    economy  and 
success  still  surprise  and  gratify  the  metallurgical  world 
and  its  laws   or   principles   of  operation    still  interest 
and  puzzle  the  scientist.     "In    the   beginning   it    was 
very  little  knowledge  and  mostly  guesswork  and  since 
then  there  has  been  every  year  a  little  more  knowledge 
and  still  a  great  deal  of  guesswork,"  testifies  one  of  the 
defendant's    experts,    Professor  Bancroft   of   Cornell,  a 
physical  chemist  of  note,  acquainted  with  the  process 
since  1906  and  lecturer   upon  it  since    19 12.     Though 
speaking  for  himself  alone,  the    learned   doctor's    esti- 
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mate  might  well  be  applied  to  all,  practical  layman  and 
expert  scientist  alike. 

At  the  same  time,  though  heretofore  somewhat  am- 
biguous and  obscure,  present  knowledge  warrants  the 
conclusion  that  the  gist  of  this  remarkable  and  valu- 
able process  and  the  actual  discovery  and  invention  are 
that  whereas  theretofore  in  ore  concentration  air  had 
been  used  in  desultory  and  fugitive  bubbles  as  a  make- 
shift incident  of  and  supplemental  to  oil  and  skin 
flotation,  air  can  be  made  to  do  all  the  work  by  creating 
in  water-ore  pulp  modified  by  a  suitable  oily  contami- 
nant, an  infinitude  of  bubbles. 

It  is  the  first  of  its  kind  and  the  patent  sufficiently 
discloses  it  and  methods  to  those  skilled  in  the  art. 

Ambiguity  and  obscurity  were  as  much  due  to  the 
extreme  mechanical  simplicity  of  the  process  as  to  the 
inabilit}^  then  and  now  to  know  and  explain  all  its  laws 
or  principles.  The  tendency  was  to  attach  prime  im- 
portance to  reduction  in  amount  of  oil  used,  when  in 
fact  this  is  but  a  necessary  incident  (for  which  there 
are  substitutes  if  not  equivalents)  to  the  creation  of  the 
infinitude  of  bubbles  that  do  the  work.  Despite  this 
tendency  and  to  overlook  the  simple  and  obvious  the 
patent  fairly  clearly  sets  out  the  various  ways  and 
means  to  create  this  infinitude  of  bubbles  and  that 
they  do  the  work. 

The  tests  to  determine  which  kind  and  amount  of 
"  oily  substance  yields  the  proportion  of  froth  or  scum 
desired  ",  that  flotation  is  "  mainly  from  the  inclusion 
of  air  bubbles,"  the  froth,  the  agitation,  all  are  so 
many  guides  in  the  patent,  pointing   the    skilled  oper- 
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ator  to  and  including  the  infinitude  of  bubbles  and  the 
degree  of  agitation  and  amount  of  soap  or  oil  to  pro- 
duce such  bubbles,  as  surely  as  the  word  "  crystaliza- 
tion  "  points  to  appropriate  temperature  in  Commercial 
Co.  vs.  Co.  135  U.  S.  189,  and  the  words  "  uttered 
sound  "  by  the  "  human  voice"  to  articulate  speech  in 
the  Telephone  Cases,  126  U.  S.  531. 

Of  the  new  evidence  herein  are  learned  disserta- 
tions upon  the  philosophy  of  the  process, — upon  the 
philosophy  of  bubbles,  the  heart  of  it,  by  Professors 
Bancroft  of  Cornell,  and  Taggart  and  Beach  of  Yale, 
and  Drs.  Sadtler  of  Philadelphia  and  Grosvenor  of 
New  York.  From  these  it  is  gathered  that  the  mere 
introduction  of  particles  of  air  into  a  liquid  does  not 
create  bubbles,  but  that  they  are  created  by  subsequent 
agitation,  either  applied  or  self-agitation.  Air  par- 
ticles introduced  into  pure  water  are  incapable  of 
creating  bubbles.  The  reasons  are  the  surface  tension 
of  the  water  and  the  lack  of  viscosity  to  create  a 
sufficient  film  about  the  air  particle  compel  the 
escape  of  the  air  particles  into  the  atmosphere  and 
no  bubble  is  formed.  Some  soaps  and  oils  possess 
the  quality  to  lessen  this  surface  tension  of  water 
and  to  give  or  increase  this  necessary  viscosity. 
Their  addition  in  appropriate  quantity  to  water 
enables  air  particles  introduced  therein  to  create 
bubbles.  Rather  the  meeting  and  co-action  of  water, 
oil  and  air  create  a  film  composed  of  all  three  and 
which  surrounds  the  air  particles.  This  film  is  more 
viscous  than  the  mass  of  the  water,  and  rising  to  the 
surface,  the  tension  of  which  (and  of  the  films)  has  been 
reduced  by  the  oil,  maintains  itself   as  an  air   bubble. 
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This  quality  of  oil  is  of  first  importance  in  the  pro- 
cess. Another  of  lesser  importance  and  which  all  oils 
possess  is  the  "  preferential  affinity  for  metalliferous 
matter  over  gangue."  Of  lesser  importance,  because 
it  is  now  known  (and  patented)  that  given  another  con- 
taminant than  oil  but  which  possesses  the  like  bubble- 
making  quality  though  not  the  said  "  preferential 
affinity,"  the  process  isequally  successfully  worked.  Air 
also  possesses  this  "  preferential  affinity,"  and  in  view 
of  the  foregoing  it  well  may  be  that  the  capture  as  well 
as  the  flotation  of  the  metallic  particles  is  more  due  to 
the  great  volume  of  air  than  to  the  infinitesimal  oil. 
That  in  this  process  air  without  oil  cannot  capture  and 
retain  the  metallic  particles,  seems  due  to  its  inability 
to  create  bubbles  without  oil.  And  why  this  capture  in 
any  case,  is  still  of  the  unsolved  phenomena  of  the 
process.  On  the  other  hand,  water  has  a  preferential 
affinity  for  gangue  over  metalliferous  matter.  That  is, 
it  wets  the  former  more  readily  than  it  does  the  latter. 
And  this  contributes  to  the  process,  in  that  oil  and  air 
displace  water  from  the  surface  of  metalliferous  matter 
more  easily  and  quickly  than  from  gangue,  and  so  more 
readily  capture  and  float  the  former  than  the  latter.  At 
the  same  time,  despite  these  preferential  affinities,  in 
successful  operation  of  the  process  the  bubbles  gener- 
ally float  more  gangue  than  metal,  more  in  quantity 
but  not  in  proportion,  and  why  is  also  unsolved. 

There  are  "  critical  proportions  "  of  any  oil  used  in 
this  process,  perhaps  not  a  sharp  divide  but  rather  a 
broad  one.     For  the  amount  of  oil  to  produce  sufficient 
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and  efficient  bubbles  must  depend  on  many  other  fac- 
tors, viz. :  the  working  cell  space,  amount  of  water,  de- 
gree of  agitation,  kind  and  amount  of  ore  and  perhaps 
on  occasion  amount  of  metallic  content,  kind  of  oil, 
etc.  For  example,  if  a  ton  of  ore  be  agitated  in  a  lake 
of  water,  doubtless  a  lake  of  oil  will  be  necessary  to 
create  sufficient  bubbles  to  capture  the  metal  in  the 
ore.  But  with  bona  fide  operations  in  a  good  work- 
manlike manner — with  the  proportion  of  space,  water, 
agitation,  etc.,  such  operations  and  manner  dictate,  the 
range  in  amount  of  oil  will  be  narrow  and  well  within 
one  per  cent,  on  the  ore.  These  '^  critical  proportions  " 
are  like  those  known  to  and  solved  by  every  child  with 
its  pipe  and  bowl  of  suds.  Too  little  soap,  the  bubbles 
are  few,  small,  fragile,  and  break  quickly.  Too  much 
soap,  they  flow  from  the  pipe  in  a  torrent,  are  heavy, 
and  refuse  to  float.  The  right  amount  of  soap,  the 
"  critical  proportions,"  his  bubbles  are  large,  detach 
readily  and  float  high,  far  and  for  long.  So  is  it  with 
the  bubbles  in  this  process.  With  excess  oil,  but  not 
enough  to  defeat  bubbles  altogether,  though  of  fair 
aspect  to  the  eye  the  bubbles  will  not  do  the  work.  In 
the  excess  oil  in  the  films  the  metallic  particles  do  not 
cling  but  swim  or  slide  to  the  bubble's  lower  surface, 
**  neck  off" — detach,  and  sink.  The  un  technical  work- 
man recognizes  there  are  "  critical  proportions  "  of  oil, 
and  small  deviation  from  the  predetermined  amount  in 
the  feed,  whether  more  or  less,  manifests  itself  to  him  in 
the  appearance  of  the  froth  and  poorer  results ;  and  he 
knows  and  remedies  the  error  in  oil. 
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Metallic  content  of  ore  seems  of  little  importance 
— sometimes  seems  to  require  oil  inversely.  For  ex- 
ample, a  local  operator  with  the  process  upon  ore  from 
the  same  "vein  as  defendants,  uses  .7  lb.  of  oil  per  ton 
of  ore  of  11.23  percent  zinc  content,  making  50.59 
per  cent  concentrates  with  94  per  cent  recoveries,  and 
in  the  same  plant  uses  2.83  pounds  of  the  like  oil  per 
ton  of  tails  of  .97  per  cent  copper  content,  making 
9.085  per  cent  concentrates  and  .266  per  cent  tails.  It 
is  apparent  it  is  the  air  and  not  at  all  the  oil  that  floats 
the  mineral,  noting  that  in  the  first  of  this  example  211 
pounds  of  zinc  are  floated  by  air  bubbles  in  the  crea- 
tion of  which  only  .7  lb.  of  oil  is  used.  How  the  air 
particles  are  introduced  into  the  pulp  is  immaterial. 
For  introduced,  they  are  still  particles  and  not  bub- 
bles. Agitation  subsequent  to  introduction  is  vital  and 
alone  can  convert  air  particles  into  water-oil-air  bub- 
bles. It  is  this  subsequent  agitation  that  within  the 
claims  of  the  patent  agitates  "  the  mixture  until  the  oil 
coated  mineral  matter  forms  into  a  froth  "  or  "  to  form 
a  froth."  And  it  is  all  one  whether  this  be  applied 
agitation  or  self-agitation — the  agitation  set  up  by  the 
air  particles  themselves  in  merely  rising  through  the 
mass  and  thereby  coming  in  contact  with  both  water 
and  oil,  all  co-acting  to  form  bubbles  which  capture  'the 
metal.  The  mineral  particles,  either  oiled  before  or  by 
contact  with  bubbles,  attach  to  and  enter  the  viscous 
film  of  the  bubbles.  The  particles  also  increase  the 
viscosity  of  the  bubble  films,  armor  them  and  increase 
their  stability,  perhaps  as  stays  that  decreasing  the 
area  of  unsupported  surfaces,  increase  thelatter's  ability 
to  resist  rupture. 
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The  great  mass  of  new  evidence  herein  is  but  cumu- 
lative of  the  Hyde  suit.  The  only  new  publication  is 
the  California  Journal  of  Technology  detailing  a  sug- 
gestive but  rather  misleading  and  abandoned  experi- 
ment sufficiently  referred  to  and  disposed  of  in  the 
Miami  suit. 

There  is  much  evidence  that  progress  in  the  pro- 
cess and  methods  of  operating  it,  now  discloses  that 
with  some  ores  and  some  oils  or  mixtures  of  oils,  the 
process  can  be  fairly  successfully  operated  with  one 
per  cent  and  more  of  oil.  This  is  really  admitted  by 
plaintiff  and  is  taken  as  proven.  But  it  is  also  proven 
practically  without  conflict  that  in  all  the  operations 
with  this  process  not  to  exceed  .2  percent  of  oil  is  used, 
save  by  defendant  and  others  in  like  situation  and  only 
since  the  decision  in  the  Hyde  suit  and  solely  to  avoid 
infringement ;  that  some  oils  are  effective  and  more  are 
ineffective  to  operate  the  process  ;  and  that  the  excess 
oil  used  is  useless,  wasted  and  harmful. 

But  the  defendant  contends  that  this  evidence  dem- 
onstrates the  process  lacks  novelty  and  invention,  and 
that  because  of  it  the  record  is  substantially  different 
from  the  Hyde  suit,  the  decision  there  should  not  con- 
trol here,  and  the  patent  is  and  ought  to  be  held  in- 
valid. This  is  without  support  in  the  patent  and  Hyde 
decision. 

In  describing  the  invention  the  patent  refers  to  Cat- 
termole,  and  says  that  the  patentees  "  have  found  that 
if  the  proportion  of  oily  substance  be  considerably  re- 
duced,— say  to  a  fraction  of  one  per  cent  on  the  ore," 
after  vigorous    agitation  the    metallic  particles  rise  to 
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tlie  surface  in  a  froth  ;  that  the  proportion  thereof 
varies  considerably  with  different  ores  and  different 
oils,  and  so  it  is  necessary  to  test  "  to  determine  which 
oily  substance  yields  the  proportion  of  froth  or  scum 
desired,"  An  example  of  a  particular  ore  and  oil  is  of 
oil  "  say  from  .02  per  cent,  to  0.5  per  cent,  on  the 
weight  of  ore,"  wherein  on  cessation  of  agitation  "  a 
large  proportion  of  the  mineral  present  rises  to  the 
surface  in  the  form  of  a  froth  or  scum  which  has 
derived  its  power  of  flotation  mainly  from  the  inclusion 
of  air  bubbles  introduced  in  the  mass  by  the  agitation, 
such  bubbles  or  air-films,  adhering  only  to  the  min- 
eral particles  which  are  coated  "  with  the  oil  which  has 
"  a  preferential  affinity  for  metalliferous  matter  over 
gangue."  It  adds  that  the  minimum  of  that  oil  "  may 
be  under  .1  per  cent,  of  the  ore,  but  this  proportion  has 
been  found  suitable  and  economical." 

The  claims  are  :  (i)  For  "  oily  liquid  *  *  *  to 
a  fraction  of  i  per  cent,  on  the  ore ;  "  (2)  For  oleic 
acid  "  to  0.02 — 0.5  per  cent,  on  the  ore  ;  "  and  (3)  For 
"  a  small  quantity  of  oil."  These  last  were  held  in- 
valid. In  upholding  the  patent  the  Supreme  Court 
says  that  "  as  described  and  practiced "  the  process 
consists  "  in  the  use  of  an  amount  of  oil  which  is 
'  critical '  and  minute  as  compared  with  the  amount  used 
in  prior  processes  '  amounting  to  a  fraction  of  i  per 
cent,  on  the  ore,'  and  in  so  impregnating  with  air  the 
mass  *  *  *  by  agitation  *  *  *  as  to  cause  to 
rise  to  the  surface  *  *  *  a  froth  *  *  *  which 
is  composed  of  air  bubbles  with  only  a  trace  of  oil  in 
them,  which  carry  in  mechanical  suspension  a  very 
high  percentage  of   the   metal ; "    that    "  it   differs   so 
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essentially  from  all  prior  processes  in  its  character,  in 
its  simplicity  of  operation,  and  in  the  resulting  concen- 
trate, that  we  are  persuaded  that  it  constitutes  a  new 
and  patentable  discovery ; "  that  the  facts  are  not 
overstated  by  Liebmann  that  "  The  present  invention 
differs  essentially  from  all  previous  results.  It  is  true 
that  oil  is  one  of  the  substances  used  but  it  is  used  in 
quantities  much  smaller  than  was  ever  heard  of,  and  it 
produces  a  result  never  obtained  before.  The  minerals 
are  obtained  in  a  froth  of  a  peculiar  character,  consist- 
ing of  air  bubbles  which  in  their  covering  film  have 
the  minerals  embedded  in  such  manner  that  they  form 
a  complete  surface  all  over  the  bubbles.  A  remarkable 
fact  with  regard  to  this  froth  is  that,  although  the 
very  light  and  easily  destructible  air  bubbles  are 
covered  with  a  heavy  mineral,  yet  the  froth  is  stable 
and  utterly  different  from  any  froth  known  before, 
being  so  permanent  in  character  that  I  have  personally 
seen  it  stand  for  twenty-four  hours  without  any  change 
having  taken  place.  The  simplicity  of  the  operation,  as 
compared  with  the  prior  attempts,  is  startling.  All  that 
has  to  be  done  is  to  add  a  minute  quantity  of  oil  to  the 
pulp  to  which  acid  may  or  may  not  be  added,  agitate  for 
from  two  and  one-half  to  ten  minutes  and  then  after  a 
few  seconds  collect  from  the  surface  the  froth  which 
will  contain  a  large  percentage  of  the  minerals  present 
in  the  ore ;  "  that  the  court  is  convinced  "  that  the  small 
amount  of  oil  used  makes  it  clear  that  the  lifting  force 
which  separates  the  metallic  particles  of  the  pulp  from 
the  other  substances  of  it  is  not  to  be  found  principally 
in    the    buoyancy  of   the   oil  used,  as  was  the  case  in 
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prior  processes,  but  that  this  force  is  to  be  found,  chiefly, 
in  the  buoyancy  of  the  air  bubbles  introduced  into  the 
mixture  by  an  agitation  greater  than  and  different  from 
that  which  had  been  resorted  to  before,  and  that  this  ad- 
vance on  the  prior  art  and  the  resulting  froth  concentrate 
so  different  from  the  product  of  other  processes  make  of 
it  a  patentable  discovery  as  new  and  original  as  it  has 
proved  useful  and  economical ;  "  that  the  court  agrees 
with  the  House  of  Lords'  decision  ;  that  the  process  is 
not  one  before  described  but  a  new  method  in  which 
flotation  is  by  the  "  buoyancy  of  air  bubbles  ;  "  that 
tests  to  determine  the  necessary  "  amount  of  oil  and  the 
extent  of  agitation,"  and  "  the  range  of  treatment  within 
the  terms  of  the  claims,"  satisfy  the  law  ;  but  that  while 
the  patentees  "  discovered  the  final  step,  precedent  in- 
vestigations were  so  informing  that  this  final  step  was 
not  a  long  one  and  the  patent  must  be  confined  to  the 
results  obtained  by  the  use  of  oil  within  the  proportions 
often  described  in  the  testimony  and  in  the  claims  of 
the  patent  as  '  critical  proportions  '  '  amounting  to  a 
fraction  of  i  per  cent  on  the  ore '  and  therefore  *  *  * 
the  patent  is  valid  as  to  claims  Nos.  i,  2,  3,  5,  6,  7,  and 
•12  ^^  *  *  but  *  *  *  invalid  as  to  claims  9, 10 
and  II."  Those  held  invalid  are  those  heretofore  referred 
to  as  (3).  It  seems  clear  neither  patent  nor  decision 
undertakes  to  say  the  process  depends  upon  less  than 
I  per  cent  of  oil  or  is  inoperative  with  i  per  cent  or 
more  of  oil. 

It  is  true  that  in  the  beginning  and  during  the  Hyde 
suit  the  patentees  inclined  to  so  believe  or  at  least  be- 
lieved better  results  would  be   obtained  by  a  fraction  of 
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I  per  cent  of  oil.     Perhaps  limited    investigations    and 
experience  with  few  ores  and   oils   justified    the    belief. 
Indeed,  all    experience    to    date,  plaintiff's,  defendant's, 
strangers',  demonstrates  that  with  any  ore  and   any  ef- 
ficient oil,  less  than  i  per  cent  of  oil  gives  better  results, 
all   circumstances    considered.     The    "  critical   propor- 
tions "  referred  to  seem    absent,  in  terms,  from  the  pat- 
ent, and  ought  not  to  be    adversely   inferred  in  disre- 
gard of  construction  in  favor  of  the  patentee  where  the 
patent    is    ambiguous.     The  patent  describes  oil  "con- 
siderably  reduced,"  and  refers  to   a    "  fraction  of  i  per 
cent,"  by  way  of  example.     And  though    some    claims 
limit  oil  to  such  fraction,  and  a  limited  range  within  it. 
others  are  for    "  a  small  quantity  "    and  for  that  reason 
held  invalid  by  the   Supreme    Court.     With    the    later 
knowledge  of  this  suit  it  is  doubted  that  such  would  be 
the  decision  now.     It  is  to  be  observed    that   thjs    limi- 
tation of  the  patent  indicates    the    Supreme   Court    be- 
lieved the  process  might   be   operative  with    i  per  cent 
and  more  of  oil,  and  contemplated  that    this  would    not 
defeat   the    patent,    but   might  affect  infringement.     If 
the  patent  is  limited  to  the  use  of   a  fraction    of    i    per 
cent  of  oil,  that  the  process  can  be  operated  with   i    per 
cent  and  more  is  not  material  to  validity,  though  it  may 
be  to  infringement.     For  if  a  patentee  limits  his  claim 
voluntarily  or  because  he  does   not  know  the  extent   of 
his  invention,  he  abandons  the  excess  and    the    patent 
is  valid  to  the  extent  of   the  claim.     If   it   be   conceded 
that  new  evidence  might  warrant    and   demand    that    a 
trial  court  hold  invalid  a  patent    by  the  Supreme  Court 
held  valid,  such  evidence  must  be  unequivocal,  clear  aud 
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convincing,  in  quality  and  quantity  that  inspires  con- 
fidence and  produces  conviction  tliat  the  patent  is  in- 
valid and  that  the  Supreme  Court  would  so  determine 
beyond  a  reasonable  doubt.  Not  only  does  it  fail  here, 
but  it  strengthens  the  conviction  that  the  patent  is 
valid. 

The  disclaimer  to  conform  to  the  Supreme  Court's 
decision  that  claims  9,   10  and  11  are  invalid,  was  filed 
107  days  after   said  decision    and   after    mandate  but 
before  expiration  of  time  for  rehearing.     It  was  timely 
filed.     In  substance  it  fairly  conforms  to  the  language 
of  the  decision,  disclaiming  "  from   claims  9,  10  and  11 
*     *     *     any  process  of  concentrating    powdered  ores 
excepting  where  the  results  obtained  are  the  results  ob- 
tained by  the  use  of  oil  in  a  quantity  amounting  to  a  frac- 
tion of  I  per  cent  on  the  ore."     The  parties  differ  in  its 
interpretation  even  as  they  do  in  respect  to  the  decision. 
Written    words,  not   oral  claims,  control.     The   patent 
claims  included  what  the  patentees  were  entitled  to  and 
more.      The    decision   pointed   out  the    excess.      The 
patentees  disclaim  the   excess.     They  can    safely  rely 
upon  the  decision  and  a  disclaimer  conforming  to  the 
language  of  the  decision  is  suf&cient.    The  patent  valid, 
defendant  admits  infringement   from   before  suit  com- 
menced to  January  7,  191 7,  and  denies  infringement 
thereafter.    During  the  period  of  admitted  infringement 
it  applied   the  process  to    some   1,598,000   dry  tons  of 
crushed  ore,  the   tailings  from  water  concentration,  of 
mineral  zinc   content  by    yearly  averages  as    follows : 
1913,  15.14  per  cent;  1914, 14.14  per  cent ;   1915,  13.66 
per  cent;  1916,  12.89  per  cent. 
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Oil  used  by  yearly  averages  is  as  follows  :  191 3, 
5.58  pounds;  1914,  2.22  pounds;  1915,1.49  pounds; 
1916,  1.43  pounds. 

The  concentrate  grade  by  yearly  averages  is  as  fol- 
lows :  1913,  47.60  per  cent;  1914,53.03  per  cent;  1915, 
54.62  per  cent;  1916,  53.83  per  cent,  and  recoveries 
(apparent)  likewise  are  for  1913,  80.03  P^^  cent;  1914, 
86.08  per  cent;  1915,  90.18  per  cent;  1916,  92.63  per 
cent. 

Progress  is  indicated  by  leaner  ores,  less  oil.  Higher 
grade  concentrates,  greater  recoveries,  all  coincident 
with  advancing  time. 

It  is  noted  that  the  process  is  responsible  for  advance 
in  methods,  devices  and  machines  for  its  operation. 
To  briefly  describe  defendant's  during  infringement 
admitted  the  water-concentrate  tailings,  oil  added,  flowed 
to  the  head  of  a  pyramid  machine  of  seven  cells  in 
series,  each  cell  containing  a  revolving  perpendicular 
spindle  and  horizontal  blades  and  having  two  opposed 
spitzkasten.  The  agitation  was  very  violent.  The 
tails  from  each  cell  flowed  by  gravity  to  the  cell  im- 
mediately below,  those  from  the  last  cell  flowing  to 
Callow  air  cells  which  produced  froth  middlings  return- 
ing to  the  head  of  the  pyramid,  and  tails,  to  waste. 
The  first  three  cells  of  the  pyramid  produced  froth 
rougher  concentrates  which  flowed  to  cleaners,  and  the 
other  cells  produced  froth  middlings  which  returned  to 
the  head  of  the  pyramid.  The  rougher  concentrates 
passed  through  five  cleaner  cells  for  washing.  This 
produced  concentrates  which  flowed  to  and  through 
five   re-cleaner    cells,  and  tails    which    returned    to  the 
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head  of  the   pyramid.     The  re-cleaners    produced  final 
concentrates   and    tails  which    returned    to  the  head  of 
the   cleaner.     Commencing  January  7,   191 7,    the    de- 
fendant's methods  are  as  before,  save  pneumatic  as  well 
as  mechanical    agitation  is  employed  in  the  lower  four 
cells  of  the   pyramid.     Some    spitzkasten   are    blocked, 
an  additional  cleaner  operation  is  used,  and  from  which 
for  some  unexplained  reason  8.65  per  cent  zinc  tails  go 
to  waste,  and  oil  in  amount  i  per  cent  and  more  on  the 
ore   is    used.     Defendant   not   very   insistently  claims 
results  for  this    latter  period  are    more    profitable  than 
for  the   former,  but   plaintiff's    anal3'sis,  neither  denied 
nor  criticized,  and  beyond   both,  of  defendant's    reports 
and  tabulations  makes  manifest  the  fact  is  otherwise  to 
the  extent  of  about  $1.75  per  ton  of  ore — an    enormous 
loss  on  45,000   tons    monthly.     There  is    considerable 
like  testimony  in    reference  to   operations  by  other   in- 
fringers.    However,  coming  as  it  does   after  very  large 
operations,  investigations    and    experiments  of   several 
years,  after  the    Supreme  Court'^^s  decision  in  the  Hyde 
suit,  it  is  incredible  that  use  of  20  pounds  of  oil  per  ton 
results    in   more    profit   than   one   and  a  half  to   four 
pounds  per  ton.     If  it  does,  these  great  concerns  would 
not  have  waited  to  discover  the  fact  and  employ  it,  until 
after  the  said   decision.     Defendant    practically  admits 
that  it  now  uses   the    present    amount  of  oil    merely  to 
avoid  the   patent.     It  is  done,  says  its  counsel  in  argu- 
ment, "  because  the  Supreme  Court  has  said  it  is  not  at 
liberty  to  use  less  than  one-half  per  cent,"  and  "  out  of 
abundance  of  caution  "  it  uses  "  more  than  i  per  cent." 
The  evidence  likewise   persuades.     If   the   excess    oil 
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were  effective  and  useful  and  not  inert,  useless  and 
harmful,  it  would  be  without  the  claims  of  the  patent, 
would  be  of  that  the  patentees  abandoned  to  the  public, 
and  would  involve  no  infringement. 

Plaintiffs  somewhat  laboriously  argue  that  though 
the  Supreme  Court  held  that  the  claim  for  use  of  "  a 
small  quantity  of  oil  "  to  produce  froth  is  too  broad  and 
so  invalid  yet  since  the  court  identifies  the  invention 
by  the  "  results  obtained  "  though  confining  it  to  the 
"  results  obtained  "  by  the  use  of  oil  "  amounting  to  a 
fraction  of  i  per  cent  on  the  ore,"  the  import  of  the 
decision  is  that  if  the  results  obtained  by  operation  of 
the  process  with  oil  in  amount  i  per  cent  and  more  on 
the  ore  are  like  and  the  same  results  obtained  with  a 
fraction  of  i  per  cent  of  oil,  it  is  within  the  patent  and 
is  infringement.  This  is  more  ingenious  than  sound, 
and  would  deprive  the  decision  of  effect.  The  court 
does  not  confine  the  patent  to  the  like  or  same  results 
obtained,  but  to  the  results  obtained  by  the  use  of  a 
fraction  of  i  per  cent  of  oil  on  the  ore.  It  is  believed, 
however,  that  the  court  employed  the  word  "  use  "  in 
its,  or  the  ordinary  sense  of  beneficial  service.  Patent 
law  is  not  concerned  with  the  useless,  and  a  valuable 
result  sought  is  not  "  obtained  "  by  but  despite  the  use 
of  an  excess  of  an  essential  ingredient,  which  excess 
renders  no  or  ill-service.  From  the  evidence  it  appears 
the  larger  part  of  the  oil  used  by  defendant  and  all 
in  excess  of  a  fraction  of  i  per  cent  on  the  ore,  if  not 
inert  is  ineffective,  wasted  and  injurious  to  the  process 
and  results.  Before  January  7,  19 17,  defendant 
used  only  pine   oil   and    about  1.43    pounds  per  ton  of 


Butte  &  Superior  Mining  Company.         cxciii 

ore,  with  excellent  results.  Since  said  date  it  uses  a 
mixture  of  20  to  24  pounds  of  oil  per  ton  of  ore,  made 
up  of  18  per  cent  of  pine  oil,  12  per  cent  of  kerosene 
oil,  and  70  per  cent  of  fuel  oil,  with  poorer  results. 
The  kerosene  and  fuel  oil  are  petroleums.  As  before 
stated  many  oils  are  ineffective  to  operate  the  process 
and  that  is  because  they  have  not  the  quality  that  con- 
tributes to  bubble-making.  What  this  quality  con- 
sists of,  wherein  it  lies,  does  not  appear.  With  these 
ineffective  oils,  agitation  will  not  produce  froth  and  so 
there  is  no  flotation  of  the  metallic  particles.  One  of 
defendant's  witnesses  testifies  that  in  the  laboratory 
and  plant  of  the  Utah  Copper,  one  thousand  oils  have 
been  tried,  of  which  but  two  mixtures  give  satisfaction. 
Petroleums  seemed  generally  ineffective,  by  the  evi- 
dence of  both  parties,  though  some  of  defendant's  wit- 
nesses testify  to  sometimes  successful  experiments  with 
them.  Incidentally,  there  is  suspicion  that  with  ex- 
periments as  with  figures,  can  be  done  anything  for  or 
against,  without  impropriety  in  the  operator.  Some 
petroleums  are  used  in  limited  quantities  but  always  in 
combination  with  a  recognized  bubble-making  oil,  and 
only,  it  is  said,  for  a  somewhat  bubble  stabilizing  ef- 
fect. Defendant's  present  mixture  of  oil  contains  more 
pine  oil  on  the  ore  than  it  used  alone  before  January  7, 
191 7.  The  other  factors  the  same,  it  is  obvious  the 
excess  petroleums  in  the  mixture  are  responsible  for  the 
poorer  results. 

Defendant  uses  the  patent  process,  uses  plaintiff's 
invention  of  ore  concentration  by  air  bubble  flotation, 
uses  the  same  elements  in  the  same  combination  in  the 
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same  way  witli  the  same  function  to  the  same,  but 
poorer  results  ;  and  exceeding  the  patent  claims  in  ref- 
erence to  one  ingredient  (oil)  uselessly,  wastefuUy  and 
injuriously  and  merely  with  intent  to  avoid  the  letter 
of  the  patent  does  not  avoid  infringement.  The  addi- 
tion of  the  excess  oil  no  more  adds  to  or  changes  the 
process,  no  more  avoids  infringement,  than  would  the 
addition  of  milk  or  other  useless  substance  not  a  part 
of  the  process.  The  excess  oil  either  exercises  no  func- 
tion or  less  efficiently  exercises  the  same  function  in 
the  same  way  as  the  limited  oil  and  to  the  same  but 
poorer  results.  To  secure  to  patentees  their  invention, 
the  law  looks  quite  through  mere  devices  and  forms,  to 
the  substance  of  things.  And  if  in  substance  the  inven- 
tion is  taken,  if  the  thing  that  does  the  work  is  taken, 
all  devices  to  evade  the  letter  of  the  patent  avail  nothing 
to  escape  the  consequences  of  infringement.  Neither 
principle  nor  authority  to  the  contrary,  is  cited  or 
known  to  the  court. 

In  the  matter  of  estoppel  affecting  infringement,  it 
suffices  to  say  neither  in  pleading  nor  proof  do  the  ele- 
ments of  estoppel  appear.  Although  the  evidence  is  of 
great  volume  and  the  arguments  of  relative  length,  all 
have  been  carefully  considered  but  require  no  additional 
reference  herein. 

The  patent  is  valid  in  respect  to  all  claims  involved. 
Defendant  throughout  has  infringed  and  now  infringes 
all  said  claims  save  5,  6  and  7,  and  decree  accordingly. 

BOURQUIN,  J. 
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Thereafter  on  the  17th  day  of  September,  191 7,  the 
court  entered  decree  herein  and  the  same  was  filed  and 
entered  on  September  17th,  1917,  said  decree  being  as 
follows,  to- wit : 

At  a  stated  term  of  the  United  States  District  Court 
in  and  for  the  District  of  Montana,  held  at  the 
Courtrooms  in  the  Federal  Court  Building  in  the 
City  of  Butte  in  said  District  this  17th  day  of 
September,  19 17. 


Present : 

HON.  GEORGE  M.  BOURQUIN, 

District  Judge. 

MINERALS  SEPARATION,  LIMITED, 
MINERALS  SEPARATION  AMER- 
ICAN SYNDICATE,  LIMITED,  and 
MINERALS  SEPARATION  NORTH 
AMERICAN   CORPORATION, 

Plaintiffs, 
VS. 

BUTTE  AND  SUPERIOR  MINING 
COMPANY,  formerly  Butte  and  Superior 
Copper  Company,  Limited, 

Defendant. 

In  Equity. 
INTERLOCUTORY    DECREE. 


This  case  came  on  for  trial  and  was  tried  in  open 
court  on  April  16,  17,  18,  19,  20,  23,  24,  25,  26,  27,  28 
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and  30,  May  i,  2,  3,  4,  5,  7,  8,  9,  10,  11,  12,  14,  15,  16 
and  17,  191 7,  and  was  argued  by  counsel  Henry  D. 
Williams,  William  Houston  Kenyon  and  Lindley  M. 
Garrison,  Esquires,  in  behalf  of  the  plaintiffs,  and 
Walter  A.  Scott,  Thomas  F.  Sheridan  and  J.  Bruce 
Kremer,  Ksquires,  in  behalf  of  the  defendant ;  and 
thereupon  it  is  ordered,  adjudged  and  decreed  as  fol- 
lows, viz. : 

That  the  Letters  Patent  of  the  United  States  issued 
to  Henry  L.  Sulman,  Hugh  F.  K.  Picard  and  John 
Ballot  on  November  6,  1906,  No.  835,120,  for  improve- 
ments in  Ore  Concentration  are  good  and  valid  in  law 
as  to  claims  i,  2,  3,  5,  6,  7  and  12,  and  are  good  and 
valid  in  law  as  to  claims  9,  10  and  11  as  limited  by  the 
disclaimer  filed  in  the  United  States  Patent  Office  on 
the  28th  day  of  March,  19 17. 

That  the  said  Henry  L.  Sulman,  Hugh  F.  K.  Picard 
and  John  Ballot  were  the  true,  original,  first  and  joint 
inventors  of  the  invention  described  in  the  said  Letters 
Patent,  and  particularly  pointed  out  in  claims  i,  2,  3, 
5,  6,  7  and  12,  and  claims  9,  10  and  11  as  limited  by 
the  aforesaid  disclaimer  filed  on  March  28,  191 7. 

That  the  plaintiffs  are  the  full  and  exclusive  owners 
of  all  right,  title  and  interest  in  and  to  said  Letters 
Patent  as  set  forth  in  the  Bill  of  Complaint  and  the 
Supplemental  Bill  of  Complaint. 

That  processes  employed  by  defendant  Butte  & 
Superior  Mining  Company,  both  before  and  after  the 
filing  of  the  Bill  of  Complaint  herein  and  to  and  in- 
cluding January  7,  19 17,  embodied  the  invention  of 
said  Letters  Patent  No.  835,120  in  suit,  and  infringed 
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claims  1,  2,  3,  5,  6,  7  and  12  thereof,  and  claims  9, 
10  and  11  as  limited  by  said  disclaimer;  and  that  pro- 
cesses employed  by  the  defendant  from  the  7th  day  of 
January,  1917,  down  to  and  through  the  time  of  trial, 
embodied  the  invention  of  Letters  Patent  in  suit  No. 
835,120,  and  infringed  claims  1,  2,  3  and  12  thereof, 
and  claims  9,  10  and  11  as  limited  by  the  aforesaid 
disclaimer. 

That  a  permanent  injunction  issue  out  of  and  un- 
der the  seal  of  this  Court,  directed  to  the  defendant 
and  restraining  the  defendant,  its  confederates,  asso- 
ciates, officers,  servants,  agents,  clerks  and  workmen 
from  any  installation  or  use  in  any  manner  of  the  said 
patented  invention,  and  particularly  claims  1,  2,  3,  5, 
6,  7  and  12  thereof,  and  claims  9,  10  and  11  as  limited 
by  the  said  disclaimer,  or  any  part  thereof,  in  viola- 
tion of  the  rights  of  the  plaintiffs  as  aforesaid,  and 
from  encouraging  and  inducing  others  to  infringe  the 
said  Letters  Patent,  and  from  defending  other  in- 
fringers of  said  Letters  Patent,  or  reimbursing  them 
the  expense  of  defending  against  said  Letters  Patent, 
in  whole  or  in  part,  or  otherwise  aiding  or  abetting 
others  to  install  or  use  processes  of  ore  concentration 
in  infringement  of  said  Letters   Patent. 

That  the  plaintiffs  do  recover  of  the  defendant  the 
profits  which  the  defendant  has  derived,  received  or 
made  by  reason  of  the  aforesaid  infringement,  and 
that  plaintiff's  do  also  recover  from  the  defendant  any 
and  all  damages  sustained  by  the  plaintiffs  by  reason 
of  said  infringement;  and  it  is  hereby  referred  to  one 
hereafter  to  be  named  as  a  master  of  this  Court  to 
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take  and  state  the  account  of  such  gains,  profits  and 
advantages,  and  to  assess  such  damages  and  to  re- 
turn thereon  with  all  convenient  speed,  and  the  defend- 
ant, its  confedera-tes,  officers,  servants,  agents,  clerks 
and  workmen  are  hereby  directed  and  required  to  at- 
tend the  aforesaid  master  from  time  to  time  as  re- 
quired, and  to  prqduce  before. him  such  books,  papers 
and  documents  as  relate  to  the  matters  at  issue,  and 
to  submit  to  such  oral  examination  as  the  Examiner 
may  require,  or  such  account  to  be  taken  and  stated  by 
the  Court,  as  the  Court  may  hereafter  order. 

Sept.    17,    1917. 

BOURQUIN,  J. 

Filed  and   entered   Sept,    17,    1917. 

GEO.  W.  SPROULE,  Clerk. 
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In  the  District  Court  of  the   United  States,  for  the 
District  of  Montana. 


MINERALS  SEPARATION,  LIMITED, 
MINERALS  SEPARATION  AMER- 
ICAN SYNDICATE,  LIMITED,  and 
MINERALS  SEPARATION  NORTH 
AMERICAN  CORPORATION, 

Plaintiffs, 
vs. 

BUTTE  AND  SUPERIOR  MINING  COM- 
PANY, formerly  Butte  and  Superior  Cop- 
per Company,  Limited, 

Defendant. 

.  In  Equity. 

ASSIGNMENT  OF  EHMORS. 


COMES  NOW  the  defendant  above-named  and 
files  the  following  assignment  of  errors  upon  which 
it  will  rely  upon  the  prosecution  of  its  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  from  the  decree  made  by  this  honorable  court 
on  the  17th  day  of  September,  1917,  in  the  above 
styled  cause: 

1.  The  court  erred  in  finding,  holding  and  decree- 
ing that  the  Letters  Patent  of  the  United  States  issued 
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to  Henry  L.  Sulman,  Hugh  F.  K.  Picard  and  John 
Ballot  on  November  6th,  1906,  and  numbered  835,120 
for  improvements  in  ore  concentration  were  each  and 
all  of  said  claims  involved,  to-wit:  claims  1,  2,  3,  5,  6, 
7,  9,  10,  11  and  12,  good  and  valid  in  law. 

2.  The  court  erred  in  finding,  holding  and  decree- 
ing that  the  defendant  has  infringed  said  Letters  Pat- 
ent 835,120  as  to  claims  1,  2,  3,  5,  6,  7,  9,  10,  11  and 
12,  or  any  of  said  claims. 

3.  The  court  erred  in  finding,  holding  and  decree- 
ing that  said  Henry  L.  Sulman,  Hugh  F.  K.  Picard 
and  John  Ballot  were  the  true,  original,  first  and  joint 
inventors  of  the  invention  described  in  said  Letters 
Patent  835,120,  and  particularly  pointed  out  in  claims 
1,  2,  3,  5,  6,  7,  9,  10,  11  and  12  thereof. 

4.  The  court  erred  in  finding,  holding  and  decree- 
ing that  said  Henry  L.  Sulman,  Hugh  F.  K.  Picard 
and  John  Ballot  were  the  true,  original,  first  and  joint 
inventors  of  the  invention  described  in  said  Letters 
Patent  835,120,  as  set  out  in  claims  9,  10  and  11,  as 
limited  by  the  disclaimer  filed  in  the  United  States 
Patent  Office  on  the  28th  day  of  March,  1917. 

5.  The  court  erred  in  finding,  holding  and  decree- 
ing that  claims  9,  10  and  11  of  said  patent  as  limited 
by  the  disclaimer  filed  in  the  United  States  Patent 
Office  on  the  28th  day  of  March,  1917,  are  good  and 
valid  in  law. 

6.  The  court  erred  in  finding,  holding  and  decree- 
ing that  the  plaintiffs  are  the  full  and  exclusive  own- 
ers of  all  right,  title  and  interest  in  and  to  said  Letters 
Patent  as  set  forth  in  the  Bill  of  Complaint  and  the 
Supplemental  Bill  of  Complaint. 


Butte  &  Superior  Mining  Company.  cci 

7.  The  court  erred  in  finding,  holding  and  decree- 
ing that  the  processes  employed  by  the  defendant, 
Butte  and  Superior  Mining  Company,  both  before  and 
after  the  filing  of  the  Bill  of  Complaint,  and  to  and 
including  January  7th,  1917,  embodied  the  invention 
of  said  Letters  Patent  835,120,  or  infringe/^claims  1, 
2,  3,  5,  6,  7  or  12  thereof,  or  claims  9,  10  or  11  thereof, 
as  limited  by  said  disclaimer  filed  in  the  United  States 
Patent  Office  on  the  28th  day  of  March,  1917. 

8.  The  court  erred  in  finding,  holding  and  decree- 
ing that  processes  employed  by  the  defendant  from  the 
7th  day  of  January,  1917,  down  to  or  through 
the  time  of  trial,  embodied  the  invention  of  Letters 
Patent  No.  835,120,  or  infringed  claims  1,  2,  3  or  12 
thereof,  or  claims  9,  10  or  11,  as  limited  by  the  afore- 
said disclaimer  filed  in  the  United  States  Patent  Office 
on  the  28th  day  of  March,   1917. 

9.  The  court  erred  in  finding,  holding  and  decree- 
ing that  a  permanent  injunction  issue  out  of  and  un- 
der the  seal  of  said  court  directed  to  the  defendant, 
Butte  and  Superior  Mining  Company,  and  enjoining 
or  restraining  said.-  defendant,  its  associates,  officers, 
servants,  agents,  clerks  or  workmen,  from  any  instal- 
lation or  use  in  any  manner  of  the  said  patented  inven- 
tion, or  any  part  thereof,  or  particularly  claims  1,  2,  3, 
5,  6,  7  or  12  thereof,  or  claims  9,  10  or  11,  as  limited 
by  said  disclaimer  filed  in  the  United  States  Patent 
Office  on  the  28th  day  of  March,  1917,  in  violation  of 
the  rights  of  the  plaintiffs,  or  either  of  them. 

10.  The  court  erred  in  finding,  holding  and  de- 
creeing that  the  said  defendant,  or  its  officers,  agents. 
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servants  or  employees  be  restrained  from  participating 
in  any  litigation  whatsoever,  or  intsalling,  using,  or  di- 
recting the  installing  or  use  of,  or  advising  the  instal- 
lation or  the  use  of  the  processes  of  ore  concentration 
described  in  said  Letters  Patent. 

11.  Th(&  court  erred  in  finding,  holding  and  decree- 
ing that  the  plaintiffs  do  recover  of  the  defendant  the 
profits  which  the  defendant  has  derived,  received  or 
made  by  reason  of  the  aforesaid  infringement,  and  that 
plaintiffs  do  also  recover  from  the  defendant  any  and 
all  damages  sustained  by  the  plaintiffs  by  reason  of 
said  infringement. 

12.  The  court  erred  in  finding,  holding  and  decree- 
ing that,  a  master  of  said  court,  take  and  state  the  ac- 
count of  such  gains,  profits  and  advantages,  and  assess 
such  damages  and  ►to  return  thereon  with  all  sufficient 
speed,  to  the  said  court,  and  that  the  defendant,  its 
officers,  servants,  agents,  clerks  or  workmen,  or  as- 
sociates, be  directed  and  required  to  attend  the  afore- 
said master  and  to  produce  before  him  books,  papers 
or  documents  relating  to  the  matters  at  issue,  and  to 
submit  to  such  oral  examination  as  >a  the  examiner  or 
master  may  require. 

13.  The  court  erred  in  entering  an  interlocutory 
decree  in  said  cause  in  favor  of  the  plaintiffs  and 
against  the  defendant. 

14.  The  court  erred  in  holding  that  the  use^  of  oil 
in  amounts  outside  of  the  critical  proportions,  name- 
ly, above  one-half  of  one  per  cent  (.5%)  as  the  upper 
limit,  and  .02%  as  the  lower  limit,  in  a  process  of  ore 
concentration  is  disclosed  and  covered  in  said  Letters 
Patent   835,120. 
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15.  The  court  erred  in  holding  that  the  said  de- 
fendant, Butte  and  Superior  Mining  Company,  in- 
fringed claims  1,  2,  3,  5,  6,  7,9,  10,  11  and  12,  and  each 
of  them,  by  the  use  of  oil  in  quantities  above  one-half 
of  one  per  cent  (.5%)  on  the  ore  in  its  operation  of  ore 
concentration. 

16.  The  court  erred  in  holding  that  said  Letters 
Patent  835,120  disclosed  and  covered  any  amount  of 
agitation,  violent  or  otherwise. 

17.  The  court  erred  in  holding  that  the  said  plain- 
tiffs had  properly  disclaimed  the  original  claims  9,  10 
and  11  of  patent  835,120. 

18.  The  court  erred  in  holding  that  the  plaintiffs 
had  not  been  negligent  or  had  not  unduly  delayed  the 
filing  of  the  alleged  disclaimer. 

19.  The  court  erred  in  holding  that  said  disclaimer 
was  filed  within  the  time  and  in  the  manner  required 
by  law,  such  disclaimer  having  been  filed  on  the  28th 
day  of  March,  1917;  said  disclaimer  being  in  words 
and  figures  as  follows,  to-wit: 

UNITED  STATES  PATENT  OFFICE. 

Hon.  Commissioner  of  Patents, 

Sir: 

Your  Petitioner,  Minerals  Separation,  Limited,  a 
corporation  organized  and  existing  under  the  laws  of 
Great  Britain  and  having  its  principal  place  of  busi- 
ness in  London,  England,  hereby  represents  as  fol- 
lows: 
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1.  That  on  November  6th,  1906,  Letters  Patent  of 
the  United  States  for  Ore  Concentration,  No.  835,120, 
were  granted  to  Henry  Livingstone  Sulman,  Hugh 
Fitzalis  Kirkpatrick-Picard  and  John  Ballot,  of  Lon- 
don, England,  and  your  Petitioner  is  now  the  sole  and 
exclusive  owner  of  the  said  Letters  Patent. 

2.  That  by  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Minerals  Separation,  Limited,  and 
Minerals  Separation  American  Syndicate,  Limited,  vs. 
James  M.  Hyde,  filed  the  11th  day  of  December,  1916, 
your  Petitioner  is  advised  that  the  said  Letters  Patent 
No.  835,120,  in  so  far  as  concerns  Claims  9,  10  and  11 
thereof,  covers  and  includes  more  than  the  said  invent- 
ors had  a  right  to  claim  as  new. 

3.  That  the  matter  which  the  said  patentees  and 
your  Petitioner  are,  in  accordance  with  the  said  de- 
cision of  the  said  Court,  not  entitled  to  hold  or  claim 
by  virtue  of  said  claims  9,  10  and  11  of  said  Letters 
Patent  No.  835,120,  was  included  theVein  by  mistake, 
and  without  fraudulent  or  deceptive  intent,  and  with- 
out any  wilful  default  or  intent  to  defraud  or  mislead 
the  public. 

4.  That  the  subject-matter  not  herein  and  hereby 
disclaimed  is  definitely  distinguishable  from  the  part 
or  parts  disclaimed  herein,  and  is  truly  and  justly  the 
invention  of  the  said  Henry  Livingstone  Sulman, 
Hugh  Fitzalis  Kirkpatrick-Picard  and  John  Ballot,  and 
is  a  material  and  substantial  part  of  the  thing  patented. 

Your  petitioner,  therefore,  for  the  purpose  of  com- 
plying with  the  requirements  of  the  law  in  such  case 
made  and  provided,  and  of  disclaiming  those  parts  of 
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the  thing  patented  which  your  Petitioner  does  not 
choose  to  claim  or  hold  bv  virtue  of  said  Letters  Pat- 
ent  No.  835,120,  does  hereby  disclaim  from  claims  9, 
10  and  11  of  said  Letters  Patent  No.  835,120,  any  pro- 
cess of  concentrating  powdered  ores  excepting  where 
the  results  obtained  are  the  results  obtained  by  the  use 
of  oil  in  a  quantity  amounting  to  a  fraction  of  one  per 
cent,  on  the  ore. 

IN    WITNESS    WHEREOF   your    Petitioner    has 
caused  these  presents  to  be  signed  and  sealed  by  John 
Ballot,  its  duly  constituted  attorney  in  fact  under  and 
by  virtue  of  a  power  of  attorney  dated  December  14, 
1915,  and  recorded  in  the  United  States  Patent  Office 
November   27,    1916,    in   Liber   K    101,    page    176   of 
Transfers  of  Patents,  this  27th  day  of  March,   1917. 
MINERALS  SEPARATION  LIMITED 
By  John  Ballot  (L.  S.) 
Attorney   in    fact. 

In  the  presence  of: 

S.    Gregory, 
Henrv  D.  W^illiams. 


ccvi  Minerals  Separation,  Limited,  et  al.,  vs. 

STATE  OF  NEW  YORK, 
County  of  New  York, — ss: 

On  this  27th  day  of  March,  1917,  before  me,  per- 
sonally came  JOHN  BALLOT,  attorney  in  fact  of 
Minerals  Separation,  Limited,  a  Company  organized 
under  the  laws  of  Great  Britain,  to  me  personally 
known,  and  known  to  me  to  be  the  individual  described 
in  and  who,  as  such  attorney,  executed  the  within  pe- 
tition and  acknowledged  that  he  executed  the  same  as 
the  act  and  deed  of  Minerals  Separation,  Limited, 
therein  described,  by  virtue  of  a  power  of  attorney 
duly  executed  by  said  Minerals  Separation,  Limited, 
bearing  date  of  December  14,  1915,  which  power  of  at- 
torney was  exhibited  to  me,  and,  he  stated  that  it  was 
still  in  force  and  effect. 

HARRY  C.   LEWIS, 
Notary  Public,  Bronx  Co.,  No.    12, 
Certificate     filed     in     New     York 
County  No.  41. 

(Seal.) 

$10.00  RfC^b.  Mar:  28TH,  1917,  c.  c.  u.  s.  pat. 

OFFfCE 

Disclaimer  recorded  March  28 — 1917. 

20.  The  court  erred  in  finding,  holding  and  decree- 
ing that  said  disclaimer  was  in  fact  or  in  law  a  dis- 
claimer at  all. 
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21.  The  court  erred  in  holding  that  said  disclaimer 
complied  with  the  requirements  of  the  statutes  of  the 
United  States  with  reference  to  the  filing  of  disclaimer 
so  as  to  preserve  and  retain  the  portion  of  the  patent 
not  disclaimed  or  relinquished  or  returned  to  the  public 
domain. 

22.  The  court  erred  in  holding  that  the  said  al- 
leged  disclaimer   w^as   properly   executed. 

23.  The  com-t  erred  in  holding  that  the  said  al- 
leged disclaime^i  was  executed  by  the  necessary  party 
or  parties. 

24.  The  court  erred  in  holding  that  a  disclaimer 
was  ever  filed. 

25.  The  court  erred  in  holding  that  the  said  plain- 
tiffs were  not  estopped  by  the  admission  of  its  coun- 
sel, W.  H.  Kenyon,  Esq.,  when  before  the  Supreme 
Court  of  the  United  States  in  the  case  of  Minerals 
Separation,  et  al.  vs.  James  M.  Hyde,  wherein  the  said 
W.  H.  Kenyon  stated  to  the  court  what  constituted  the 
invention  disclosed  and  covered  by  said  patent  835,120, 
and  p^icularly  wherein  he  stated  to  the  court  that 
the  said  invention  "was  just  coming  into  being  when 
the  amount  of  oil  was  reduced  to  one-half  of  one  per 

26.  The  court  erred  in  not^dioolaiming  .me  action 
of  the  plaintiffs   for  want  of  equity. 

THOS.  F.  SHERIDAN, 

J.  EDGAR  BULL, 

J.    BRUCE    KREMER, 

Solicitors  for  Defendant. 
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Service  of  the  foregoing  assignment  of  errors  ac- 
knowledged and  copy  thereof  received  this  20th  day 
of  September,  1917. 

HENRY  D.  WILLIAMS, 
W.  H.  KENYON, 
LINDLEY   M.   GARRISON, 
O.  W.  McCONNELL, 

Solicitors   for  Plaintiffs. 

Filed   Sept  20,   1917. 

GEO.    W.    SPROULE,    Clerk. 
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In   the  District  Court   of  the   United  States,  for  the 
District  of  Montana. 


MINERALS  SEPARATION,  LIMITED, 
MINERALS  SEPARATION  AMER- 
ICAN SYNDICATE,  LIMITED,  and 
MINERALS  SEPARATION  NORTH 
AMERICAN  CORPORATION, 

Plaintiffs, 
vs. 

BUTTE  AND  SUPERIOR  MINING  COM- 
PANY, formerly  Butte  and  Superior  Cop- 
per  Company,   Limited, 

Defendant. 

PETITION  FOR  APPEAL  AND  ALLOWANCE. 


TO  THE  HONORABLE  GEORGE  M.  BOURQUIN, 
JUDGE  OF  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES,  FOR  THE  DISTRICT  OF 
MONTANA: 

The  above-named  defendant,  Butte  and  Superior 
Mining  Company,  formerly  Butte  and  Superior  Copper 
Company,  Limited,  considering  itself  aggrieved  by  the 
decree  entered  in  the  above  styled  court  on  the  17th 
day  of  September,  1917,  in  the  above  stvled  cause  and 
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particularly  by  that  part  of  the  said  decree  which  ad- 
judges United  States  Patent  No.  835,120  as  good  and 
valid  in  law  as  to  claims  1,  2,  3,  5,  6,  7  and  12,  and  as 
to  claims  9,  10  and  11,  limited  by  the  disclaimer,  filed 
in  the  United  States  Patent  Office  and  adjudges  that 
the  grantees  of  each  of  said  patents  are  the  true,  orig- 
inal, first  and  joint  inventors  of  the  invention  described 
in  said  patent,  and  particularly  pointed  out  in  the  claims 
thereof  above  referred  to  and  adjudges  that  the  plain- 
tiffs are  the  full  and  exclusive  owners  of  said  Letters 
Patent,  and  adjudges  that  the  process  employed  by  the 
defendant  both  before  and  after  the  filing  of  the  bill 
of  complaint  and  to  and  including  January  7th,   1917, 
embodied  the  invention  of  said  Patent  No.  835,120,  and 
infringed  claims   1,  2,  3,  5,  6,  7  and  12,  thereof,  and 
claims  9,  10  and  11  as  limited  by  said  disclaimer,  and 
adjudges  that  the  process  employed  by  the  defendant 
from    the    7th    day   of    January,    1917,    down    to    and 
through  the  day  of  trial  embodied  the  invention  of  the 
patent  in  suit  and  infringed  claims  1,  2,  3,  5,  6,  7  and 
12  thereof,  and  claims  9,  10  and  11  as  limited  by  the 
aforesaid   disclaimer,   and   adjudges   that   the   said   de- 
fendant has  infringed  said  patent  and  the  claims  there- 
of mentioned,  and  as  decrees  that  a  perpetual  injunc- 
ti'on  issue  enjoining  the  defendant,  Butte  and  Superior 
Mining  Company,  its  officers,  associates,  etc.,  from  the 
use  or  installation  in  any  manner  of  the  alleged  pat- 
ented invention,  or  particularly  claims  1,  2,  3,  5,  6,  7 
?nd  12  thereof,  or  claims  9,   10  and   11   as  limited  by 
said  alleged  disclaimer,  and  as  decrees  that  the  plain- 
tiffs shall  recover  of  defendant^  the  profits  which  the 
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defendant  has  derived,  received  or  made  by  reason  of 
said  infringement,  and  shall  recover  any  damages  sus- 
tained by  plaintiffs  by  reason  of  said  infringement,  and 
shall  recover  any  costs  in  this  suit  to  be  taxed,  hereby 
appeals  from  the  said  decree  as  specified  to  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, and  prays  that  its  appeal  may  be  allowed  and  that  a 
citation  may  issue  as  provided  by  law  directed  to  the 
above-named  plaintiffs,  and  each  of  them,  commanding 
said  plaintiffs,  and  each  of  them,  to  appear  before  the 
United  States  Circuit  Court  of  Appeals,  for  the  Ninth 
Circuit,  to  do  and  receive  what  may  appertain  to  jus- 
tice to  be  done  in  the  premises;  and  that  a  duly  au- 
thenticated transcript  of  the  record  and  proceedings 
upon  which  said  decree  was  made  together  with  the 
accompanying  assignment  of  errors  be  transmitted 
with  this  appeal  to  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit. 

Your  petitioner  further  prays  that  a  proper  order 
touching  the  security  to  be  required  in  order  to  perfect 
its  appeal  be  made  and  a  suitable  bond  be  fixed  by  the 
court. 

THOS.  F.  SHERIDAN, 
J.  EDGAR  BULL, 
J.  BRUCE  KREMER, 

Solicitors  for  Defendant. 
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The  foregoing  petition  is  hereby  granted  and  the 
appeal  is  allowed  in  the  above  styled  cause  upon  the 
defendant  filing  a  bond  in  the  sum  of  $10,000.00,  with 
sufficient  surety  or  sureties  to  be  conditioned  as  re- 
quired by  law. 

GEO.   M.   BOURQUIN, 
Judge  of  the  District  Court  of 
the    United    States,    for    the 
District  of  Montana. 

Service  of  the  foregoing  petition  for  appeal  and  al- 
lowance acknowledged  and  copy  thereof  received  this 
20th  day  of  September,  1917. 

HENRY  D.  WILLIAMS, 
W.  H.  KENYON, 
LINDLEY  M.  GARRISON, 
O.  W.  McCONNELL, 

Solicitors  for  Plaintiffs. 

Filed   Sept.   20,    1917. 

GEO.  W.   SPROULE,   Clerk. 
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In   the  District  Court   of  the   United  States,  for  the 
District  of  Montana. 


MINERALS  SEPARATION,  LIMITED, 
MINERALS  SEPARATION  AMER- 
ICAN SYNDICATE,  LIMITED,  and 
MINERALS  SEPARATION  NORTH 
AMERICAN   CORPORATION, 

Plaintiffs, 

vs. 

BUTTE  AND  SUPERIOR  MINING  COM- 
PANY, formerly  Butte  and  Superior  Cop- 
per Company,   Limited, 

Defendant. 

BOND  ON  APPEAL. 


KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  we,  BUTTE  AND  SUPERIOR  MINING 
COMPANY,  formerly  Butte  and  Superior  Copper 
Company,  Limited,  as  principal,  and  Western  Accident 
and  Indemnity  Company,  a  corporation,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  Montana, 
as  surety,  are  held  and  firmly  bound  unto  the  Minerals 
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Separation,  Limited,  Minerals  Separation  American 
Syndicate,  Limited,  and  Minerals  Separation  North 
American  Corporation,  in  the  sum  of  Ten  Thousand 
($10,000.00)  Dollars,  for  the  payment  of  which  well 
and  truly  to  be  made,  we  bind  ourselves  jointly  and 
severally,  and  each  of  our  successors  and  assigns,  firm- 
ly by  these  presents. 

Sealed  with  our  seals  and  dated  this  20th  day  of 
September,  1917. 

WHEREAS,  the  above-named  defendant,  to-wit: 
the  principal  in  this  obligation,  has  prosecuted  an  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit,  to  revers£  a  decree  made  and  en- 
tered in  said  cause  on  the 'day  of  September,  1917,  in 
favor  of  the  said  plaintiffs ; 

NOW,  WHEREFORE,  the  condition  of  this  obli- 
gation is  such  that  if  the  said  defendant  shall  prose- 
cute its  said  appeal  to  effect  and  answer  all  damages 
and  costs  if  it  fails  to  make  its  plea  good  and  if  the 
said  decree  be  affirmed  by  the  said  United  States  Cir- 
cuit Court  of  Appeals  or  by  the  Supreme  Court  of  the 
United  States,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

It  is  expressly  agreed  by  the  Western  Accident  and 
Indemnity  Company,  the  surety  above-named,  that  in 
case  of  a  breach  of  any  condition  of  this  bond  the 
court  may,  upon  notice  of  not  less  than  ten  (10)  days 
to  said  Western  Accident  and  Indemnity  Company, 
proceed  summarily  in  this  action  to  ascertain  the 
amount  which  said  surety  is  bound  to  pay  on  account 
of  such  breach,  and  render  judgment  against  the  said 
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Western  Accident  and  Indemnity  Company,  and  award 
execution   therefor. 

WESTERN  ACCIDENT  AND  INDEMNITY 
COMPANY, 

By  H.  W.  COOK, 

President. 

(Seal.) 

Attest:  WM.  C.  TUCKER, 

Secretary. 

BUTTE  AND   SUPERIOR  MINING  COM- 
PANY, 

By  J.  BRUCE  KREMER, 

Attorney  and  Agent. 

The  foregoing  bond  on  appeal  is  hereby  approved 
this  20th  day  of  September,  1917. 

GEO.  M.  BOURQUIN, 
Judge   of  the   District   Court/D- 
the   United   States   for   the^ 
District  of  Montana. 

Service  of  the  foregoing  bond  on  appeal  acknowl- 
edged, approved  and  copy  thereof  received  this  20th 
Jay  of  September,  1917. 

HENRY  D.  WILLIAMS, 
W.   H.   KENYON, 
LINDLEY  M.  GARRISON, 
O.  W.  McCONNELL, 

Solicitors  for  Plaintiffs. 
Filed  Sept.  20,  1917. 

GEO.  W.  SPROULE,  Clerk. 
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In   the  District  Court   of  the   United  States,  for  the 
District  of  Montana. 


MINERALS  SEPARATION,  LIMITED, 
MINERALS  SEPARATION  AMER- 
ICAN SYNDICATE,  LIMITED,  and 
MINERALS  SEPARATION  NORTH 
AMERICAN  CORPORATION, 

Plaintiffs, 
vs. 

BUTTE  AND  SUPERIOR  MINING  COM- 
PANY, formerly  Butte  and  Superior  Cop- 
per  Company,   Limited, 

Defendant. 

In  Equity. 

CITATION  ON  APPEAL. 


THE  PRESIDENT  OF  THE  UNITED  STATES 
to  Minerals  Separation,  Limited,  a  Corporation, 
Minerals  Separation  American  Syndicate,  Limited, 
a  corporation,  and  Minerals  Separation  North 
American  Corporation,  a  corporation,  and  to 
Henry  D.  Williams,  Esq.,  Lindley  M.  Garrison, 
Esq.,  William  Houston  Kenyon,  Esq.,  and  Odell 
W.  McConnell,  Esq..  their  solicitors: 
You   are   hereby   cited   and    admonished    to   be    and 

appear  before  the  United  States  Circuit  Court  of  Ap- 
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peals  for  the  Ninth  Circuit  at  the  City  of  San  Fran- 
cisco, State  of  California,  within  thirty  (30)  days 
from  the  date  hereof  pursuant  to  an  appeal  filed  in  the 
office  of  the  Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Montana,  wherein  Butte  and 
Superior  Mining  Company,  designated  as  Butte  and 
Superior  Copper  Company,  Limited,  a  corporation,  in 
the  above  styled  cause  is  the  appellant  and  Minerals 
Separation,  Limited,  Minerals  Separation  American 
Syndicate,  Limited,  and  Minerals  Separation  North 
American  Corporation,  are  appellees,  to  show  cause,  if 
any  there  be.  why  the  said  decree  in  the  said  appeal 
mentioned  should  not  be  corrected  and  why  speedy  jus  - 
tice  should  not  be  done  to  the  parties  on  that  behalf. 

WITNESS  THE  HONORABLE,  George  M.  Bour- 
quin,  Judge  of  the  United  States  District  Court,  for 
the  District  of  Montana,  this  17th  day  of  September, 
A.  D..  1917,  and  of  the  Independence  of  the  United 
States,  the  one  hundred  and  forty-second,  at  the  City 
of  Butte,   State  of  ^Montana. 

GEO.  M.  BOURQUIN, 

Judge  of  the  District  Court 
of  the  United  States,  for 
the   District   of   Montana. 
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SERVICE  of  the  foregoing  citation  on  appeal  ac- 
knowledged and  copy  thereof  received  this  20th  day 
of  September,  A.  D.,  1917. 

HENRY  D.  WILLIAMS, 
W.   H.   KENYON, 
LINDLEY  M.  GARRISON, 
O.  W.  McCONNELL, 

Solicitors  for  Plaintiffs. 

Filed  Sept.  20th,   1917. 

GEO.   W.   SPROULE,   Clerk. 
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In    the  District   Court   of   tJie   United  States,   for  the 
District  of  Montana. 


MINERALS  SEPARATION,  LIMITED, 
MINERALS  SEPARATION  AMER- 
ICAN SYNDICATE,  LIMITED,  and 
MINERALS  SEPARATION  NORTH 
AMERICAN  CORPORATION, 

Plaintiffs, 

vs. 

BUTTE  AND  SUPERIOR  MINING  COM- 
PANY, formerly  Butte  and  Superior  Cop- 
per Company,   Limited, 

Defendant. 

In  Equity. 

PRAECIPE    FOR    MAKING    UP    TRANSCRIPT    TO 

GEORGE  W.  SPROULE,  CLERK  OF  UNITED 

STATES  DISTRICT  COURT,  DISTRICT 

OF  MONTANA. 


Please  prepare  transcript  of  the  record  of  this  case 
for  appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  incorporating  therein, 
omitting  endorsements,  viz: 
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Bill   of   complaint. 

Subpoena   in   equity  with   return. 

Answer   filed  October  28th,    1913. 

Supplemental  answer  filed  March  27th,  1917. 

Answer  filed  April  17th,  1917. 

Amendment  to  answer  filed  April  17th,   1917. 

Supplemental  and  amended  bill  of  complaint  filed 
May   1st,    1917. 

Answer  to  plaintiffs'  supplemental  bill  of  complaint. 

Answer  to  plaintiff's  bill  of  complaint  as  amended. 

Stipulations  with  reference  to  preparation  of  record. 

Final  record  in  the  case. 

Statement  of  the  case  for  record  on  appeal,  includ- 
ing all  testimony,  rulings  of  the  court  and  proceedings 
during  the  trial  of  the  case  embodying  full  testimony 
in  said  case. 

All  exhibits  in  said  case  submitted  by  both  plaintiffs 
and  defendant  introduced  during  the  trial.  All  phys- 
ical exhibits  to  be  forwarded  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  as  part  of 
the  record. 

Opinion   of   the   court. 

Decree. 

Petition  fot-  appeal. 

Assignment  of  errors. 

Order  allowing  appeal. 

Order  suspending  injunction. 

Bond  suspending  injunction. 

Bond  on  appeal. 

Stipulation  lor  making  ii])  iranscrijU  of  record  on 
appeal. 
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All  orders  relative  to  appeal,  preparation  and  filing 
thereof. 

Praecipe  for  transcript. 
Clerk's   certificate. 

Respectfully, 

THOS.  F.  SHERIDAN, 
J.  EDGAR  BULL, 
J.  BRUCE  KREMER, 

Solicitors  for  Defendant. 

Service   accepted   Sept.   20,    1917. 

HENRY  D.  WILLIAMS, 
W.  H.  KENYON, 
LINDLEY  M.  GARRISON, 
O.    W.    McCONNELL, 

Solicitors  for  Plaintiffs. 

Filed  Sept.  20,    1917. 

GEO.  W.  SPROULE,  Clerk. 
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In   the  District  Court  of  the   United  States,  for  the 
District  of  Montana. 


MINERALS  SEPARATION,  LIMITED, 
MINERALS  SEPARATION  AMER- 
ICAN SYNDICATE,  LIMITED,  and 
MINERALS  SEPARATION  NORTH 
AMERICAN   CORPORATION, 

Plaintiffs, 
vs. 

BUTTE  AND  SUPERIOR  MINING  COM- 
PANY, formerly  Butte  and  Superior  Cop- 
per Company,   Limited, 

Defendant. 

In  Equity. 
STIPULATION. 


It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  that  the  transcribed  record  of  the 
testimony  herein  may  be  by  the  court  approved  and 
settled  as  the  statement  of  the  evidence  and  proceed- 
ings herein  upon  presentation  of  the  same  to  the  court, 
the  said  statement  as  hereinbefore  stipulated  to  be  in 
the  next  exact  form  taken  down  and  transcribed  by 
the  reporters  at  the  time  of  the  hearing  of  the  said 
case  and  to  include  copies  of  the  exhibits  in  said  case, 
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save  physical  exhibits,  and  it  is  stipulated  that  the 
court  may  settle  the  said  statement  upon  presentation, 
it  being  understood  that  if  any  error  is  made  in  the 
statement  to  be  presented  to  the  court,  the  same  shall 
be  corrected  by  application  to  the  court  after  settle- 
ment, if  it  is  apparent  to  the  court  that  error  has  been 
made  in  the  transcribing,  copying  or  printing  of  the 
said  record,  it  being  the  intention  hereof  that  the  state- 
ment on  appeal  shall  conform  to  the  record  made  by 
the  stenographers  and  reporters  during  the  trial  errors 
excepted. 

It  is  further  stipulated  that  the  statement  presented 
may  be  signed  and  settled  by  the  court  without  further 
notice  or  hearing. 

Dated  this   17th  day  of  September,   1917. 

Henry  D.  Williams, 
William  H.  Kenyon, 
Odell  W.  McConnell, 

Solicitors  for  Plaintiffs. 
Thos.  T.  Sheridan, 
J.   Edgar  Bull, 
J.  Bruce  Kremer, 

Solicitors  for  Defendant. 
Approved : 

BOURQUIN,   J. 

Filed  Sept  20,  1917. 

Geo.  W.  Sproule,  Clerk. 


ccxxiv    Minerals  Separation,  Limited,  et  al.,  vs. 
In   the  District  Court   of  the   United  States,  for  the 
District  of  Montana. 


MINERALS  SEPARATION,  LIMITED, 
MINERALS  SEPARATION  AMER- 
ICAN SYNDICATE,  LIMITED,  and 
MINERALS  SEPARATION  NORTH 
AMERICAN  CORPORATION, 

Plaintiffs, 
vs. 

BUTTE  AND  SUPERIOR  MINING  COM- 
PANY, formerly  Butte  and  Superior  Cop- 
per Company,   Limited, 

Defendant. 

In  Equity. 
ORDER. 


IT  IS  HEREBY  ORDERED,  that  after  the  filing 
of  the  petition  for  allowance  of  appeal  and  the  procur- 
ing of  the  order  allowing  appeal  and  the  filing  of  the 
assignment  of  errors  and  the  giving  of  bond  on  ap- 
peal, the  defendant  may  have  to  and  including  the  1st 
day  of  November,  1917,  in  which  to  file  statement  of 
the  evidence  and  proceedings  to  be  a  part  of  the  record 
on  appeal,  the  same  to  be  then  submitted  for  the  ap- 
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proval  of  this  court  as  the  statement  of  the  evidence 
and  proceedings  on  appeal  and  its  praecipe  indicating 
the  portions  of  the  record  to  be  incorporated  into  the 
traflijcript  on  such  appeal,  said  praecipe  to  include  state- 
ment so  to  be  settled  by  the  court. 

Dated  this  20th  day  of  September,  1917. 

Geo.  W.  Bourquin, 
Judge  of  the  District  Court  of  the  United  States,  for 
the  District  of  Montana. 

CONSENTED  TO  this  20th  day  of  September,  1917. 

Henry  D.  Williams, 
William  H.  Kenyon, 
LiNDLEY  M.  Garrison, 
Odell  W.  McConnell, 
Solicitors  for  Plaintiffs. 

FILED  Sept.  20,  1917. 

Geo.  W.  Sproule,  Clerk. 
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In  the  District  Court  of  the   United  States,  for  the 
District  of  Montana. 


MINERALS  SEPARATION,  LLMITED, 
MINERALS  SEPARATION  AMER- 
ICAN SYNDICATE,  LIMITED,  and 
MINERALS  SEPARATION  NORTH 
AMERICAN  CORPORATION, 

Plaintiffs, 
vs. 

BUTTE  AND  SUPERIOR  MINING  COM- 
PANY, formerly  Butte  and  Superior  Cop- 
per Company,  Limited. 

Defendant. 

ORDER  OF  TRANSM  SSiON  OF  PHYSICAL 
EXHIBITS  TO  FEDERAL  COURT. 


And  now,  on  this  20th  day  of  September,  1917.  on 
the  application  of  defendant's  solicitor, 

IT  IS  ORDERED  by  the  court  that  the  physical  ex- 
hibits in  the  above  styled  cause  may  be  by  the  Clerk  re- 
moved from  the  records  of  this  court  and  transmitted 
to  the  Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals, for  the  Ninth  Circuit,  to  be  used  upon  the  hear- 
ing of  the  appeal  in  that  court. 

Geo.  M.  Bourquin, 

Judge. 

FILED  Sept.  20,  1917. 

GEO.  W.  SPROULE.  Clerk. 
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In   the  District  Court  of  the   United  States,  for  the 
District  of  Montana. 


MINERALS  SEPARATION,  LIMITED, 
MINERALS  SEPARATION  AMER- 
ICAN SYNDICATE,  LIMITED,  and 
MINERALS  SEPARATION  NORTH 
AMERICAN  CORPORATION, 

Plaintiffs, 
vs. 

BUTTE  AND  SUPERIOR  MINING  COM- 
PANY, formerly  Butte  and  Superior  Cop- 
per Company,  Limited, 

Defendant. 

In  Equity. 

ORDER  EXTENDING  TmE  FOR  FILING  RECORD 

AND  DOCKETING  CASE. 


For  good  cause  shown,  IT  IS  HEREBY  ORD- 
ERED that  the  defendant  may  have  to  and  including 
the  17th  day  of  November,  1917,  within  which  to  file 
the  record  on  appeal  in  the  above  styled  case  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
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Circuit,  and  the  time  for  so  filing     said     record     and 
docketing  said  cause  is  hereby  extended  to  that  time. 

Dated  this  20th  day  of  September,  1917. 

Geo.  M.  Bourquin, 

Judge  of,  the  District  Court  of  the  United  States  for 
the  District  of  Montana. 


Approved : 


Henry  D.  Williams, 
Odell  VV.  McConnell, 

For  Plaintiffs. 


FILED  Sept.  20,  1917. 

Geo.  W.  Sproule,  Clerk. 
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In   the  District   Court  of  the   United  States,  for   the 
District  of  Montana. 


MINERALS  SEPARATION,  LIMITED, 
MINERALS  SEPARATION  AMER- 
ICAN SYNDICATE,  LIMITED,  and 
MINERALS  SEPARATION  NORTH 
AMERICAN  CORPORATION, 

Plaintiffs, 
vs. 

BUTTE  &  SUPERIOR  COPPER  COM- 
PANY, Defendant. 

STIPULATION. 


It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  that  in  the  preparation  of  a  state- 
ment of  the  case  to  be  settled  by  the  court  and  in  prep- 
aration of  the  record  on  appeal  herein,  the  full  testi- 
mony of  the  witnesses  in  question  and  answer  form 
shall  be  embodied  in  said  record  on  appeal  instead  of  a 
narrated  statement  of  all  the  testimony,  or  a  portion 
thereof,  and  that  in  the  preparation  of  a  statement 
herein  the  full  record  of  the  testimony  in  question  and 
answer  form  shall  be  embodied  in  said  statement  in 
lieu  of  narrated  testimony  and  that  the  full  proceedings 
herein  as  taken  down  by  the  official  stenographer  dur- 


ccxxx        Minerals  Separation,  Limited,  et  al.,  vs. 
Butte  &  Superior  Mining  Company. 

ing  the  course  of  the  trial  shall  constitute  the  record 
upon  the  statement  of  the  case  and  shall  constitute  that 
portion  of  the  record  on  appeal  from  any  judgment, 
order  or  decree  rendered  in  the  above  cause. 

This  stipulation  is  made  in  the  light  of  the  technical 
features  of  the  case  and  in  the  light  of  the  various 
questions  arising  from  the  testimony  and  this  stipula- 
tion is  further  made  subject  to  the  consent  of  the  judge 
of  the  above  entitled  court. 

Dated  this  16th  day  of  May,  1917. 

Thomas  F.  Sheridan, 
W.  A.  Scott, 
J.  Bruce  Kremer, 
L.  P.  Sanders, 
Alf.  C.  Kremer, 

Attorneys  for  Defendant. 
Odell  W.  McConnell, 
Henry  D.  Williams, 
William  H.  Kenyon, 
LiNDLEY  M.  Garrison, 
Attorneys  for  Plaintiffs. 

Consented  and  agreed  to 

BouRQUiN,  Judge. 

FILED  May  17,  1917. 

Geo.  W.  Sproule,  Clerk. 

Pv  TT   T-T.  W^ATjcvR.  Deputy./.,,, 
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